TSE! 





DUKE UNIVERSITY 


WOMAN'S COLLEGE 
LIBRARY 


GIFT OF 


Duke University 





Eee a ee ee 


Digitized by the Internet Archive 
in 2021 with funding from 
Duke University Libraries 


https://archive.org/details/selectedessayson01 curr 





ene) do) rabrin? UR 


SELECTED ESSAYS ON 
"THE CONFLICT 
OF LAWS 
by 


BRAINERD CURRIE 
William R. Perkins Professor of Law 


Duke University 


DUKE UNIVERSITY PRESS 
DURHAM, N.C. 1963 


ce 
ce 


© 1963, Duke University Press 
Library of Congress Catalogue Card number 63-17326 
Cambridge University Press, London, N.W. 1, England 


PRINTED IN THE UNITED STATES OF AMERICA 


BY THE SEEMAN PRINTERY, INC., DURHAM, N.C. 


To My Wife 
who has suffered more from these 


essays than any mere reader can 


(toms 





FOREWORD 


One who offers in book form a collection of materials already pub- 
lished in periodicals no doubt has some explaining to do. Surely the 
burden of explanation is diminished, however, when the subject is the 
conflict of laws. Two of the most significant books of this century on that 
subject are just such collections: Walter Wheeler Cook’s The Logical and 
Legal Bases of the Conflict of Laws (1942), and Ernest G. Lorenzen’s 
Selected Articles on the Conflict of Laws (1947). It is no accident that 
years of study tend thus to result in miscellany. Under analysis, the sub- 
ject tends to come apart, and systematic, comprehensive treatment 
recedes as a practical possibility. For some of us it will never be possible, 
at least in anything like the traditional form. 

These essays were and are offered as tentative and exploratory. I have 
resisted the temptation to revise them extensively for this occasion. They 
were written over a period of years, and the ideas set forth have under- 
gone a process of evolution. This process itself is, it seems to me, not 
without interest; to blot it out by attempting to substitute a more uniform 
and consistent statement of my present position would be unfortunate 
and would, moreover, create an impression of purported definitiveness 
that would be misleading. I have therefore limited revision in the main 
to matters of form and style (many a which has been changed to that) 
and to matters of substance requiring correction in the interest of accu- 
racy. Only one substantive revision is of major proportions; it occurs in 
Chapter 5, is suitably indicated there, and need not be emphasized by 
further identification here. 

With one exception the essays appear here in the order in which they 
were written. Chapter 1 was third in chronological order, but provides a 
logical point of departure for the series. 


I should like to express my appreciation: 

To the Center for Advanced Study in the Behavioral Sciences, Palo 
Alto, where the first three articles were written; 

To the Law Schools of the University of Chicago and Duke Uni- 
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Chapter One 


ON THE DISPLACEMENT OF THE LAW 
OF THE FORUM 


1. DISPOSITION OF A PROBLEM 


On November 9g, 1955, Civil Action No. 50-170 came on for trial 
before the Honorable Alexander Bicks in the United States District 
Court for the Southern District of New York. The pleadings and the 
testimony for the plaintiff, one Leo Walton, a citizen of Arkansas, 
tended to establish that on January 5, 1947, as he was driving to 
work, a head-on collision occurred between his vehicle and a truck 
owned by the defendant, a Delaware corporation; that at the time 
the plaintiff was in the exercise of due care for his own safety; that 
the defendant’s truck was operated negligently, particularly in that 
it was entirely on the wrong side of the road and in that only one 
headlight was operating although there was a heavy fog; that this 
negligence was the proximate cause of the collision; that the driver 
of the truck was an employee of the defendant engaged in the 
defendant’s business; and that as a result of the collision the plaintiff 
sustained permanent injuries which occasioned loss of wages at his 
usual vocation, which was that of an aircraft pilot. At the close of 
the plaintiffs case, on motion of the defendant, the court directed 
a verdict for the defendant on the ground that the plaintiff had 
failed to establish a cause of action. The consequent judgment was 
affirmed by the court of appeals.’ 

The reader, challenged to guess the basis for this decision, might 
well have a difficult time of it. The facts stated would seem to give 
rise to a cause of action under the law of New York, or of Arkansas, 
or of Delaware, or of almost any jurisdiction with which most of us 


Copyright, 1958, by The Directors of The Columbia Law Review Association, 
Inc. Reprinted by permission of the copyright owner. Original citation: 58 CoLum. L. 
Rev. 964 (1958). 

1. Walton v. Arabian Am. Oil Co., 233 F.2d 541 (2d Cir.), cert. denied, 352 U. S. 
872 (1956). The statement of facts in the text is based in part on the record as con- 
tained in the appendix to appellant’s brief in the court of appeals. 
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are familiar. A clue is provided in the title of this book, with its 
indication that the subject for discussion relates to the conflict of 
laws; and, indeed, the cause was lost because one additional fact 
was disclosed by the complaint and testimony: the collision occurred 
in Saudi Arabia. Given this information, the reader may perhaps 
feel that the guessing game was, after all, not a particularly 
interesting one; of course, the law of the place of injury determines 
liability in tort, and what doubtless happened was that inquiry into 
the law of Saudi Arabia revealed some provision that precluded 
recovery. 

That, however, is not the way it happened. Neither the complaint 
nor the answer made any reference to the law of Saudi Arabia. The 
plaintiff introduced no evidence of that law. The defendant 
introduced no evidence at all. Neither in the briefs nor in the record 
nor in the opinion of the court of appeals is there identification of 
any aspect of Saudi Arabian law that would preclude recovery. 
Where, then, was the “conflict of laws’? Here the law of the 
forum—that is to say, the law of New York*—was displaced not by a 


2.Since the district court’s jurisdiction was invoked because of diversity of 
citizenship, it was assumed that the law of New York, as distinguished from some 
federal common law, constituted the “substantive” law of the forum, and furnished 
the choice-of-law rule under Erie R.R. v. Tompkins, 304 U.S. 64 (1938), and 
Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941). That assumption will 
not be disputed here. It may not be unreasonable, however, to plant a seed of heretical 
doubt. It is clear that the scope of the Erie doctrine is not coterminous with diversity 
cases. Hart & WeEcHSLER, THE FEDERAL CourRTS AND THE FEDERAL SYSTEM 697 
(1953). The doctrine is applied in some nondiversity cases, see, e.g., Hill, The Erie 
Doctrine in Bankruptcy, 66 Harv. L. Rev. 1013, 1033-34 (1953); Note, 68 Harv. L. 
Rev. 1212 (1955), and is not applied in some diversity cases, see, e.g., Pope & 
Talbot, Inc. v. Hawn, 346 U.S. 406 (1953); Francis v. Southern Pac. Co., 333 U.S. 
445 (1948). It has been suggested that the doctrine is properly applicable where 
“state-created” rights are in issue. Harr & WECHSLER, op. cit. swpra, at 610, 637-78. 
According to the territorialist theory which dictated the result in Walton, no American 
state had jurisdiction to create the right asserted; that right could be brought into 
being only by the law of a foreign country. Is the Erie doctrine applicable where 
foreign-created, as distinguished from state or federally created, rights are in issue? 
More realistically, the right in such a case is “created” by the state which supplies the 
choice-of-law rule. See Coox, THz LocicaL AND LEGAL BASES OF THE CONFLICT OF 
Laws passim (1942). It has been suggested that the Erie doctrine should not have 
been extended to questions of the conflict of laws. See Currie, Change of Venue and 
the Conflict of Laws, 22 U. Cut. L. Rev. 405, 467-69, 502-03 (1955), and authorities 
cited therein. And, despite current unfavorable intimations, the idea persists that in 
international conflict-of-laws cases the choice of law should perhaps be made 
according to federal standards which would be binding on state courts as well. See 
Clark v. Allen, 331 U.S. 503 (1947); CHraTHAM, GoopricH, GriswoLp & REESE, 
Casres ON Conriict or Laws 616-17 (4th ed. 1957); Cheatham, Federal Control 
of Conflict of Laws, 6 Vanp. L. Rey. 581 (1953); Ehrenzweig, Interstate and Inter- 
national Conflicts Law: A Plea for Segregation, 41 Minn. L. Rey. 717, 723-29 (1957); 
Note, 41 Cotum. L. Rev. 1403 (1941). For cases which suggest the need of federal 
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contrary foreign law, given preference by the system of conflict of 
laws, but by the mere logic of the system itself. 

Such a result was not unprecedented. A similar one had been 
announced and its rationale expounded in all its conceptual rigor by 
Mr. Justice Holmes in the leading case of Cuba R.R. v. Crosby: 


... when an action is brought upon a cause arising outside of the jurisdic- 
tion... the duty of the court is not to administer its notion of justice but 
to enforce an obligation that has been created by a different law. ... The 
law of the forum is material only as setting a limit of policy beyond which 
such obligations will not be enforced there. With very rare exceptions 
the liabilities of parties to each other are fixed by the law of the territorial 
jurisdiction within which the wrong is done and the parties are at the 
time of doing it.... That and that alone is the foundation of their rights. 


... the only justification for allowing a party to recover when the cause 
of action arose in another civilized jurisdiction is a well-founded belief 
that it was a cause of action in that place. The right to recover stands 
upon that as its necessary foundation. It is part of the plaintiff's case, 
and if there is reason for doubt he must allege and prove it.’ 


The court of appeals in the Walton case indicated no sympathy 
with this vested-rights philosophy. On the contrary, going well 
beyond any suggestion made in the brief of counsel for the 
appellant, the late Judge Frank industriously criticized the rule, 
established in New York, that the substantive law of the place of 
injury invariably governs tort liability, suggesting that its “unwise 
and unjust” operation should lead to its re-examination.* In addition, 
he deplored the New York rule directing the disposition of cases 
in which the foreign law is not made to appear, finding that under 
that rule the burden of proof was placed upon the plaintiff.® In 


rules for international conflicts see, e.g., Hilton v. Guyot, 159 U.S. 113 (1894); cf. 
Pasos v. Pan American Airways, Inc., 229 F.2d 271 (2d Cir. 1956); Bergman v. de 
Sieyes, 170 F.2d 360 (2d Cir. 1948); Johnston v. Compagnie Generale Trans- 
atlantique, 242 N.Y. 381, 152 N.E. 121 (1926). See also Jessup, The Doctrine of Erie 
Railroad v. Tompkins Applied to International Law, 33 AM. J. INTL L. 740 (1939); 
Note, 47 Cotum. L. Rev. 629 (1947). Certainly the idea that Erie rests upon a con- 
stitutional principle, which denies to the federal courts power to supply the rule 
of decision for cases exclusively within the legislative competence of the states, 
becomes attenuated in application to international conflicts cases such as Walton. Cf. 
Sibbach v. Wilson & Co., 312 U.S. 1, 10, 11, 13 (1940). 

3. 222 U.S. 473, 478-79 (1912). 

4. 233 F.2d at 543. 

5. Id. at 545. Assuming that under the Erie doctrine, as extended by Klaxon Co. v. 
Stentor Elec. Mfg. Co., 313 U.S. 487 (1941), and Griffin v. McCoach, 313 U.S. 498 
(1941), the court was bound to follow the New York choice-of-law rule, there is still 
some room for doubt as to whether it was required to follow the New York practice 
with respect to the disposition of the case in which the foreign law is not made to 
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announcing the conclusion to which he felt forced by New York law, 
Judge Frank, speaking for the court, bluntly declared that the result 
was “unjust,’® for the reason that, as between the plaintiff, an ex- 
serviceman temporarily employed in Saudi Arabia at the time of the 
injury, and the defendant, a corporation engaged in extensive 
business operations there, the defendant was in a far better position 
to obtain information as to the law of that country. 

It has now been some years since Walter Wheeler Cook dis- 
credited the vested-rights theory as thoroughly as the intellect of one 
man can ever discredit the intellectual product of another.” A 
quarter of a century has elapsed since one of the most penetrating 
studies in our literature demonstrated that there can be no defense 
for a system of conflict of laws that ignores the content of the foreign 
law that is designated as controlling.* Yet the spectacle with which 
we are confronted is that of the Court of Appeals for the Second 
Circuit, constrained by the law of one of our more sophisticated 
states, announcing a decision dictated by the vested-rights theory, 
treating the law of the forum as displaced by a foreign law of 
(presumably) unknown content—and publicly holding its nose in 
the act because of the injustice of the result. Such a phenomenon 
warrants further investigation, especially since, as the inquiry 
proceeds, one finds that what is involved is one of the most funda- 
mental and perplexing problems in the conflict of laws. 


u. ENGLisH BACKGROUND 


If a case roughly comparable to Walton had been brought in an 
English common-law court in the early stages of the development of 
English law, the result would have been similar to that in the 
Walton case: the action would have been dismissed on the ground 
that the court lacked “cognizance” of torts committed abroad.* By 


appear. Cf. Peterson v. Chicago Great W. Ry., 138 F.2d 304 n.g3 (8th Cir. 1943). The 
court of appeals itself treated this question as one to be decided with reference to 
Frep. R. Cry. P. 43(a), which treats the admissibility of evidence in a way that does 
not suggest the kind of uniformity contemplated by the Erie doctrine. This doubt 
will not be pursued here, first because the federal rule, as exemplified by the Crosby 
case, was to the same effect as the New York rule, and second because the problem 
to which this chapter is addressed is not peculiar to the federal courts. 

6. 233 F.2d at 545. 

7. CooK, op. cit. supra note 2. 

8. Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L. Rev. 173 
(1933). 

g. See Sack, Conflicts of Laws in the History of the English Law, in 3 Law: 
A CENTURY OF PROGRESS 342, 344-45 (1937). The effect was to remit the com- 
plainant, though a British subject, to the foreign court for his redress; but, if relief 
could not be obtained abroad, the chancellor might, in appropriate cases, authorize 
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the seventeenth century, however, the common-law courts began to 
take jurisdiction of foreign causes, utilizing the quaint device of 
permitting the pleader, after truly stating the foreign locality of the 
event, to add a fictitious, nontraversable allegation that the foreign 
locality was in England.” 

The forbearance of the common-law courts to exercise jurisdic- 
tion over foreign causes was fundamentally related to the character 
of the English jury as a body that judged according to its own 
knowledge of the facts.'' In addition, however, as Sack has clearly 
shown, it was related to a feeling that the common law of England— 
the only law administered in the common-law courts—would not 
furnish the appropriate rule of decision, and that such cases should 
be remitted either to the foreign court or to the admiralty, where a 
different system of law would be applied.” The first of these 
obstacles disappeared as the jury was gradually transformed into a 
body that acted on the basis of testimony instead of personal know]- 
edge of the facts; and the assumption of jurisdiction was thus made 
possible. The second obstacle remained, confronting the courts with 
the problem of the law to be applied in the adjudication of the 
foreign cause. In search of evidence of precocious sophistication, 
scholars have unearthed some strikingly early instances of willing- 
ness to receive and apply foreign law.’* In general, though, it seems 
a fair assumption that the common-law courts, habituated to the 
application of their own law and flush with victory over their civilian 
rivals in admiralty, proceeded for a while in the application of the 
common law as a matter of course.'* However this may be, it is clear 


extrajudicial relief by way of reprisal or distraint. Id. at 352-53. Possibly some such 
cases might come within the jurisdiction of the court of the lord constable and 
marshal—the so-called “court of chivalry.” Ibid. Later (in the sixteenth century) 
the admiralty assumed a broad jurisdiction of matters arising beyond as well as upon 
the seas, the law applied in that court being the “general” law of nations, the mari- 
time law, the law merchant, and the civil law. Id. at 355. 

10. The leading case is Mostyn v. Fabrigas, 1 Cowp. 161, 98 Eng. Rep. 1021 (K.B. 
1774). See Sack, supra note g, at 370-71. 

11. See id. at 345. 

12. Id. at 361-66. 

13. See id. at 379-80. 

14. See id. at 361, 378-79. See also Dutton v. Howell, 1 Show. P.C. 24, 30, 1 Eng. 
Rep. 17, 21 (H.L. 1693). The earliest recognition that foreign law might be applied 
in a tort action, apparently, is Blad’s Case, 3 Swanst. 603, 36 Eng. Rep. 991 (P.C. 
1673). As late as 1774, when Lord Mansfield definitively established the jurisdiction 
of the common-law courts over torts committed abroad, counsel for the defendant 
professed uncertainty as to whether and how the foreign law could be invoked. 
Mostyn v. Fabrigas, 1 Cowp. 161, 165, 98 Eng. Rep. 1021, 1024 (K.B. 1774). See 
also Spanish Ambassador v. Buntish & Pointes, 2 Bulstrode 322, 80 Eng. Rep. 1156 
(K.B. 1615); 2 Kames, PrINcIPLEs oF Equity 266-67 (3d ed. 1778). 
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that when the courts came to take cognizance of foreign law in 
tort cases, they did so by way of justification to the defendant 
alone."® Indeed, the English rule to this day is that the plaintiff may 
recover in a tort action predicated on foreign facts if, and only if, the 
act would have been actionable as a tort if done in England, 
provided only that it was not “justifiable” under the law of the place 
where it was done.'® Moreover, it seems to be the settled practice in 
England in all cases that a party wishing to rely on foreign law has 
the burden of establishing that law to the satisfaction of the court. 
Otherwise the court will simply apply English law.7 We may be 


15. See Blad’s Case, supra note 14, at 604, 36 Eng. Rep. at 992; Mostyn v. 
Fabrigas, supra note 14, at 175, 98 Eng. Rep. at 1029 (Lord Mansfield). 

16. The Halley, L.R. 2 P.C. 193 (1868); Machado v. Fontes, [1897] 2 Q.B. 231; 
Dicry, Conruicr or Laws 940-78 (7th ed. 1958); HANcock, Torts IN THE CONFLICT 
or Laws 5-12 (1942). 

17. So, at least, say the leading text-writers. See, e.g., CHESHIRE, PrIvATE INTER- 
NATIONAL LAw 129-32 (5th ed. 1957); Dicey, Conriicr or LAws 1107-16 (7th ed. 
1958); Graveson, THE Conriicr or Laws 347 (3d ed. 1955). For rhetorical pur- 
poses I am inclined to accept their conclusion although the supporting cases are far 
from satisfactory. The earliest clear reference to the problem appears to have been in 
Male v. Roberts, 3 Esp. 163, 170 Eng. Rep. 574 (C.P. 1800). In Mure v. Kaye, 4 
Taunt. 34, 128 Eng. Rep. 239 (C.P. 1811), an action for false imprisonment based 
on an arrest in Scotland, Lord Mansfield and his brethren indicated considerable 
uncertainty as to whether it was incumbent on either party, or both parties, to plead 
the foreign law. In the end, without resolving that question, the court disposed of the 
case according to the law of England. The principle declared in the texts was 
squarely affirmed in an obscure nisi prius decision. Brown v. Gracey, reported in 
Note (a) to Lacon y. Higgins, Dowl. & Ry. N.P. 38, 41, 171 Eng. Rep. 910, 911 
(1822). In King of Spain v. Machado, 4 Russ. 225, 239, 38 Eng. Rep. 790, 795 (Ch. 
1827), a Spanish document, in the absence of evidence of Spanish law, was construed 
“according to the natural import of its terms.” The principle was reaffirmed, on the 
authority of Brown v. Gracey, supra, in Lloyd v. Guibert, L.R. 1 Q.B. 115, 129 (Ex. 
Ch. 1865); but this was the sheerest dictum: the law which the court held applicable 
was pleaded, and taken to be as alleged. Nouvelle Banque de l'Union v. Ayton, 7 
T.L.R. 377 (C.A. 1891), is an unsatisfactorily reported case in which the court 
approved the application of English law on an issue of negotiability upon an 
unsuccessful effort to establish the foreign law. At most it affirms a presumption of 
identity between the law of the forum and the foreign law in matters relating to 
common types of commercial instruments. In The Parchim, [1918] A.C. 157, English 
sales law was applied to determine ownership of cargo in a prize case in the absence 
of proof of foreign law, on the ground that there was no reasonable alternative; but 
the court also noted that the law applied was based “on mercantile usages common 
in their general substance and operation to the merchants of all nations.” Id. at 160. 
Dynamit Actien-Gesellschaft vy. Rio Tinto Co., [1918] A.C. 260, 292, contains 
expressions supporting the principle, id. at 295, 301; but is difficult to believe that the 
court would have applied German law, even if proved, to determine the validity of 
a contract under the Trading With the Enemy Act. Finally, in an annulment 
proceeding, in the absence of proof of French law, it was assumed that the grounds 
for annulment had the effect of rendering the marriage voidable only, as in English 
law, with the result that the plaintiff wife was held domiciled in France and the court 
had no jurisdiction. De Reneville v. de Reneville, [1948] 1 All E.R. 56 (C.A. 1947). 

The Scottish practice appears to be the same. See M’Elroy v. M’Allister, 1949 
S.L.T. 139, discussed in Ehrenzweig, Alternative Actionability in the Conflict of Laws 
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reasonably sure, therefore, that if a case similar to Walton had been 
brought in an English common-law court at any time after those 
courts assumed jurisdiction over foreign torts, the action would not 
have been dismissed because the foreign law did not appear. The 
case would simply have been adjudicated according to the law of 
England. 

The English practice, whereby the law of the forum furnishes the 
rule of decision until it is displaced by a different law with a greater 
claim to recognition, brought forward by a party wishing to take 
advantage of the difference, seems normal and natural. It has some- 
thing of the quality of soundness that one associates with a house 
that has been designed skillfully in terms of its relationship to the 
physical characteristics of its site. This is a rule of law admirably 
adapted to the facts of its environment. Lawyers and judges are 
ordinarily schooled in their own domestic law. Day in and day out 
they think, advise, and argue and dispose of cases in terms of that 
law. They develop familiarity with its provisions and sometimes 
expertness and even insights concerning it. They are prone, at least 
according to a widely held belief, to overlook the significance of 
foreign facts and to proceed in accordance with local law in many 
instances in which attention to the foreign law would have produced 
a different result.’* The intrusion of foreign law is an unsettling 
departure from routine, involving even under ideal conditions some 
encounter with the unfamiliar, some departure from usual pro- 
cedures, some additional burden; and there are situations in which 
the degree of unfamiliarity and the burden of understanding can 
become oppressive. To say that there is a strong presumption 
favoring the application of the law of the forum until good cause 
is shown why it should not be applied is to give prescriptive form to 
an observation of behavior that has something in common with 
Newton’s laws of inertia. 

There is a wide gulf between the English position and that of 
New York as interpreted by the court of appeals in the Walton case. 
In contrast to the English practice, that of New York appears quite 
artificial. It requires lawyers and judges to think and act in ways 
different from those to which they are disposed by training, habit 
of Enterprise Liability, 63 Jorw. Rev. 39 (1951). For a comment by Professor T. B. 
Smith see id. at 49 n.36. 

18. See Kales, Presumption of the Foreign Law, 19 Hany. L. Rev. 401 (1906). 


For an illustration of this point see In re Estate of Daniel, 208 Minn. 420, 294 N.W. 
465 (1940). 
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and inclination. A New York lawyer may know his law of torts quite 
thoroughly, but the knowledge will not avail him if he does not 
also know that in an obscure section of the digest entitled “What 
Law Governs,” or in a subject called “conflict of laws” which he 
may not have studied in law school, there is a rule that refers 
questions of liability in tort to the law of the place of the wrong. 
Whereas in the English practice the choice-of-law rule is permissive 
and calculated to further the ends of justice by allowing the 
interested party to invoke the protection of foreign law, in New York 
the choice-of-law rule has attained the status of a categorical impera- 
tive: the foreign law is an essential ingredient of the cause of action 
or defense, without which there is nothing on which the court can 
act. Whereas the English lawyer may safely assume that he may 
rely on the ordinary law of the land until he is notified to the 
contrary, the New York lawyer is expected to be constantly alert 
to the significance of foreign facts, expert in his knowledge of those 
rules which designate (with a precision to which students of con- 
flict of laws can testify) the appropriate foreign law, and endowed 
with either omniscience or unlimited enterprise with respect to 
knowledge or ascertainment of the proper foreign law. In England, 
I suppose, the lawyer who puts forward the suggestion that a con- 
sideration of foreign law would be advantageous to his client is 
entitled to be regarded as a rather ingenious fellow who has 
accomplished something of a coup; in New York the lawyer who 
fails to note the importance of foreign law is entitled to be regarded 
as a blunderhead. As one indication of how far the New York con- 
ception of the choice-of-law rule can be carried, it may be noted that 
the fact that courts frequently decide cases involving foreign facts 
according to local law, in the absence of any suggestion to the 
contrary by either party, has been viewed with alarm’*—almost as 
if the courts were in the habit of deciding cases without reference to 
a controlling local statute. How did such an attitude come about, 
and how have other courts dealt with the problem? 


1. THE PROBLEM FURTHER CONSIDERED 


A major source of the difficulty and confusion attending the 
problem in this country is the notion, inherited from the English 
practice, that foreign law must be treated as fact for all purposes. In 
due course we shall note the familiar procedural difficulties which 


1g. See Kales, supra note 18, at 401. See also notes 123-24 infra. 
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have resulted from that notion. The point to be made here is more 
basic. By virtue of the notion that foreign law is fact, the whole 
problem of pleading and proving foreign law, including the problem 
of what is to be done when the law of the state referred to by the 
choice-of-law rule is not invoked, has in effect been ceded by the 
domain of conflict of laws to the domain of evidence. Writers on 
conflict of laws have concentrated their attention upon the rules 
for choice of law and, on the basis that foreign law is to be treated 
as fact, have in the main left questions relating to pleading and proof 
of that law to the experts on evidence.” Those questions are of such 
obvious interest, however, to students of conflict of laws that most 
writers on that subject have been impelled to include some treat- 
ment of them, if only for informational purposes. They have been 
hard pressed to find place for this treatment in the organization of 
their works. Story solved the problem by the rather crude expedient 
of including the subject in a chapter entitled “Evidence and 
Proofs,”*' thereby setting a precedent from which there have been 
few departures.” The chapter was basically concerned with the 
dichotomy between “substance” and “procedure”—that is, with the 
distinction between those matters which are governed by the proper 
foreign law and those which are governed by the procedural law of 
the forum. Questions relating to pleading and proving foreign law 
had no very logical relation to that distinction; but the arrangement 
was justified by the superficial fact that questions of pleading and 





20. See THAYER, A PRELIMINARY TREATISE ON EVIENCE AT THE COMMON LAW 
257 (1898); McCormick, Judicial Notice, 5 VaNnp. L. Rey. 296 (1952). One of the 
more extensive treatments is to be found in 2 WicMorE, EvmENCE §§ 564, 566 (3d 
ed. 1940); 3 id. § 690; 4 id. § 1271; 5 id. §§ 1633, 1674, 1684; 7 id. § 1953; 9 id. 
§§ 2536, 2558, 2573. The Uniform Judicial Notice of Foreign Law Act is classified as 
an “Evidence Act,” and its general adoption was urged by the American Bar 
Association’s Committee on the Improvement of the Law of Evidence. See g Wic- 
MORE, EVIDENCE § 2573 (3d ed. 1940). The problem is also treated in MopEL CopE 
oF EvmencE rules 801-06 (1942), and in UNrrormM RuLes oF EVIDENCE 9-12. See 
also note 27 infra. 

21. Story, Conriict or Laws 651-66 (6th ed. 1865). 

22. RESTATEMENT, Conriicr or Laws §§ 584-625 (1934); BEALE, CONFLICT OF 
Laws §§ 621.1-625.2 (1935); CazatrHam, Goopricu, GriswoLp & REESE, CASES ON 
Conruict or Laws 351-417 (4th ed. 1957); Dicey, Conriicr or Laws 1107-16 (7th 
ed. 1958); Goopricu, Conriict or Laws 226-59 (3d ed. 1949); Harper, TAINTOR, 
CARNAHAN & Brown, Cases ON Conriicr oF LAws ch. 2 (1950); LORENZEN, CASES 
on ConrFiict or Laws 263-300 (6th ed. 1951); StumBERG, CasEs ON CONFLICT OF 
Laws 171 (1956); SrumsBerc, Conriicr or Laws 134-78 (2d ed. 1951). An 
exception is JoHNson, Conriict or Laws (1933), in which the phenomenon of 
foreign law in local courts is given extended treatment in the first chapter. Assocta- 
TION OF AMERICAN LAw ScHOOLS, SELECTED READINGS ON CONFLICT OF Laws 
(1956), contains no readings, but only a list of references, on invocation and 
ascertainment of the foreign law. Id. at 228. 
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proving foreign law also concerned “procedure,” or “evidence and 
proof.” 

The relinquishment of jurisdiction over these questions by writers 
on conflict of laws has had an unfortunate effect. The problem has 
been defined as one of pleading and proof alone. The conditions 
upon which a solution is to be worked out have been given. The 
resources to be employed in working out a solution are those avail- 
able to experts in evidence, as such. No question is to be raised con- 
cerning the theoretical basis for the invocation of foreign law, nor 
the function of a choice-of-law rule; all such questions have pre- 
sumably been settled by the experts on conflicts. Nothing remains 
but for the experts on evidence to bring their distinctive resources 
to bear. This artificial and unduly confining definition of the 
problem has hampered efforts to find a satisfactory solution and has 
subtly misdirected many a critical effort. Even Professor 
Nussbaum, who has contributed perhaps the most enlightened and 
helpful discussion of the problem, felt constrained to accept the 
existing system of conflict of laws as a limiting datum: “To the 
extent that Conflicts rules have evolved judicially or otherwise they 
must be obeyed in the same way as other rules of law.”** Only in a 
final footnote did he remark that his proposed solution “furnishes 
another point against the vested right doctrine.”*? Thus, almost 
involuntarily, he achieved a nearly unique distinction in venturing 
to suggest a doubt as to the conditions upon which the problem is 
stated; but he did not develop the point, and none of the great 
modem critics of traditional conflict-of-laws theory has addressed 
himself to the fundamental theoretical problems involved.” 


23. Recently a bold bid has been made for jurisdiction of the problem by the 
domain of comparative law. The pioneer casebook in this field contains a far more 
extensive coverage than any casebook on conflict of laws. SCHLESINGER, CASES ON 
CoMPaRATIVE Law 32-139 (1950). Whatever advantages such an arrangement might 
have, there seems no reason to expect that the experts in this field will be better able 
than those in evidence to find a satisfactory solution, nor any more free from the 
doctrinal presuppositions in the context of which the problem is presented. On the 
contrary, whereas the evidence experts may be presumed to be neutral in such matters, 
the comparativists, by virtue of their special competence in and familiarity with 
foreign legal systems, may bring to the task a bias in favor of foreign law that will not 
necessarily be conducive to a sound solution. 

24. Nussbaum, The Problem of Proving Foreign Law, 50 YALE L.J. 1018, 1044 
(1941). 

25. Id. at 1044 n.141. At the same time he disclaimed sympathy with the local- 
law theory, which he interpreted in a way that would doubtless give offense to the 
founders of that theory. 

26. See Cook, op. cit. supra note 2; Cavers, A Critique of the Choice-of-Law 
Problem, 47 Harv. L. Rev. 173 (1933); Lorenzen, Territoriality, Public Policy and 
the Conflict of Laws, 33 Yate L.J. 736 (1924). 
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The problem, as it has been developed in this context, has been 
found to consist of several more or less distinct components:*’ (a) 
Must foreign law be pleaded, and, if so, with what particularity? (b) 
Must foreign law be proved, and, if so, in what manner? (c) Who 
is to decide the issue as to the tenor of the foreign law? (d) Is the 
determination of the issue as to foreign law reviewable on appeal? 

The basic answers to those questions followed inexorably from 
the postulate that foreign law is fact: (a) Foreign law must be 
pleaded like other facts. (b) Foreign law must be proved in con- 
formity with the law of evidence. (c) The issue as to foreign law is 
to be decided by the trier of fact. (d) The determination of an issue 
as to foreign law is not reviewable by a court having jurisdiction to 
review questions of law only. 

These answers, particularly the second and third, proved trouble- 
some from the standpoint of the fair and efficient administration of 
justice. The requirement that the jury must determine any issue as 
to the rule of decision provided by the foreign law, though a 


27.In the following brief discussion of the development of the problem in this 
country, detailed documentation of familiar propositions would serve no useful 
purpose. Instead, I list here some of the sources which, in addition to those cited 
in notes 20 and 22 supra, have been particularly useful. 

The earlier cases are helpfully assembled and analyzed in Annots., 34 L.R.A. (n.s.) 
261 (1911), 67 L.R.A. 33 (1904). An influential early analysis is Kales, swpra note 18. 
Another early treatment, perhaps the most extensive in a treatise on conflict of laws, 
is in 2 WHARTON, ConFLict or Laws §§ 771-82(b) (3d ed. 1905). 

Between World War I and the approval of the Uniform Act in 1936 the following 
discussions appeared: Field, Judicial Notice of Public Acts Under the Full Faith and 
Credit Clause, 12 Minn. L. Rev. 439 (1928); Von Moschzisker, Presumptions as to 
Foreign Law, 11 Munn. L. Rev. 1 (1926); Wachtell, The Proof of Foreign Law in 
American Courts, 69 U.S.L. Rev. 527, 580 (1935); Comment, 17 Cat. L. REv. 417 
(1929); Notes, 46 Harv. L. Rev. 1019 (1933), 39 Harv. L. Rev. 378 (1926); 
Comment, 30 Micu. L. Rev. 747 (1932); 20 Cotum. L. Rev. 476 (1920). 

Discussions since the promulgation of the Uniform Act include: Car. Law 
REvIsIoN COMM’N, RECOMMENDATION AND StupyY RELATING TO JuDICIAL NOTICE OF 
THE Law oF Foreicn Countries (1957); N.Y. JupicraL Counci, NintH ANN. REP. 
271 (1943); Busch, When Law is Fact, 24 ForpHAM L. Rey. 646 (1956); Hartwig, 
Congressional Enactment of the Uniform Judicial Notice Act, 40 Micu. L. Rev. 174 
(1941); Husserl, The Foreign Fact Element in Conflict of Laws, 26 Va. L. Rev. 243, 
453 (1940); Jones, International Judicial Assistance: Procedural Chaos and a Program 
for Reform, 62 YALE L.J. 515 (1953); Keeffe, Landis & Shaad, Sense and Nonsense 
about Judicial Notice, 2 STAN. L. Rev. 664 (1950); Kuhn, Judicial Notice of Foreign 
Law, 39 AM. J. INT'L L. 86 (1945); Nussbaum, Proving the Law of Foreign Countries, 
3 Am. J. Comp. L. 60 (1954); Nussbaum, The Problem of Proving Foreign Law, 50 
Yate L.J. 1018 (1941); Saxe, New York Extends Judicial Notice to Matters of Law, 
28 J. Am. Juv. Soc’y 86 (1944); Sommerich & Busch, The Expert Witness and the 
Proof of Foreign Law, 38 Cornett L.Q. 125 (1953); Stern, Foreign Law in the 
Courts: Judicial Notice and Proof, 45 Cauir. L. Rev. 23 (1957); Note, 32 Mass. L.Q. 
May 1947, p. 20; Comment, 42 Micu. L. Rev. 509 (1943). 

The Walton case is noted in 43 Iowa L. Rev. 125 (1957); 32 N.Y.U.L. Rev. 377 
(1957). 
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manifest absurdity, may not have been so troublesome in actual 
practice as might be supposed, since the courts, acting on their own 
initiative, early devised some limitations for the jury’s function.”* 
There can be no doubt, however, that the requirement that foreign 
law be proved in conformity with all the technical rules of evidence 
was generally a burdensome, expensive, time-consuming, and point- 
less annoyance.”® For such ills a remedy was found in the 
pharmacopoeia of evidence: foreign law might be fact, but it was 
fact susceptible of judicial notice. While the courts had with near 
unanimity refused to take judicial notice of foreign law on their own 
initiative, they could be authorized or required to do so by statute. 
Accordingly, attention was concentrated on the formulation of 
judicial notice statutes, which were widely enacted.*° In general, the 
effect of such statutes has surely been salutary. 

In order to clear the way for consideration of the more difficult 
problems, let us state, and then put aside, certain propositions con- 
cerning which little controversy can be anticipated: 


1. When, for the purpose of finding a rule of decision, a court 
turns its attention to foreign law, it is desirable to have the inquiry 
proceed free from any restriction imposed by the formalities or the 
exclusionary rules of the law of evidence. Indeed, so clear is this 
proposition, and so general its applicability, that one wonders why 
the framers of the Uniform Judicial Notice of Foreign Law Act 
limited their corrective measure to the laws of other states of the 
Union, withholding it from application to the laws of foreign 
countries. The same arguments that justify informal access to all 
available sources of information where the laws of a sister state are 


28. See Srory, Conriicr or Laws §§ 638, 638a (6th ed. 1865); 2 WHarTon, 
Conr.ict or Laws §§ 773, 773a (3d. ed. 1905). A particularly objectionable aspect 
of this requirement was that the judge was obliged to hold the foreign law controlling 
even though he did not know what the finding as to its tenor would be. See Cavers, 
A Critique of the Choice-of-Law Problem, 47 Harv. L. Rev. 173 (1933). 

29. See McCormick, supra note 20, at 308-09; note 32 infra. The suggestion that 
cross-examination of expert witnesses is often indispensable to the ascertainment of 
foreign-country law, see Sommerich & Busch, supra note 27, at 158 n.137; Stern, 
supra note 27, at 44, can be met by giving the judge discretion to require formal 
proof when he is not satisfied as to the reliability or authenticity of the information 
made available. 

30. Some early statutes are referred to in 2 WHaRTON, ConFLIcT oF Laws § 764 
(3d ed. 1905). See also g WicMorE, EvENCE § 2573 (3d ed. 1940). The Uniform 
Judicial Notice of Foreign Law Act, approved in 1936, has been adopted in twenty- 
six states. Outstanding among modern statutes not modeled closely on the Uniform 
Act are Cau. Cope Cry. Proc. § 1875; Mass. Gen. Laws ah. 233, § 70 (1932); N.Y: 
Crv. Prac. Act § 344-a. ; ; 
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concerned at least equally justify the same procedure with respect to 
the laws of foreign countries. 

2. When, for the purpose of finding a rule of decision, it becomes 
necessary to resolve an issue as to the content, tenor, or construction 
of foreign law, the issue should be determined by the court rather 
than by the jury. Again, this is a proposition applicable equally to 
the laws of sister states and to the laws of foreign countries. One 
might even suggest that where the foreign legal system is alien to 
the common law there are additional reasons why the issue should 
be determined by the court. 

3. Probably it is also desirable that the determination of an issue 
as to the rule of decision provided by the foreign law should be 
reviewable by appellate courts; but this is in part a question of 
appellate policy which should not depend upon characterization 
of the question as one of law or of fact and which ought not to be 
casually disposed of in the context of a discussion of the conflict of 
laws.** 


It was primarily for the purpose of conforming the law to these 
propositions, and thus changing the original answers to the second, 
third, and fourth questions, that the judicial notice statutes were 
passed.** But these propositions do not resolve all the problems that 
are subsumed under the general head of pleading and proof of 
foreign law. The draftsmen were confronted with a series of 
practical questions. They might have dealt with each one separately 


31. For a discussion of the somewhat similar question as to review of federal 
district court determinations of state law see Kurland, Mr. Justice Frankfurter, The 
Supreme Court and the Erie Doctrine in Diversity Cases, 67 YALE L.J. 187, 215-18 
(1957). 

32. According to the Commissioners’ Prefatory Note, the Uniform Act “was pro- 
posed in order... to correct two outworn rules of the common law. The first was the 
rule forbidding judicial notice of American law in sister states of the United States. 
The second was the rule that the decision upon such laws should be a question of 
fact for the jury, not of law for the judge.” 9A U.L.A. 318 (1957). The objective on 
the first score is somewhat clarified by the provisions of the act and the section-by- 
section notes of the commissioners. Section 2 provides that the court may inform itself 
of the laws to be noticed in such manner as it may deem proper. Section 3 provides 
that the determination of foreign law shall be made by the court and not the jury, 
and shall be reviewable. Although the act does not otherwise extend to laws of 
foreign countries, § 5 provides that the issue as to such laws is for the court. See also 
Wachtell, supra note 27, at 580. 

The reason for the New York Judicial Council’s recommendation of § 344-a of the 
Civil Practice Act was primarily the expense and burden of complying with the rules 
of evidence. N.Y. Jupicta, Councm, NintH ANN. REP. 271 (1943); see Saxe, supra 
note 27, at 87. The Massachusetts act “did away with ‘the time-honored farce of sub- 
mitting questions of foreign law to the jury as questions of fact.” Note, 32 Mass. 
L.Q. May 1947, p. 20 (1947). See also McCormick, supra note 20. 
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on the merits, stating their conclusions as we have done in our three 
propositions, without appealing to any general principle. Instead, 
they found in judicial notice a concept that conveniently rationalized 
the desired result with respect to the more pressing questions and 
adopted that rationale although it implied answers to other questions 
which had not weighed heavily in their deliberations and which 
had certainly not been analyzed adequately and considered on their 
merits. 

The partially hidden questions begin to come to light when we 
recognize that in discussing the requirement that foreign law be 
proved we have thus far discussed only the procedure whereby 
information as to the foreign law is brought to the attention of the 
court. We have agreed that this procedure should be informal and 
unencumbered by the rules of evidence. We have not discussed the 
question: when and for what purpose is it necessary to bring 
information as to the foreign law to the attention of the court? We 
have considered the manner in which foreign law is to be 
established; we have not considered the consequences of failure 
(by a party not yet identified) to establish it. 

The point will become clearer when we recognize that thus far 
we have not discussed at all the first of the four questions: must 
foreign law be pleaded? There is little to indicate that the formal 
requirement of pleading, like the formal requirement of proof, gave 
rise to material difficulties and hence motivated the enactment of the 
judicial notice statutes. Yet, just as the treatment of foreign law as 
fact had dictated the conclusion that it must be pleaded like other 
facts, so the principle of judicial notice, by which “sister state law 
is put upon the same footing as the forum law,’ tends to require 
the conclusion that there is no more necessity for pleading foreign 
law than there is for pleading domestic law. 

But such an answer fails to provide a complete, or workable, or 
acceptable solution to the problem. The rule that foreign law must 
be pleaded is a deceptively complex and incomplete statement. It 
says that in a certain type of situation somebody is expected to take 
a certain procedural step. It is reasonably clear that one kind of 
situation (among others) calls for this step: the facts disclose a con- 
nection with a foreign state such that, according to a choice-of-law 
rule of the forum, the foreign law is the source of the rule of 





33. Untrorm JupicraL Notice or ForeiGN Law Act, Commissioners’ Prefatory 
Note, 9A U.L.A. 318, 319 (1957). 
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decision. The rule says something about the manner in which the 
action is to be taken: it is to be relatively formal, a statement in the 
pleadings of at least the substance of the foreign law. Something is 
said, also, about the appropriate time for this action: it is to be taken, 
normally, at the outset of the proceedings, at the time when the 
issues for trial are defined, although under modern systems of 
pleading the possibility of curing the omission by amendment at a 
later time is not excluded. It is not at all clear, however, who is 
expected to take this action. We may, of course, infer that it is one 
of the parties, rather than the court, since it is the parties who are 
responsible for the contents of the pleadings. But we cannot be sure 
which of the parties is meant. What amounts, perhaps, to the same 
thing, the rule does not reveal the consequences of noncompliance. 
Possibly what is meant is that the obligation may rest upon the one 
party or the other as the occasion may require; but this still falls 
short of answering our question. Without attempting at this point 
to state all the consequences of failure to plead the applicable 
foreign law, let us simply note the most important ambiguity in the 
rule. 

The failure of the plaintiff to plead the applicable foreign law, 
if challenged by the defendant, might mean: (a) that the sufficiency 
of the complaint as stating a cause of action is to be determined by 
the law of the forum, and that the plaintiff will not be permitted to 
rely on any advantage which the foreign law might afford; or (b) 
that the complaint fails to state a cause of action and should be dis- 
missed, since the foreign law is an essential ingredient of the cause 
of action. 

Assuming that the question as to the failure of the defendant to 
plead the foreign law is reached, a similar pair of alternatives can 
be constructed with respect to the consequences of his failure to 
comply with the rule. The requirement that foreign law be proved 
shares the same ambiguity. This ambiguity cannot be resolved by 
reference to the requirement that foreign law be pleaded and 
proved, nor by the underlying premise that foreign law is fact. Nor 
is it obviated by the new doctrine that the court will take judicial 
notice of foreign law. Finally, it is not one which can be resolved 
by a mere allocation of the burden of proceeding to the one party or 
the other. Its resolution tends to rest upon preconceptions con- 
cerning the function of the choice-of-law rule; hence any adequate 
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discussion of the problem must be concerned with fundamental 
questions of conflict-of-laws theory which have been decidedly 
neglected in this context. 

It is not at all clear what change, if any, was intended to be 
effected by the substitution of the concept of judicial notice for the 
requirement that foreign law be pleaded. In the discussion of the 
question of proof, it was possible for us to set down, as a matter not 
likely to be seriously disputed, the proposition that judicial inquiry 
into the content and tenor of foreign law should not be fettered by 
the rules of evidence. There is temptation to make a similar state- 
ment about the formality of pleading foreign law. Although there is 
little evidence that this formal requirement led to substantial in- 
justice and it is unlikely that it would do so under modern systems 
of pleading, we might say that there is no point in insisting on 
formality for its own sake, that there may be latent possibilities of 
injustice in any rigid requirement, and that informal methods of 
attaining the ends sought would be preferable. Immediately, how- 
ever, we encounter difficulties. It is not clear what the functions of 
the requirement were. In discussing the manner in which foreign 
law is invoked in the first instance, as distinguished from the man- 
ner in which its tenor is to be established, we are squarely con- 
fronted with the question of the consequences of failure by the 
proper party to make his move at the proper time. 

Treatments of this subject tend to gloss over the ambiguity as to 
the consequences of failure to plead and prove foreign law by 
prefacing the requirement with an equally ambiguous indication 
that it is operative when foreign law becomes “material,” or 
“relevant.”** But when does foreign law become material? When a 
party invokes it in aid of a cause of action or a defense, or whenever 
a foreign factor in the case brings the matter within the purview of 
a choice-of-law rule? What are the consequences of failure to plead 
and prove the foreign law, and what change in those consequences, 
if any, is contemplated by the substitution of the concept of judicial 
notice for the requirement of pleading and proof? We shall be in a 
better position to consider these questions when we have examined 
the judicial notice statutes in some detail. 


34. See, e.g., 3 Beate, Conriicr or Laws §622A.1 (1935); Committee on 
Improvement in the Law of Evidence, Report, 63 A.B.A. Rep. 570, 593 (1938); 
Kales, supra note 18; von Moschzisker, supra note 27; 20 Co.um. L. Rev. 476, 477 
(1920); cf. Mass. Gen. Laws ch. 233, § 70 (1932). 
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1v. ALTERNATIVE DISPOSITIONS: THE PRESUMPTIONS 


The trial of Walton v. Arabian Amer. Oil Co. opened with the 
following remarks by the presiding judge: 


Gentlemen, in examining the pleadings, I note that this is a claim 
based on negligence which arose in Saudi Arabia. 

Will there be any conflict between you as to what the law of Saudi 
Arabia is??® 


There had been no reference to the law of Saudi Arabia in either 
the complaint or the answer. But for this remark by Judge Bicks, it 
is conceivable that the case might have gone to trial on the tacit 
assumption that New York law governed (though that seems hardly 
likely with so exotic a locus delicti as Saudi Arabia). Had that been 
the case and had a final judgment been entered for the plaintiff 
without appeal, the legal consequences of the failure to plead and 
prove, or otherwise take account of, the law of the place of injury 
would have been nil. The losing party would not be in a position to 
take advantage of the oversight. Students of conflict of laws might 
observe that counsel for the defendant had missed a singularly good 
opportunity to achieve a different result. They might even go so far 
as to feel that the defendant had been inadequately represented. It 
would be rather extreme of them, however, to feel that the case had 
been “wrongly” decided, or to deplore, with Kales, the disregard of 
the “controlling” law.** 

On the other hand, the oversight might have been discovered by 
the defendant before the case had been finally closed. Thus he might 
attempt to raise the question of the applicability of the foreign law 
for the first time on appeal, or in a motion for new trial; or he might 
simply have waited until the close of the plaintiff's evidence, and 
then moved for dismissal or for a directed verdict on the ground 
that the plaintiff had failed to establish the foreign law. 

These speculations raise the question: in what manner, at what 
time, and by whom is the point to be made that the case is one 
involving a foreign factor sufficient to raise a question as to what law 
governs? Whose responsibility is it to notice the fact that the case 
is a conflict-of-laws case, to be handled in a special manner—a case 
in which foreign law may be material? Judge Bicks’s remark, which 
was not criticized by either party or by the court of appeals, furnishes 


35. Brief for Appellant, app. p. 10. 
36. Kales, supra note 18, at 401. 
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at least a partial answer. Provided the suggestion is timely, it may 
be made informally, even by the court on its own motion.*’ Judge 
Bicks assumed, since the complaint disclosed that the accident had 
happened in Saudi Arabia and since the familiar choice-of-law rule 
points to the law of the place of injury as controlling, that Saudi 
Arabian law would be material. He assumed, further, that the parties 
had inquired into the Saudi Arabian law and were prepared either 
to agree on its tenor or to litigate the question in some appropriate 
manner. He assumed, also, that it was a good idea to settle at the 
outset of the litigation any question as to what the relevant law of 
Saudi Arabia was. 

Thus the suggestion that foreign law was material came in such 
a way as to cause the plaintiff no prejudice or surprise. In reply to 
the court’s opening remarks, counsel for the plaintiff stated that he 
was prepared to proceed on the basis of common-law negligence, 
on the theory that if liability could be established according to 
“rudimentary principles” of tort law he was entitled to recover with- 
out reference to the law of the place of injury. Judge Bicks, without 
the aid of memoranda from counsel for either side, ruled that “the 
burden will be upon the plaintiff to establish as a fact the law of 
Saudi Arabia and absent such proof the plaintiff will not make out 
a case, and will require the complaint to be dismissed.”** Counsel 
for the plaintiff reiterated his contention that it was not necessary 
for him to prove the Saudi Arabian law, adding that in his opinion 
there was no law or legal system in that country. Thereupon the 
court and the parties proceeded to make a pro forma record, for 
the purpose of appeal, and the preordained directed verdict for the 
defendant followed. 

The polar alternative to the course followed by the court would 
have been to rule that the law of the forum was to be applied as the 
only law before the court until such time as some party, wishing to 
rely on a differing provision of the foreign law, should invoke the 
foreign law.*® The choice between these two courses is basic to our 
discussion. Before we consider it, however, we may give some 
attention to other alternatives which were available, according to 

37. Judge Bicks’s ruling that the foreign law need not be pleaded, Brief for 
Appellant, app. p. 12, is at variance with other statements as to the law in the 
federal courts. See Empresa Agricola Chimada Ltda. v. Amtorg Trading Corp., 57 F. 
Supp. 649 (S.D.N.Y. 1944); Busch, supra note 27, at 655. But see Siegelman v. 
Cunard White Star, Ltd., 221 F.2d 189, 196 (2d Cir. 1955). 


38. Brief for Appellant, app. p. 14. 
39. See notes 104-37 infra and accompanying text. 
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at least some authorities, in the generalized situation. Three have 
been recognized: 


1. The court might, because of the “inherent justice” of the claim 
asserted, presume that the rudimentary principles of law necessary 
to support it obtain in all civilized countries, and act upon the 
assumption that it would be enforced in the foreign country in 
question; 

2. The court might presume that the law of the foreign country 
in question is the same as the law of the forum, whether the relevant 
law of the forum is found in the common law or in statutes; 

3. The court might presume that the law of the foreign country 
is the same as the common law (but not the statutes) of the forum; 
but this presumption is usually indulged only where the foreign 
country’s legal system is based on the English common law. 


These three alternatives rest on a common theoretical basis. Like 
the course followed by the court in Walton, they are based on the 
assumption that the foreign law, whether or not invoked by one of 
the parties as a basis for his claim or defense, becomes material 
as soon as it is apparent that the foreign factor that is the fulcrum 
of the choice-of-law rule is present. Under each of the three, the 
consequence of failure to plead and prove the foreign law is not that 
the case will be determined by the law of the forum (as such), but 
that it will be determined by a quite possibly fictitious construct of 
the designated foreign law. At the same time, all three as a practica! 
matter tend to produce the same result that would be reached if 
the rule were simply that the law of the forum applies until the 
proper foreign law is established by the interested party. 

The first presumption, judging by experience as reflected in the 
cases, does not commend itself as a particularly comprehensive 
or workable solution of the problem. Mr. Justice Holmes did not 
think that the right of the employee to recover in the Crosby case 
was made clear by any “rudimentary” principles;*° nor did the court 
of appeals think that such principles could sustain the plaintiff in 
the Walton case.*' The line dividing those things which are rudi- 





40. 222 U.S. at 480. 

41. 233 F.2d at 545. A half century earlier Kales had assumed that a court would 
not require proof that the foreign law provides a remedy for personal injuries caused 
by negligence. Kales, supra note 18, at 409. And in 1914 the same court of appeals had 
allowed recovery by a passenger on a French vessel for an assault committed by an 
employee of the defendant, without proof of French law, remarking that it would be 
almost an insult to a civilized country to assume that its law does not allow recovery 
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mentary from those which are not seems entirely subjective.” In. 
the two leading cases on the defense of infancy in actions on foreign 
contracts,** the presumption concerning rudimentary principles com- 
mon to civilized countries was not mentioned. But the glaring 
inconsistency in each of those decisions, in requiring the defendant 
to establish the foreign law in order to make his defense while not 
requiring the plaintiff to refer to foreign law in order to make out a 
prima facie case, is explainable only on the basis of such a presump- 
tion—and then only if it is understood that the difference between 
rudimentary principles and subtle refinements is quite arbitrary. 
The third presumption, that the foreign law is the same as the 
common law of the forum, produced bizarre results in those cases in 
which the common law of the forum had been changed by statute. 
By a type of coincidence which became more and more improbable 
as time went on, it might happen that this device resulted in the 
application of what in truth was the law of the foreign state. At 
times, however, the presumption resulted in the application of a law 
that was in force in no state having any connection with the 
problem.** It may be that the result on occasion was to preserve to 
the plaintiff who had neglected to establish the foreign law some 
remedy, in contrast to the complete loss of remedy he would have 
suffered if the rule of dismissal applied in the Walton case had been 
employed; and so there may have been some apparent pragmatic 
justification for the presumption. There is no basis, however, for 
assuming that the “just” results reached by it outweighed the 
capriciously unjust. In any event, there can be no theoretical justi- 


in such a situation. Compagnie Generale Transatlantique v. Rivers, 211 Fed. 294, 
298 (2d Cir.), cert. denied, 232 U.S. 727 (1914). Such a case would seem to present 
at least as much doubt as Walton concerning the universality of the measure of 
damages and the doctrine of respondeat superior. 

42. Thus, in one case the plaintiff declared upon an insurance contract made and 
to be performed in Russia, setting forth two causes of action: (a) for the sum agreed 
to be paid, and (b) for restitution of premiums on the theory that the defendant had 
repudiated. Because the plaintiff did not plead the Russian law, the defendant moved 
for dismissal of the complaint for insufficiency. The motion was granted as to the 
second cause of action, but denied as to the first. Sliosberg v. New York Life Ins. 
Co., 125 Misc. 417, 211 N.Y. Supp. 270 (Sup. Ct. 1925), 39 Harv. L. Rev. 378 
(1926); cf. Liachovitzky v. New York Life Ins. Co., 126 Misc. 109, 212 N.Y. Supp. 
722 (Sup. Ct. 1925). 

43. Thompson v. Ketcham, 8 Johns. R. 190 (N.Y. Cir. Ct. 1811) (Chancellor 
Kent); Male yv. Roberts, 3 Esp. 163, 170 Eng. Rep. 574 (C.P. 1800) (Lord Eldon). 

44. See, e.g., Reidman v. Macht, 98 Ind. App. 124, 183 N.E. 807 (1932), 
discussed in Nussbaum, The Problem of Proving Foreign Law, 50 YALE L. J. 1018, 
1038 n.120 (1941); Bodine v. Berg, 82 N.J.L. 662, 82 Atl. go1 (Ct. Err. & App. 
1912), discussed in 20 Corum. L. Rey. 476, 477 (1920); Stokes v. Macken, 62 
Barb. 145 (N.Y. Sup. Ct. 1861), discussed in Wachtel, supra note 27, at 586-87. 
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fication for such a presumption in this context. When a system for 
determining which law furnishes the appropriate rule of decision 
points to a phantom law that is in force in no interested jurisdiction, 
and perhaps nowhere on earth, the mechanism is simply running 
wild. 

For the foregoing reasons, it would not be constructive to suggest 
that the court in the Walton case might have resorted to one of the 
three presumptions. The court did not regard the claim of the 
plaintiff as supported by rudimentary principles entitled to universal 
recognition; and, if it had, that concept is not one that can be 
objectively applied.*® The presumption that foreign law is identical 
with that of the forum is not an improvement on the application of 
the law of the forum merely as such. The presumption that the 
foreign law coincides with the common law of the forum was not 
available, since it is not usually invoked where the foreign system 
is known to be alien to the common law; and, in any event, unless 
the common law applied happens to be the living law of some 
interested state, there is nothing to be said in defense of the third 
presumption. 


v. ALTERNATIVE DISPOSITIONS: JUDICIAL NOTICE 


There is also the modern possibility that the court might have 
taken judicial notice of the foreign law. At the time the Walton case 
was tried there was in force in New York a statute not only author- 
izing the courts, in their discretion, to take judicial notice of the law 
of a foreign country, but specifically providing that the failure of 
either party to plead foreign law should not preclude either the trial 
or the appellate court from taking notice of it.** At no time did the 
plaintiff suggest such a procedure. The possibility was mentioned 
only when the judge, in the course of delivering his final ruling 


45. Recognizing the subjectivity of the rudimentary-principles presumption, 
Professor Schlesinger has suggested that research in comparative law may provide the 
basis for determining whether a rule or principle is in fact recognized by civilized 
nations generally. Schlesinger, Research on the General Principles of Law Recognized 
by Civilized Nations, 51 Am. J. Int'L L. 734, 748-49 (1957). This, I suggest, does 
not promise a satisfactory solution of our problem. According to Professor Schlesinger’s 
estimate, the project would require many years, assuming that it is practicable at all. 
In the end, a compilation of those principles which are held in common by all 
civilized countries will bear little resemblance to the developed law of any modern 
state; and there is no justification in the field of conflict of laws for applying a law 
which is not that of a state interested in the matter. Having divested ourselves of 
the general federal common law, we may be wise not to create, for cases such as 
these, a general international common law. 

46. N.Y. Civ. Prac. Acr § 344-a. 
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against the plaintiff, remarked that he would not take judicial notice 
of the law of Saudi Arabia.** The court of appeals, raising the 
question apparently on its own motion, held (a) that on this record 
it was precluded by New York law from taking notice of the Saudi 
Arabian law on appeal, and (b) that there should not be a remand 
to permit the parties to assist the court in taking notice of the 
foreign law, because the plaintiff had deliberately refrained from 
establishing an essential element of his case.** All this raises a 
puzzling question: to what extent, and in what manner, have the 
judicial notice statutes been intended to affect the consequences of 
failure to bring the applicable foreign law to the attention of the 
court? 

Dean Wigmore, discussing with approval the Uniform Judicial 
Notice of Foreign Law Act, said in 1940: “No one would demand 
that a Court take judicial notice of foreign systems of law in foreign 
languages.“ Why not? As we have seen, the primary reasons for 
the enactment of the judicial notice statutes apply to the laws of 
foreign countries as well as to the laws of sister states.°° Indeed, the 
Uniform Act itself expressly provides that the law of a foreign 
country shall be an issue for the court.*' Why, then, the persistent 
reluctance—which runs throughout the literature—to extend the 
principle of judicial notice fully to the law of foreign countries? 

The answer must be that the doctrine was thought to perform 
some function in addition to those which have been enumerated— 
some function that would be unwelcome in the context of foreign- 
country law. Probably Dean Wigmore assumed that to apply the 
doctrine is to impose a duty upon the court to ascertain the foreign 
law for itself—a duty that would be particularly onerous in the 
context of alien legal systems and unfamiliar languages. Just why 
this obligation should follow is not clear. Judicial notice extends to 
many matters of fact—some of them quite abstruse**—without 

47.Brief for Appellant, app. p. 46. ss—<“‘i=‘<=C~*=‘<=C:*” 

48. 233 F.2d at 546. 

49.9 WicMorr, EviwENcE § 2573 (3d ed. 1940); cf. Note, 32 Mass. L.Q., May 
1947, p. 20 (1947). Seven states now provide for judicial notice of the law of foreign 
countries. Cat. CopE Civ. Proc. § 1875; Mass. Ann. Laws ch. 233, § 70 (1956); 
Miss. Cope ANN. § 1761 (1956); N.Y. Civ. Prac. Act § 344-a; N.C. Gen. Start. 
§ 8-4 (1953); Va. Cope Ann. § 8-273 (1957); W. Va. Cope ANN. § 5711 (1955). 
In addition, the American Law Institute and the National Conference of Com- 
missioners on Uniform State Laws now recommend judicial notice of the law of 
foreign countries. UNirFoRM RULE OF EvIDENCE 9(2). 

50. See notes 20-34 supra and accompanying text. 


51. Unrrorm JupiciaL Notice or Foreicn Law Act § 5. 
52. See, e.g., 9 WicMoreE, EvipENCE § 2580 (3d ed. 1940). 
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imposing on the courts the unrealistic burden of informing them- 
selves, without the aid of counsel, of the matters to be noticed. 
Perhaps it is the assimilation of foreign law to domestic law that is 
responsible for the assumption that the obligation follows. By the 
device of judicial notice foreign law “is put upon the same footing as 
the forum law”;”* the judge knows, or has a duty to know, the law of 
the forum; hence he also has a duty to know the foreign law. Indeed, 
in some European countries (though by no means all) the position 
seems to be that the judges are under a duty to ascertain and apply 
the applicable foreign law on their own initiative and by means of 
their own research.” 

This assumption of a judicial duty to ascertain the foreign law 
when the doctrine of judicial notice applies is rather obscurely 
related to a tacit assumption concerning the consequences of failure 
by the appropriate party to establish the foreign law. The reasoning 
seems to be: the choice-of-law rule commands the application of the 
foreign law; the judicial notice doctrine commands the judge to 
determine the foreign law without proof by the parties, just as he 
would determine domestic law; hence, if the parties fail to come 
forward with information as to the foreign law, the consequence is 
that the court will determine what it is and decide the case 
accordingly. Thus, failure by the plaintiff to establish the foreign law 
that is an essential element of his case will no longer result either 
in dismissal or in the application of some part or all of the law of 
the forum by way of a presumption that the foreign law is the same. 
The court will determine and apply the actual foreign law. 

We do not have to depend entirely on inference to establish that 
judicial notice statutes proceed on this assumption as to the con- 
sequence of failure to plead and prove the foreign law, and are 
designed to change that consequence. The setting in which the 
judicial notice statutes were introduced may be recalled. When the 
Uniform Act was approved in 1936, it was widely taken for granted 
that the choice-of-law rule was an ineluctable mandate. The Restate- 
ment** and Beale’s treatise*® had pronounced that only the state 


53. Unirorm JupiciaL Notice or Foreicn Law Act, Commissioners’ Prefatory 
Note, gA U.L.A. 319 (1957). 

54. See 1 JoHNsON, Conriict or Laws 59 n.1 (1933); Nussbaum, supra note 44, 
at 1019-20, 1043. 

55. See, e.g., RESTATEMENT, ConF.ict oF Laws § 384 (1934). 

56. See 3 BEALE, Conriicr or Laws § 73, at 1969 (1935). Professor Beale was 
an advocate of “broad and comprehensive” powers of judicial notice, plainly for the 
purpose of insuring the application of the foreign law. 3 id. § 623.1, at 1685. 
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referred to by the choice-of-law rule had “jurisdiction” to create the 
rights and duties in question. Failure on the part of the plaintiff to 
establish the foreign law was failure to establish an essential element 
of his claim, leading to dismissal, unless he could be saved by a pre- 
sumption. Even then, it was the “foreign law” which was applied, 
in theory, by way of the various “presumptions” as to the tenor of 
the foreign law. It seems clear that in some degree the judicial notice 
statutes were motivated by revolt against the artificiality of the pre- 
sumptions as presumptions of fact.°” 

On rare occasions this purpose of the judicial notice statutes has 
been made explicit. Thus the Judicial Council of New York, in 
proposing the measure which is now section 344-a of the Civil 
Practice Act, suggested that one effect would be to eliminate 
“injustices” such as the outcome in Cuba R.R. v. Crosby.°* More 
specifically, the executive secretary of the Judicial Council wrote: 
Thus, where the plaintiffs cause of action is found to depend wholly 
upon the law of a foreign country and counsel has inadvertently failed 
to prove such law at the trial, the appellate court is now permitted to 


take judicial notice of the law of the foreign country and dispose of the 
controversy on its merits. 


If [the Crosby] ...situation should arise in New York, under the new 
statute the New York Court of Appeals may now merely ask counsel to 
brief the law of Cuba on the particular point in question or ascertain 
such law itself, rendering judgment for the plaintiff if it is found that the 
law of Cuba was sufficiently clear.°® 


Analysis and experience suggest doubts as to the practicability 
and acceptability of such a solution to the problem. The Crosby case 
was tried in its entirety without any reference to the law of the 
place of injury. Only after losing on a plea of the general issue did 
the defendant invoke the principles of conflict of laws, moving for 
a new trial on the ground that the plaintiff had failed to establish an 
essential element of his claim.®° The trial court, adopting what we 
have called the “polar alternative” to dismissal, denied the motion, 
holding that in the absence of proof that the foreign law was 
different the law of the forum would be applied. The court of 
appeals affirmed.*' We are now to suppose that the case comes 

57.See Gorman vy. St. Louis Merchants’ Bridge Terminal Ry., 325 Mo. 326, 
332-33, 28 S.W.2d 1023, 1024 (1930); Wachtell, supra note 27, at 580, 586-87. 

58. See N.Y. Jupicta, Councit, Nintu ANN. Rep. 271, 282-83 (1943). 

59. Saxe, supra note 27, at 88-89. 


60. Crosby v. Cuba R.R., 158 Fed. 144 (D.N.J. 1908). 
61. Cuba R.R. v. Crosby, 170 Fed. 369 (3d Cir. 1909). 
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before the highest appellate court in this posture, with the difference 
that there is in force a statute authorizing the court to take judicial 
notice of the law of Cuba. We are told that, instead of reversing, the 
court can ascertain the law of Cuba for itself. It seems highly 
unlikely that a busy appellate court would do so, and unreasonable 
to expect it to do so. Even on questions of domestic law, American 
courts justifiably expect counsel to undertake at least the basic 
responsibility for research, and to present arguments and authorities. 
Moreover, the ascertainment even of domestic law is a forensic 
affair, carried on in the spirit of the adversary system: each side 
knows the contentions of the other and each would be surprised if 
the court, going outside the range of the matters argued by counsel, 
were to announce, without recourse, a decision based on its private 
researches. These difficulties, despite the image of continental 
practice to the contrary, probably account for the alternative sug- 
gestion: the appellate court may ask counsel to brief the law of 
Cuba. Let us suppose that this is done and a reasonably clear picture 
of the Cuban law is obtained. What then? The entire case was tried 
on the theory that the law of the forum governed. If it develops 
that the plaintiff's evidence falls short in some way of meeting the 
requirements of the Cuban law, presumably the judgment will be 
reversed and a new trial granted at which the plaintiff will have the 
opportunity to present additional evidence. But that is substantially 
the same result which was reached in the Crosby case itself, and 
which was denounced by the New York Judicial Council as a “gross 
miscarriage of justice.”*’ In both situations, the verdict which the 
plaintiff won is set aside and he is required to undergo the delay, 
expense, and risk of a new trial because of the defendant’s belated 
invocation of conflict-of-laws rules. The only difference is that in 
Crosby he would have been required to prove the foreign law on 
the retrial, while under the judicial notice statute, according to this 
interpretation, he would establish it less formally in the appellate 
court. If the question were raised on appeal from the denial of a 
motion for directed verdict, reversal would not mean a new trial as 
a matter of course, and the plaintiff's cause might be irrevocably lost 
unless the appellate court, in the interests of justice, should order 
a new trial.® On the other hand, if the investigation of foreign law in 

62. See N.Y. JupiciaL Counc, NinTH ANN. REP. 271, 282-83 (1943). 

63. See cases cited in Walton, 233 F.2d at 546 n.15. Similar relief was withheld 


in the Walton case because of the plaintiffs deliberate rejection at the trial of an 
opportunity to prove the Saudi Arabian law. 
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the appellate court discloses that the plaintiff has proved a cause 
of action under that law, is the judgment in his favor thereupon to 
be affirmed without an opportunity to the defendant to adjust his 
defense to the provisions of the foreign law, or is there to be a 
reopening of the proceedings for this purpose? 

Manifestly, there are involved here questions of fairness and 
efficiency in procedure that cannot properly be answered by deduc- 
tion from the concept of judicial notice. Writers and draftsmen have 
dealt glancingly with these questions by asking whether foreign law 
should be pleaded; whether the party wishing the court to take 
judicial notice of foreign law should give notice to his opponent; 
whether judicial notice should extend to alien systems of law as 
well as to the law of sister states; whether the taking of judicial 
notice should be mandatory or discretionary; and what procedural 
safeguards should surround the process of judicial notice. In such 
approaches to the problem the influence of deductions from the 
concept of judicial notice is never wholly absent, and the precise 
questions to be answered are seldom, if ever, dealt with consistently 
in a pragmatic and functional way. The method is not conducive to 
clarity. 

We have seen that, in their treatment of foreign-country law, the 
advocates of judicial notice have assumed that the extension of that 
doctrine to foreign law imposes on the court the obligation to 
ascertain the foreign law on its own motion and by its own 
researches. There is no other explanation for the omission of the 
law of foreign countries from the Uniform Act. The draftsmen of 
later statutes, extending the doctrine to foreign-country law, have 
not thought otherwise; they have welcomed that obligation with 
respect to sister-state law, and have only modified it with respect to 
foreign-country law. The early advocates, however, were unwilling 
to accept the consequences of this position even with respect to the 
sister-state law which they made the subject of judicial notice. 
Section 4 of the Uniform Act provides: 


...to enable a party to offer evidence of the law in another jurisdiction 
or to ask that judicial notice be taken thereof, reasonable notice shall be 
given to the adverse parties either in the pleadings or otherwise. 


This, of course, is avowedly directed only to the problem of pro- 
cedural fairness; but to provide that a court may ascertain foreign 
law for itself is to raise simultaneously a problem of procedural 
fairness and a problem of burdening the court, and to deal with one 
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is to deal with the other. The notice requirement makes it reasonably 
clear that the court is not expected to act on its own initiative, as 
well as that the opposing party is entitled to notice. So far as the 
court’s obligation is concerned, the point is emphasized by one of 
the cases cited by the commissioners.** This was an action in 
Missouri for injuries sustained in a grade-crossing collision in Illinois, 
Missouri having a judicial notice statute similar to the Uniform Act. 
The plaintiff relied upon, and pleaded, an order of the Illinois Com- 
merce Commission requiring the maintenance of safety gates. The 
case was twice tried on the theory that this order was controlling. 
On the second appeal the defendant, for the first time, suggested 
that the order had been superseded by a later one. Despite the 
judicial notice statute, the court refused to take the superseding 
order into account because it had not been pleaded—in other words, 
it had not been called to the attention of the court in timely fashion. 
Thus, even where the foreign law has been invoked and some of its 
provisions have been called to the attention of the court, there is no 
judicial obligation to perfect the inquiry; much less is there such an 
obligation in the absence of notice or assistance from counsel. 
There is a strange paradox here. The framers of the Uniform Act 
declined to extend it to foreign-country law because they felt that 
to do so would be to impose an undue burden on the court. At the 
same time, they must have recognized that the application of the 
doctrine even to sister-state law would, by the same reasoning, 
impose an undue burden on the court. At any rate, they recognized 
that fairness to the opponent required that the party invoking the 
foreign law give notice; and, accordingly, they inserted a provision 
which meant that there should be no such burden on the court in 
the case of sister-state law; the burden must continue to rest with 
the parties.°° Having made this provision, they might well have 


64. Corbett v. Terminal R.R. Ass’n, 336 Mo. 972, 82 S.W.2d 97 (1935). 

65. Notwithstanding the notice provision, commentators continued to assert that 
the Uniform Act had the effect of shifting the duty of ascertaining foreign law from 
counsel to the court. See Hartwig, supra note 27, at 176, 177 n.14 (1941); cf. Revlett 
v. Louisville & N.R.R., 114 Ind. App. 187, 51 N.E.2d g5 (1943). But the notice 
provision clearly relieved the judge of any duty to perceive the “materiality” of the 
foreign law under the choice-of-law rule; § 2 of the act authorized the court to call 
upon counsel for aid in obtaining information as to the foreign law; and it is unlikely 
that counsel would request judicial notice of foreign law if he were not prepared to 
suggest the tenor of that law. The commissioners were familiar with experience in 
Massachusetts regarding the dual problem of fairness to the opponent and burden on 
the court. In their note to § 4 they quoted with approval the Massachusetts rule of 
court providing that “it shall be the duty of counsel to call to the attention of the 
Court such authorities as they wish the Court to consider.” gA U.L.A. 326 (1957). 
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extended the doctrine of judicial notice to foreign-country law. They 
did not do so.®® Later, the draftsmen of section 344-a of the New 
York Civil Practice Act, moved by the annoyances of the rule 
requiring proof, resolved to extend judicial notice to foreign-country 
law in spite of the heavy burden that would be imposed on the 
court, and with little attention to the problem of procedural fairness. 
Did they take the step taken by the draftsmen of the Uniform Act to 
shield the court from that burden? In spite of the fact that the 
burden is greater where the law is that of a foreign country, in a 
foreign language, they did not. On the contrary, they expressly 
provided that “the failure of either party to plead any matter of law 
specified in this section shall not be held to preclude either the trial 
or appellate court from taking judicial notice thereof.”*’ Instead, 
they relied on the discretionary character of the statute to provide 
a way of escape where foreign languages and legal systems pose 
too great a burden.® 

When the California Law Revision Commission recommended 
the extension of judicial notice to foreign-country law, it also 
approached the question of the burden on the court in terms of 
discretionary versus mandatory provisions. After reviewing the 
judicial experience with statutes of both types, it reached the con- 
clusion—a surprising one, in view of the seeming importance of the 
discretionary provision in the New York act—that “the distinction 
which language seems to require between the Massachusetts statute 


66. It is not easy to guess the nature of the assumption underlying § 4 with respect 
to the consequences of failure to give notice. The statement that “the party invoking 
the foreign law must give reasonable notice” seems to suggest that, if he fails to do so, 
the case will be disposed of by reference to the law of the forum. So does the hypo- 
thetical illustrative case in the Commissioners’ Note. Yet the pitfalls of expression in 
the discussion of this problem are such that no very sure inference can be drawn on a 
merely literal basis. “Invoking” is an ambiguous word. The commissioners may have 
thought that a party asserting a claim founded (according to the choice-of-law rule) 
on foreign law “invokes” that law, though he is content to rely on the law of the 
forum, as much as does a party who can succeed only if he takes advantage of a 
distinctive provision of foreign law. If we wished to pursue the inquiry into intention 
to an unrealistic extreme, it might be noted that the Missouri case cited in note 64 
supra was decided on the authority of a leading case, Rositzky v. Rositzky, 329 Mo. 
662, 46 S.W.2d 591 (1932), which rather strongly suggests that the failure of the 
plaintiff to plead (or give timely notice of intention to rely on) the wrongful death 
statute of the state of injury means that a constitutive element of the cause of action 
is missing. 

67. N.Y. Crv. Prac. Act § 344-a. A spokesman for the Judicial Council explained, 
not very helpfully, that the purpose of this provision was not to remove the “general” 
requirement that foreign law be pleaded, but to permit justice despite harmless error. 
Saxe, supra note 27, at 89. 

68. N.Y. Jupicra, Councit, Nintu ANN. REP. 271, 284 (1943). 
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and the New York statute as to mandatory and permissive applica- 
tion of judicial notice does not in fact exist to any substantial 
degree.”®® This is equivalent to saying that it makes no difference 
whether the statute is mandatory or discretionary in terms; either 
way, the courts will work out a method of protecting themselves 
against an undue burden in the ascertainment of foreign law, regard- 
less of what the legislature says. We shall have occasion later to 
consider some of the cases that lead to this conclusion. Here it is 
instructive to observe that nowhere in the discussion is there any 
clear recognition of the fact that the question whether judicial notice 
should be mandatory or discretionary is a multifarious one: If we 
say that the court shall take judicial notice of foreign law, do we 
mean only that it must do so without regard to the formalities of 
evidence law? That it must do so whether or not one of the parties 
requests that it do so? That it must do so by means of its own 
resources, without assistance from counsel? That it must do so at 
any stage of the proceeding? That it must do so without regard to 
pleading or other notice? 

The California commission likewise dealt with the problem of 
notice (or pleading), thereby dealing implicitly, like the Commis- 
sioners on Uniform State Laws, with the problem of the judicial 
burden as well as explicitly with the problem of fairness in pro- 
cedure. Following the example of the Uniform Act, it recognized the 
importance of notice even where sister-state law is involved, and con- 
cluded that “when the law of a foreign country, rather than the law 
of a sister state, is involved, it is even more necessary that both court 
and counsel... give reasonable notice that such law will be relied 
upon.” Taking its cue from the Model Code of Evidence, it went 
even further in providing procedural safeguards in the interest of 
fairness.’ Strangely, however—perhaps by inadvertence abetted by 
the economy of the amendatory scheme—the notice provisions and 
the additional safeguards were restricted to foreign-country law and 
do not apply to the laws of sister states.” 

The confusion in these judicial notice statutes is bewildering. 


6g. Cat. Law Revision CoMM’N, op. cit. supra note 27, at I-19. Therefore, instead 
of choosing between mandatory and permissive language, it contented itself with the 
neutral, declaratory formulation which was in the existing statute on judicial notice: 
“Courts take judicial notice of the following. ...” Cat. Cope Cry. Proc. § 1875. 

70. Cat. Law Revision CoMmM’N, op. cit. supra note 27, at I-21. 

71. Id. at 1-8, I-21. See Mopet Cope or Evmence rule 804(1) (1942). 

72. Cau. Cope Civ. Proc. §§ 1875(3), (4), (9). 
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Before proceeding further, let me venture two observations about 
judicial notice that may help to clarify the analysis: 

First: The ascertainment of information relevant to the dis- 
position of a litigated case requires work. This is true of information 
as to law no less than of factual information. It is true of domestic 
law and of sister-state law as well as of the laws of foreign countries. 
There is no significant truth in the statement that courts “know” 
their own domestic law.” No prudent advocate assumes that they 
do. There may be, from time to time, cases in which the sole issue 
is factual and the controlling domestic law is undisputed. In such 
cases, the work necessary to ascertain the rule of decision has simply 
been done earlier, by the court and by counsel, in their studies and 
in the activities in which they acquired their experience. In any 
case in which the shadow of a doubt exists or can be generated, 
however, the court must pro hac vice inform itself, or be informed, 
as to the domestic law. In a significantly large number of cases a 
very real doubt exists. Search must be made of the precedents and 
other authoritative sources, and the skills of the advocate must be 
marshaled in the evaluation of this information and in its presenta- 
tion to the court. Not only must the court be informed; it must be 
persuaded. 

It goes without saying that responsibility in our system for the 
preliminary work of ascertaining the applicable domestic law rests 
upon counsel rather than the court. For counsel to impose this task 
on the court, or for the court to assume it, would be as unnatural as 
for the court to assume, or have imposed upon it, the task of 
gathering evidence. If I may say so without stirring a metaphysical 
argument, the search for domestic law in our system is significantly 
like the search for facts. Have the courts in the past rendered 
decisions touching this or similar questions? Has the legislature, or 
some regulatory agency, acted on the matter? If so, what is the 
history and present status of the enactment? The question whether 
an order of the Illinois Commerce Commission has been superseded 
by a subsequent order of the same agency poses the same kind of 
task for an Illinois lawyer or court that it does for a Missouri lawyer 
or court. 


73. See, e.g., Saloshin v. Houle, 85 N.H. 126, 132, 155 Atl. 47, 51 (1931); Glebe 
Sugar Ref. Co. v. Trustees of the Port and Harbours, [1921] Weekly N. 85, 86. But cf. 
Movet Cope or Evymence 65 (1942): “In our system of litigation the functions 
assigned to the judge make necessary the assumption that he knows and will apply the 
law as embodied in the pertinent public statutes and judicial decisions.” 
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Thus, ascertaining or establishing the applicable domestic law 
is an integral part of the adversary process. Accordingly, some of 
the basic procedural principles which are required to assure that 
that process is due process are required, and are in fact observed, 
in the ascertainment and establishment of the applicable domestic 
law. By a sense of fitness that is almost instinctive, by habit and 
tradition, by ethical considerations, and by positive rules of court 
the practice is shaped so that each party is enabled to know the 
contentions of the other as to the bearing of domestic law, and to 
meet them. Although the danger of surprise is theoretically mini- 
mized by the understanding that any relevant provision of domestic 
law may be invoked, there are rules limiting the time and manner 
of invoking even the prior decisions of the court in which the action 
is pending.”* The principal risk of surprise lies in the fact that no 
clear precept denies to our courts, if they are so disposed, the general 
privilege of making independent investigations into the tenor of 
domestic law and deciding accordingly. Even so, when a court, on 
its own initiative, decides a case entirely upon the basis of a question 
of domestic law that was not argued at all by counsel—as the 
Supreme Court did in Erie R.R. v. Tompkins‘°—it exposes itself to 
well-founded criticism.” 

What we have said of domestic law applies also to the laws of 
sister states and of foreign countries. The work required to ascertain 
the law of a sister state is somewhat greater, and the task of 
ascertaining the law of a foreign country, in a foreign language, 
greater still. But in each case the court must inform itself, or be 
informed; and it must be persuaded. In each case, also, our institu- 
tions have something to say about how the burden of the required 
work is to be allocated as between counsel and court, and about the 
decencies of procedure. 

All this seems painfully obvious. Yet much of the confusion in 
the judicial notice statutes can be accounted for only on the assump- 
tion that the obvious has been neglected. How else can we explain 
the fact that the Commissioners on Uniform State Laws refrained 
from extending judicial notice to foreign-country law (as distin- 
guished from sister-state law) on the apparent ground that to do so 


74. See, e.g., ReviseED RULE OF THE SUPREME CourRT OF THE UNITED STATES 
41(5); STERN & GressMAN, SUPREME Court PRACTICE 294-95 (2d ed. 1954). 

75.304 U. S. 64 (1938). 

76. See Kurland, supra note 31, at 188-89 & n.10. 
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would impose an undue responsibility on the court?’’ How else 
explain the New York Judicial Council’s plan whereby the highest 
appellate court, in a case like Crosby, would ascertain the foreign- 
country law for itself and decide accordingly; or the same Council’s 
discretionary provision designed to allow the court to escape that 
responsibility when it encountered difficulty with a foreign lan- 
guage? 

Judicial notice is a convenient rhetorical device for rationalizing— 
as we seem to have a compulsion to rationalize—the phenomenon of 
a court’s taking account of matters not formally introduced in 
evidence. It cannot perform magic, and it can easily get out of hand. 
Judicial notice cannot dispense with the necessity of work to find 
the rule of decision. It is unrealistic and probably unwise to expect 
judicial notice to change the relative roles of court and counsel by 
shifting the burden of that work to the court. It is positively 
dangerous to entertain the notion that judicial notice can dispense 
with the procedures that safeguard the fairness of the adversary 
process.”® 

Second: Judicial notice, I submit, is a device which can be 
understood only if it is regarded functionally, i.e., in terms of the 
precise consequences of the court’s decision to employ the concept, 
or not to employ it, in a specific situation. Treatments of the subject 
commonly give us either a collection of isolated instances in which 
courts have decided whether to take account, without proof, of 
various bits of information ranging from the banal to the bizarre and 
the abstruse; or they generalize about the criteria, in terms of the 
character of the information in question, that determine when 
judicial notice is appropriate.” All this tells us little of how the 
doctrine is used in practice. We learn, essentially, that there are 
some types of information with respect to which judicial notice is 
never appropriate. We may well suspect, however, that within 
the remaining categories courts do not always exercise the preroga- 
tive. The consequences of doing so, or of not doing so, are too 
diverse. The laws of the states of the Union constitute a reasonably 


77. Similarly, the Model Code of Evidence did not extend judicial notice to 
foreign-country law. Cf. note 73 supra. 

78. See Arams v. Arams, 182 Misc. 328, 45 N.Y.S.2d 251 (Sup. Ct. 1943); Busch, 
supra note 27; Sommerich & Busch, supra note 27; Stern, supra note 27. 

79. See, e.g., UNIFORM RULE oF EymENcE g. There has been no systematic 
functional analysis of judicial notice, though such an approach has been approximated 
in McCormick, supra note 20, at 298, and Comment, 42 Micu. L. Rev. 509 (1943). 
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homogeneous category. They have generally been declared by 
statute to be information of a character susceptible of judicial 
notice. Yet courts do not always take judicial notice of the laws of 
sister states, nor should they do so. 

Suppose, first, a pretrial conference in state F. Counsel for the 
plaintiff speaks: “If your Honor please, this is an action for wrongful 
death resulting from an automobile collision in state X. We are, of 
course, aware of the rule that the substantive law of the place of 
injury is controlling, and we have prepared a memorandum setting 
forth the wrongful-death statute of state X, together with decisions 
of the courts of state X construing the statute. We ask that the court 
take judicial notice of the relevant law of state X.” Assuming that 
the court subscribes to the theory that the foreign law is a con- 
stitutive element of the cause of action,*® then if the court refuses to 
take judicial notice of the foreign law the consequence is that the 
plaintiff must be prepared to establish it by formal proof.*’ This will 
needlessly increase the trouble and expense to which the plaintiff 
must go to establish the foreign law, but it is by no means fatal to 
his claim. If, instead, the court decides that it will judicially notice 
the law of state X, the plaintiff is saved that additional trouble and 
expense. He is not, however, relieved of the necessity of persuading 
the court that his contentions as to the tenor of the foreign law 
are sound. 

Suppose, secondly, that the same action goes to trial and is con- 
ducted by the plaintiff as if it were a purely domestic case. The 
plaintiff makes no reference to the law of state X. He apparently 
assumes that the law of state F governs, and he succeeds in making 
a prima facie case under that law. At the close of the plaintiff's 
case, the defendant asserts for the first time the relevance of foreign 
law and moves for a directed verdict or for dismissal on the ground 
that an essential element of the cause of action has not been made to 
appear. If the court refuses to take judicial notice, the consequences 
to the plaintiff will depend upon other rules of trial practice. Thus, 
if the plaintiff is not permitted to reopen his case and introduce 
evidence of the foreign law, the refusal is fatal to his cause of 

80. This assumption will be continued throughout the discussion immediately 
following. We shall also assume that the consequence of the plaintiff's failure to get 
the foreign law before the court in some manner will not be mitigated by any 
presumption as to the tenor of the foreign law. 


81. For present purposes we may leave aside other possible consequences, such as 
the submission of the issue to the jury or the unappealability of the determination. 
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action.’ If he is permitted to reopen his case for this purpose, the 
refusal will not be fatal—provided he is also permitted to introduce 
additional factual evidence, if necessary, to show fulfillment of 
the requirements of the foreign statute. If the court does take 
judicial notice, the consequence will depend both upon the tenor 
of the foreign law and upon other rules of practice. Thus, if the 
foreign statute is identical with that of the forum, the plaintiff's case 
will be saved. If the foreign statute is different and requires a 
showing of facts not shown in the plaintiff's evidence, noticing the 
foreign statute will be fatal, unless the plaintiff is permitted to 
reopen in order to introduce additional evidence. 

Suppose, finally, that the entire case is tried as if it were a 
domestic one, neither party referring at the trial to the foreign law. 
At appropriate times the defendant moves for a directed verdict 
on the general ground that the evidence is insufficient to establish 
a right to recover, but the motions are denied and the plaintiff 
obtains verdict and judgment. On appeal, defendant asserts for the 
first time the relevance of foreign law and contends that there 
should be a reversal since that law was not made to appear. 
Assuming that the court will entertain such a suggestion at this 
stage,” its refusal to take judicial notice of the foreign law will be 


82. Whether his claim is irrevocably lost depends upon whether the judgment is 
regarded as one on the merits and whether a new action can be commenced before 
the period of limitations expires. See note 150 infra. 

83. Such a practice is contemplated by the proposed UNtrorm RuLE OF EvIDENCE 
12. See note go infra. On one occasion the Massachusetts court construed its judicial 
notice statute as permitting this practice, reaching a highly dubious result, Walker v. 
Lloyd, 295 Mass. 507, 4 N.E.2d 306 (1936); but both before and after this decision, 
the court condemned the practice. In Lennon v. Cohen, 264 Mass. 414, 421-22, 163 
N.E. 63, 67 (1928), the court said, by way of dictum: “An important question of 
foreign law, even under said c. 168, cannot be raised as of right at the argument in 
this court for the first time: and this court cannot thus be required to make a decision 
about it by taking judicial notice of it....In any event, there can be no review by 
this court unless a ruling of law is made by the trial court, to which exception is 
taken, or unless by some other recognized method enough is put upon the record so 
that the foreign law rightly can be considered by this court.” And in Donahue vy. 
Dal, Inc., 314 Mass. 460, 463, 50 N.E. 2d 207, 209 (1943), the court said: “The 
case was tried without any reference whatever to the law of New York as far as the 
record discloses.... But now for the first time, for all that appears, the defendant 
contends that the contract, having been made in New York, is governed by its law 
and it cites cases as to that law....In the circumstances we do not consider them. 
The defendant is seeking here to raise an issue for the first time. It is too late. It 
would be a manifest injustice to allow it to do so.” See Note, 32 Mass. L.Q. May 
1947, p. 20: “[The judicial notice statute] was not intended to relieve counsel of their 
obligation to assist the courts—still less, was it intended to provide a trap.” Comment, 
42 Micu. L. Rey. 509 (1943), though recognizing that “the weight of judicial 
authority would seem committed to the view that the statutory or common-law rule 
must be properly brought to the attention of the trial court if counsel desires notice 
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quite serious in its consequences for the plaintiff. Conceivably, the 
judgment below might be reversed with directions to grant the 
motion for directed verdict, in which case the plaintiff would be 
out of court. At best there would be a reversal with directions to 
grant a new trial,** the plaintiff being permitted to introduce 
evidence of the foreign law and such additional factual evidence as 
might be necessary to meet the requirements of the foreign statute. 
If the court does take judicial notice and the foreign law is identical 
with that of the forum, the defendant might as well have spared 
himself the trouble of making the point; the judgment will be 
affirmed. But if the foreign law is different and the evidence in the 
record fails to make a case under the foreign law, the consequence 
will be reversal—meaning that the plaintiff is either out of court or 
must undertake a new trial.*® 

In the first case, taking judicial notice has the salutary (but 
relatively minor) effect of saving needless trouble and expense. In 
the third case, taking judicial notice may very well have the effect 
of forcing the successful plaintiff to a new trial for no better reason 
than that the defendant belatedly made a point that he should have 
been required to make in the beginning. The justification for judicial 


by the appellate court,” id. at 517-18, nevertheless argues that “there would seem to 
be little reason for an appellate court’s refusal to use all available legal materials 
in repairing and correcting the judgment of the trial court.” 

84. See note 63 supra. 

85. This has been a sampling, not an exhaustive enumeration, of the situations in 
which the demand for judicial notice of foreign law may arise. Suppose that the case 
is tried on the tacit assumption that domestic law governs, and the plaintiff fails to 
establish a claim under that law. Should he be saved by a belated invocation of 
foreign law, and, if so, under what procedural conditions? 

Imagination is no match for the cases themselves in providing variations. In 
Petersen v. Chicago Great W. Ry., 138 F.2d 304 (8th Cir. 1943), the action, in 
Nebraska, was tried throughout on the assumption that the law of Iowa, the place 
of injury, was controlling, although that law was neither pleaded nor proved. Iowa 
law required a showing of negligence; Nebraska law did not. At the last minute, 
when the case was ready for argument, the plaintiff asked the court to charge that, 
since the foreign law had not been pleaded and proved, it must be presumed to be the 
same as the law of the forum. The request was refused. On appeal from an adverse 
verdict and judgment, the plaintiff contended that the refusal was a violation of the 
rule that a court may not take judicial notice of foreign law. The judgment was 
affirmed, the court of appeals holding that the plaintiff was estopped to complain of 
the determination of the case in accordance with the foreign law. See also Annot., 
149 A.L.R. 759 (1944). Of course, a judicial notice statute is not necessary in order 
to deal properly with such situations, as the Petersen case demonstrates. Indeed, the 
problem may still arise under judicial notice statutes which require that a finding as 
to the foreign law be made a part of the record. Cf. UNtrornM Rute or EvipENce 11. 

The presence of a foreign factor may not be discovered until after the issues have 
been framed. See Hammond Motor Co. v. Warren, 113 Kan. 44, 45, 213 Pac. 810, 
811 (1923). 
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notice is not the same in the two cases, in spite of the fact that the 
character of the information noticed is identical. Yet an unqualified 
provision for judicial notice of foreign law calls for the invocation 
of that doctrine irrespective of the procedural consequences. 

A provision that a party who wishes the court to take judicial 
notice of foreign law shall give reasonable notice to his adversary 
serves, as we have seen, the purpose of avoiding surprise and other 
procedural injustices and also places responsibility for invoking 
foreign law upon the parties as distinguished from the court. Yet 
section 4 of the Uniform Act, providing for such notice, has been 
criticized as an “Achilles” heel,” derogating from the mandatory 
character of the act.** It is said that such a requirement “preserves 
a link with the past,” i.e., with the old requirement that foreign law 
be pleaded.* So it does. But the requirement of pleading is not to 
be dismissed merely because it was a part of the old scheme of 
things, or because, as a matter of formal logic, matters judicially 
noticed need not be pleaded. The question to be asked is what 
purposes were served by the requirement. 

To the extent that the requirement was not observed and the 
omission was not curable by amendment, its effect was determined 
by the court’s basic philosophy of conflict of laws. In courts commit- 
ted to the vested-rights theory of the Crosby case, the pleading that 
set forth a cause of action or a defense governed by foreign law 
would fail if the foreign law was not alleged and if no presumption 
as to the foreign law was available. On the other hand, in courts ad- 
hering to the older (or English) view, the consequence of failure to 
invoke foreign law in the approved manner was simply that the 
claim or defense would be tested by the law of the forum. 

To the extent that the requirement was observed, it operated to: 
(a) place upon the parties responsibility for invoking foreign law; 
(b) give the adversary timely notice of the contention that foreign 
law governs, enabling him to meet that contention; (c) give the 
adversary timely notice of the contention as to the tenor of the 
foreign law, enabling him to meet that contention; and (d) give the 
adversary adequate opportunity to prepare his case to meet the 
requirements of foreign law if it should be held controlling. In short, 
the pleading requirement meant that, subject to the curative 
possibilities of amendment, foreign law must be invoked, if at all, at 

86. Harper, TAINTOR, CARNAHAN & Brown, Cases ON CoNFLICT OF LAWS 114-17 


(1950). 
87. Id. at 116. 
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such a time and in such a way that it could be taken into account 
in the formulation of the issues for trial.** On the whole, the require- 
ment seems to have served a useful purpose. The issues for trial 
cannot be formulated without reference to the rule of decision. 
Perhaps the requirement was unnecessarily formal; certainly, the 
informality of the pretrial conference could be substituted for the 
formality of pleading. But enthusiasts for judicial notice, and 
especially those who regret the persistence of the requirement of 
pleading or its equivalent, should specify just which functions or 
aspects of such a requirement they wish to abrogate.*? 

With these observations in mind, let us consider the provisions 
for judicial notice of foreign law found in the proposed Uniform 
Rules of Evidence.*® These were formulated so recently that the 
draftsmen had the benefit of nearly all the experience accumulated 
under similar statutory provisions. They are based upon the 
American Law Institute’s Model Code of Evidence® and carry the 
stamp of approval of the American Bar Association.*? They may 
therefore be regarded as probably the most sophisticated and best 
informed provisions for judicial notice yet drafted. 

The first provision, found in rule 9(1), is that “judicial notice 
shall be taken without request by a party, of the common law, con- 
stitutions and public statutes in force in every state .. . of the United 
States....” (Emphasis added.) Paragraph (2) of rule g provides 
that “judicial notice may be taken without request by a party, of ... 
the laws of foreign countries. .. .” (Emphasis added.) Paragraph (3) 
provides: 


88. One aspect of the requirement of pleading and proof was the possibility that 
the evidence might fail to sustain the allegations as to foreign law. That situation 
should be avoided in a modem, less formal system, especially since a court should 
ordinarily not hold that foreign law is controlling until it has determined the tenor 
of that law. Even so, a comparable situation could arise where a party elects to stake 
his claim or defense on the foreign law, and the applicability of that law is not 
contested. If, having done this, the party fails to satisfy the court as to the provisions 
of the foreign law, I do not suggest that he should be saved by application of the 
law of the forum, though he may have made out a claim or defense thereunder. 

89. The authors of the “Achilles’ heel” stricture in the end moderated their 
criticism: “It does not seem unreasonable to require a party to a suit with foreign 
elements to indicate to his adversary approximately where in the territorial-legal chain 
he will strike, so long as this desire to avoid surprise does not develop into a con- 
spicuous loophole in a statute which is essentially simple, has been widely enacted as 
the result of a long-felt need, and promises to be effective.” Harper, TAINTOR, 
CaRNAHAN & Brown, op. cit. supra note 86, at 117. It seems to me nevertheless that 
the emphasis is inverted. 

go. UNrrorM RULES OF EVIDENCE 9-12. 

91. UNtFoRM RULEs OF EVIDENCE at 3. 

92. 78 A.B.A. REP. 134 (1953). 
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Judicial notice shall be taken of... [the laws of foreign countries] if a 
party requests it and (a) furnishes the judge sufficient information to 
enable him properly to comply with the request and (b) has given each 
adverse party such notice as the judge may require to enable the adverse 
party to prepare to meet the request. (Emphasis added). 


Later sections must be consulted before we can judge the precise 
effect of rule g. At this point we may note, however, that sister-state 
law and foreign-country law are treated differently, and we may 
wonder why, since our discussion has not disclosed a valid reason 
for differential treatment.*® The difference is by no means as radical 
as that in the Uniform Judicial Notice of Foreign Law Act, which 
did not provide at all for judicial notice of foreign-country law.” It 
is only that judicial notice of sister-state law is mandatory, while 
notice of foreign-country law is discretionary in the absence of 
request by a party; and notice of foreign-country law becomes 
mandatory when a party makes the request, furnishes adequate 
information, and gives the adversary notice. 

If rule 9(1) means what it says, it places an extraordinary 
responsibility upon the court—and sets extraordinary traps for the 
litigants. The court is to act upon its own initiative. Without request 
by a party, the court is to be alert to the significance of foreign 
factors, quick in its characterization of the problem, and ready with 
the appropriate rule for choice of law. Thereafter, it is to ascertain 
the applicable law of the sister state, presumably through its own 
research. The rule contains no limitation as to the stage of the 
proceeding at which such action by the court is required. 

Do subsequent rules modify this responsibility and its apparent 
departure from the ordinary procedures of the adversary system? 
Rule 10(1) provides that “the judge shall afford each party reason- 
able opportunity to present to him information relevant to the 
propriety of taking judicial notice of a matter or to the tenor of the 
matter to be noticed.” This is some help. At least the parties are 
not to be confronted with a fait accompli in the determination of 


93. See note 77 supra. It is interesting that rule g groups sister-state law witb 
“such specific facts and propositions of generalized knowledge as are so universally 
known that they cannot reasonably be the subject of dispute,” while grouping foreign- 
country law with “specific facts and propositions of generalized knowledge which are 
capable of immediate and accurate determination by resort to easily accessible sources 
of indisputable accuracy.” 

94. Neither did Mopet Cope or Evywence rules 801-06 (1942), although the com- 
missioners state that the “principal difference” between the Uniform, Rules and the 
Model Code is that by the Uniform Rules judicial notice of the public law of sister 
states is made “mandatory.” UNtrorM RULE OF EVIDENCE 9, comment. 
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the tenor of the foreign law; they will be given a chance to litigate 
that question. Thus the elementary necessity for notice is to some 
extent observed. Adequate notice in this context requires, however, 
not merely an opportunity to argue about the tenor of the foreign 
law, but also an opportunity to present a case which meets the 
requirements of the foreign law, if that is to furnish the rule of 
decision. Rule 10(1) apparently affords no help on this score. The 
opportunity to present information relevant to the propriety of 
taking judicial notice apparently relates to the propriety of clas- 
sifying the matter to be noticed within the categories enumerated 
in rule 9; but there can be little doubt that the law of a sister 
state is the law of a sister state. The parties could, of course, argue 
about the appropriateness of the choice-of-law rule invoked by 
the court; but if that is clear, the “propriety” of taking judicial notice 
of sister-state law would appear to be a foregone conclusion. So far, 
nothing prevents the judge from announcing at any stage of the 
proceeding his intention to take notice of the law of a sister state 
as the rule of decision. 

Rule 10(1) may also tend to mitigate the burden apparently 
cast upon the court by rule 9(1). If the judge announces to the 
parties his intention to notice the law of a sister state and invites 
them to submit information as to its tenor, it may be assumed that 
they will ordinarily do so. He is not confined to the information 
provided by their assistance, however; rule 10(2) states that he “may 
consult and use any source of pertinent information, whether or 
not furnished by a party.” Indeed, rule 10(3) provides: “If the 


95. Though this provision is basically sound, it involves a substantial problem of 
fairness. A virtue of the old system of proving foreign law was that each party knew 
the sources which were relied upon to establish its tenor, so that the adversary process 
could function fully in its determination. Rule 10(1) of the Uniform Rules omits the 
provision of rule 804(1) of the Model Code which requires the judge to “inform the 
parties of the tenor of any matter to be judicially noticed by him.” This provision may 
have been thought redundant; but it was clearly not so if it meant that the judge 
should also indicate to the parties his sources of information. The California statute, 
Cat. Cope Civ. Proc. § 1875(9), is specific in providing a partial safeguard: “[In 
taking judicial notice of foreign-country law] the court may also resort to the advice 
of persons learned in the subject matter, which advice, if not received in open court, 
shall be in writing and made a part of the record in the action or proceeding.” 
Draftsmen of judicial notice statutes would do well to heed the admonition of Judge 
Wyzanski: “[A] judge, before deriving any conclusions from any such extra-judicial 
document or information, should lay it before the parties for their criticism. ... 
[B]efore a judge acts upon a consideration of any kind, he ought to give the parties 
a chance to meet it. This opportunity is owed as a matter of fairness and also to 
prevent egregious error.” A TriaL Jupce’s FREEDOM AND RESPONSIBILITY 18-19 
(1952). See also Arams v. Arams, 182 Misc. 328, 330-31, 45 N.Y.S.2d 251, 253 (Sup. 
Ct. 1943); Sommerich & Busch, supra note 27, at 156-59. 
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information possessed by or readily available to the judge, whether 
or not furnished by the parties, fails to convince him that a matter 
falls clearly within Rule 9, or if it is insufficient to enable him to 
notice the matter judicially, he shall decline to take judicial notice 
thereof.” If this means what it says, the “mandatory” provision of 
rule 9(1) would appear to be rendered nugatory. The principal 
difference in treatment between sister-state law and foreign-country 
law in the Uniform Rules is that judicial notice of foreign-country 
law is discretionary unless the interested party gives the judge 
sufficient information to enable him to determine what the foreign 
law is. If rule 10(3) applies to sister-state law, this difference dis- 
appears; judicial notice is “discretionary” in either case. The 
destruction of the distinction so carefully made in rule 9 may con- 
stitute an argument against construing rule 10 as applying to the 
matters covered in rule 9(1); perhaps it should be construed as 
applying only to those covered in rule 9(2). It is not by its terms so 
limited, however. Reading it as it stands would lead to the result 
that there is no substantial difference, for purposes of judicial 
notice, between sister-state law and foreign-country law; and, since 
there still appears to be no valid reason for a difference, this is 
perhaps as it should be. 

Thus, the proposed rules do not impose an unreasonable burden 
on the court. It need never act unless the parties are willing to give 
assistance. And the parties are protected against surprise in the sense 
that the rules provide for adequate opportunity to be heard on the 
question of the applicability and tenor of the foreign law. There 
remains the very serious difficulty that so far there has appeared no 
provision limiting the time at which the foreign law may be invoked, 
whether by the court on its own initiative or on the request of a 
party, so that there remains the danger of surprise in the sense 
that a party may be confronted in most untimely fashion by a 
change in the fundamental assumptions underlying the presentation 
of his case. 

Subsequent provisions of the rules do not obviate this difficulty. 
On the contrary, they confirm and aggravate it. Rule 12(1) provides 
that “the failure or refusal of the judge to take judicial notice of a 
matter...shall not preclude the judge from taking judicial notice 
of the matter in subsequent proceedings in the action.” Presumably 
this includes the case in which the judge has refused to take judicial 
notice under rule 10(3), where the interested party has failed to 
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furnish adequate information as to the foreign law; but it is bad 
enough without that feature. This clearly means that the court 
may take judicial notice of the foreign law on a motion for new 
trial, although no mention has been made of the conflict-of-laws 
problem at the trial itself. In some situations, at least—as, for 
example, in the hypothetical action for wrongful death discussed 
above, and in the Crosby case**—this is so palpably unjust as to 
require no comment. But even worse is in store. According to rule 
12(3), ‘the reviewing court in its discretion may take judicial notice 
of any matter specified in Rule 9 whether or not judicially noticed by 
the judge.” This means that the foreign law may be invoked for the 
first time on appeal, even by the court on its own motion, nothwith- 
standing the fact that the conflict-of-laws aspects of the case have 
been totally ignored by both parties at the trial. In short, the foreign 
law may be invoked at any stage of the proceeding. 

Nowhere do the rules and their accompanying comments state 
what the procedural consequence is to be when the foreign law 
referred to by the choice-of-law rule is not made to appear by 
judicial notice or otherwise. It is difficult to imagine, however, why 
one would provide for mandatory judicial notice without request by 
a party if he were not assuming, as did Mr. Justice Holmes, that the 
rule of decision can be furnished only by the foreign law. Under 
the polar alternative, the law of the forum is applicable unless and 
until a party wishing the advantage of some distinctive provision of 
the foreign law invokes that law in some appropriate fashion. If 
that is the underlying philosophy, there is no need whatever to 
charge the court with responsibility to notice foreign law on its 
own motion. 

The rules, then, apparently proceed on the basis of the same 
vested-rights theory that dictated the result in the Crosby and 
Walton cases. Against that background, the provisions which permit 
a party, or even the court on its own motion, to suggest the 
“materiality” of the foreign law at any stage of the litigation are 
most unfortunate and will certainly lead to injustice unless the 
courts find ways to avoid them (as the courts are quite likely to 
do).°* There may be some situations in which the ends of justice 
will be served by permitting the court at a late stage of the 
proceedings to supply an inadvertent omission by noticing foreign 


96. See note 62 supra and accompanying text. 
97- See notes 78, 83 supra. 
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law. For example, when the plaintiff has deliberately staked his 
claim on the foreign law, but has failed to furnish the court with 
information regarding some detail of that law necessary to complete 
the logical chain, there seems no harm in allowing the court to fill 
the gap, even on appeal.** There are ways of dealing with such 
problems without investing foreign law with the quality of informa- 
tion which is presumed to be so well known or accessible that it 
may fairly be invoked at any time. The far more significant body 
of cases consists of those in which the case is tried on the assump- 
tion that local law governs. In those cases, to allow the materiality 
of the foreign law to be suggested, or its content to be noticed, at 
a late stage of the proceedings will work injustice more often than 
not. 

Finally, let it be noted that the doctrine of judicial notice would 
provide no real relief from the injustice of the result in cases like 
Walton. True, if the proposed Uniform Rules had been in effect, the 
court of appeals would have been authorized, in its discretion, with- 
out request by a party, to ascertain the law of Saudi Arabia for 
itself, consulting “any source of pertinent information.” It is 
inconceivable that it would have done this. True, if the rules had 
been in effect the plaintiff would have been permitted to present 
informally to the court sufficient information to enable it to ascertain 
the tenor of that law. It seems unlikely that this opportunity would 
have been of much practical value. As we have observed, the 
plaintiff was not taken by surprise by the suggestion that Saudi 
Arabian law governed. The case had been pending for some six years 
before it was brought to trial.” The record is replete with intima- 
tions that an attempt to ascertain Saudi Arabian law would be 
frustrating, to say the least.’ In the course of preparing this study 


98. See Hopkins v. Amtorg Trading Corp., 265 App. Div. 278, 38 N.Y.S.2d 788 
(1st Dep’t 1942), which may present such a situation, though I would prefer to deal 
with that case in terms of the analysis suggested in notes 138-70 infra and accompany- 
ing text. 

eae of Peart, 277 App. Div. 61, 97 N.Y.S.2d 879 (1st Dep’t 1950), is not in 
point here. The case is one in which, in the absence of a showing of the foreign 
(Maryland) law, the court simply applied the law of the forum. What is even more 
important, the case was not one in which the foreign law was referred to as the 
source of the rule of decision. Cf. Matter of Masocco v. Schaaf, 234 App. Div. 181, 
254 N.Y. Supp. 439 (3d Dep’t 1931); Sommerich & Busch, supra note 27, at 159; 
note 166 infra and accompanying text. 

gg. Brief for Appellant, app. p. 17. 

100. The court intimated that the measure of damages might be different under 
Saudi Arabian law. Id. at 13. The defendant rather strongly intimated that Saudi 
Arabia might not recognize the doctrine of respondeat superior. Id. at 17, 24-25. 
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I have made some effort to determine what the Saudi Arabian law 
might have to say on the subject. These efforts have had little 
success. One learns that the law of Saudi Arabia is the pure Islamic 
law of the Hanbali school, almost untouched by Western influences, 
but supplemented to some extent by royal decrees. Islamic law is 
integrally related to the Islamic religion.**' While there is a modern 
code of traffic regulations,’’ one is left with the distinct impression 
that counsel for the plaintiff probably concluded that any adequate 
investigation of the relevant Saudi Arabian law would be very 
expensive in relation to the probable verdict, and that in the end 
such an investigation would be unlikely to disclose any settled pro- 
visions clearly applicable to injuries inflicted upon foreigners by 
motor vehicles operated by corporate employees. The burden 
placed upon the plaintiff was one that he could hardly be expected 
to bear, even with the aid of judicial notice. One cannot com- 
fortably accede to Judge Frank’s intimation that the burden of 
establishing foreign law should be placed on the party who happens 
to be in the best position to obtain the information;’* that would 
seem to be a criterion too elusive and variable from case to case. It 
does seem unfair, however, to require the plaintiff in effect to 
establish the general theory of Saudi Arabian law with respect to 
personal injuries negligently inflicted by servants, when the defend- 
ant might with relative ease have established any specific feature 


101. See Anderson, Law as a Social Force in Islamic Culture and History, in 
BULLETIN OF THE SCHOOL OF ORIENTAL AND AFRICAN STUDIES 13, 15 (1957). See 
also FyzEE, OUTLINES OF MUHAMMADAN Law (2d ed. 1955); ScHacHT, ORIGINS OF 
MUHAMMADAN JURISPRUDENCE (1950); Hebachy, Islam: Factors of Stability and 
Change, 54 Cotum. L. Rev. 710 (1954); Hart, Application of Hanbalite and Decree 
Law to Foreigners in Saudi Arabia, 22 Gro. Wasu. L. Rev. 165 (1953). 

Of special interest is the possibility that if the Walton case had been brought 
before a Muslim gadi, he might have refused to assume jurisdiction over two non- 
believers, or would have attempted to apply the national law of the litigants. 1 
Kuappuri & Lirpesny, LAw IN THE Mmpp_e East 388 (1955). 

In an address entitled “Doctrines Peculiar to Islamic Law,” delivered March 18, 
1958, at a meeting of the American Foreign Law Association, Professor Joseph H. 
Schacht indicated (1) that the measure of damages under Saudi Arabian law would 
be highly restrictive, as compared with the common-law measure; and (2) that, 
without recourse to anything resembling the common-law doctrine of respondeat 
superior, Saudi Arabian law would fix responsibility upon the corporate employer for 
injuries accidentally inflicted by the employee, by analogy to an established practice 
of fixing such responsibility upon the members of the culprit’s tribe. 

102. Saudi Arabia Director of Public Security, Revised Automobile Regulations, 
approved by Royal Decree No. 13125 (November 19, 1942), in Brief for Respondent 
in Opposition to the Petition for Writ of Certiorari p. 10, Walton v. Arabian Am. Oil 
Co., 352 U.S. 872 (1956). 

103. 233 F.2d at 545. 
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of that law which might have precluded recovery—such as non- 
recognition of the doctrine of respondeat superior. 

Judicial notice, then, turns out to be something less than an 
ideal solution of our problem. The conviction grows that we would 
have been better off if that concept had not been employed at all. 
The inquiry into the tenor of foreign law could have been freed from 
the exclusionary rules of evidence, the responsibility for the deter- 
mination could have been transferred from the jury to the judge, 
and the determination could have been made reviewable on appeal, 
all without any resort to the concept of judicial notice. So could any 
other purpose we might wish to accomplish. The employment of 
the concept has led to undesirable collateral consequences and has 
tended to create a deceptive illusion of freedom from the inescap- 
able fact that a great deal of effort may be required in order to 
ascertain the foreign law. A satisfactory way out of the difficulty 
can be found only if we address ourselves directly to the underlying 
question of conflict of laws, the answer to which tends to be taken 
for granted by those who draft judicial notice statutes. 


vi. ALTERNATIVE DISPOSITIONS: THE LAW OF THE FORUM 


There was a time when a court’s application of foreign law was 
a phenomenon so remarkable that its explanation constituted the 
central problem of conflict-of-laws theory. The theoretical explana- 
tion that became dominant in the twentieth century—the vested- 
rights theory of Beale, Holmes, and the Restatement'**—has exerted 
a powerful influence. Nowhere is the power of that influence more 
graphically illustrated than in Holmes’s decision in the Crosby 
case.’ This theory underlies most of the modern efforts to find a 
just solution to the procedural difficulties relating to foreign law— 
efforts to devise saving presumptions, or to interpose the doctrine 
of judicial notice, where otherwise the theory would dictate the 
collapse of a claim or defense as the consequence of a party’s 
failure to establish the foreign law on which it depends. According 
to this theory, a choice-of-law rule, as we have said before, is a 
categorical imperative; it commands the court to apply the law of a 
designated foreign state, and no other. If the foreign law is not made 
to appear, by proof or by judicial notice, and if some not-very- 

104. See Cavers, The Two “Local Law” Theories, 63 Harv. L. Rev. 822 (1950); 
Cheatham, American Theories of Conflict of Laws: Their Role and Utility, 58 Harv. 


L. Rev. 361 (1945). 
105. See text at note 3 supra. 
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reasonable facsimile cannot be substituted by way of presumption, 
the claim or defense must fail. The foreign law becomes “material” 
as soon as it is disclosed that there is a foreign factor in the case—a 
factor mentioned in some appropriate choice-of-law rule referring 
to the law of a foreign state as controlling. 

Very different was the attitude toward foreign law and choice-of- 
law rules that prevailed earlier in this country. More than a century 
ago, the New York Court of Appeals expressed it as follows: 

... the laws of the country to whose courts a party appeals for redress, 


furnish, in all cases, prima facie, the rule of decision; and if either party 


wishes the benefit of a different rule or law... he must aver and prove 
it.106 


This was the “polar alternative” available to the court in the Walton 
case. This was the basis on which the lower federal courts had dis- 
posed. of the problem in Crosby.’ This is also the rule in England 
even today.'** As we have noted, it has the virtue of adaptation to the 
habits and inclinations of judges and lawyers, and is far less likely 
to lead to surprise, hardship, and injustice than the contrary rule. 
In those cases in which a party has in truth acted in reliance upon 
some provision of foreign law—and these are the cases in which the 
strongest argument for application of foreign law can be made—it 
is surely no hardship to require him to invoke it and inform the court 
of its tenor.’ It is obvious that this rule would liberate us from the 
sophistries''® of the various presumptions as to the content of the 
foreign law. We are now in position to state, in addition, that it 
would free us from all the perplexities that beset the effort to deal 


106. Monroe v. Douglas, 5 N.Y. 447, 452 (1851). Although it sets forth the 
classic formulation of the rule, the case is not a square authority because Scottish law 
was in fact considered by the court. 

107. Cuba R.R. v. Crosby, 170 Fed. 369, 370 (3d Cir. 1909). The court added: 
“As we regard [the authorities] ...they are all one way, without a variant note, 
the contrary rule, which we are asked to lay down, whatever be said of its logic, 
having nothing by way of authority on which to stand.” Id. at 379. 

108. See note 17 supra. 

109. It may be added that a court is in a better position to do justice with insight 
when it is applying its own law. “Every time judges are called upon to apply the 
law of a foreign jurisdiction are they not inclined to give undue weight to the 
recorded landmarks and to underestimate the mobile qualities and thrusts of principle 
we discern in our domestic law?’ Wyzanski, A TriaL JupGE’s FREEDOM AND 
RESPONSIBILITY 23 (1952). This is an argument to be used with caution, however. It 
has validity only where there is reason to regard the “mobile qualities and thrusts of 
principle” of domestic law as appropriate to the case in hand. A thesis of this study is 
that the number of cases in which the law of the forum is appropriate is far greater 
than present conflict-of-laws doctrine allows. Nevertheless, not all cases are in this 
category. 

110. See Kales, supra note 18; Nussbaum, supra note 44, at 1035. 
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with the problem of foreign law, under the opposite rule, by means 
of judicial notice. If this rule were accepted, we could still free the 
inquiry into foreign law from the formal requirement of pleading 
and the formalities and exclusionary rules of the law of evidence, 
and we could still transfer responsibility for the determination from 
the jury to the court, and make it reviewable. It would be clear, how- 
ever, that the party wishing to rely on the foreign law must invoke 
it, and the consequence of his failure to do so would be the applica- 
tion of domestic law. It would be clear that he would be required 
to invoke it in such manner and at such time as to give the opposing 
party not only an opportunity to be heard as to its applicability and 
tenor, but an opportunity to prepare his case to meet the require- 
ments of the foreign law if it is applicable. The invocation would 
have to be timely; the ground rules for the litigation would be 
settled at the outset. There would be no question of the foreign law 
hanging nimbus-like over the litigation, all-powerful in spite of 
ignorant neglect, ready to take over the moment anyone happens to 
notice it. It would be clear that there is no question of transferring 
from counsel to court the responsibility for ascertaining foreign law: 
the job of persuasion must be done by the party invoking that law. 
Moreover, it would be clear that for the purposes under discussion 
there is no difference between the law of a sister state and that 
of a foreign country, no matter how exotic. 

Of special importance is the fact that this rule would enable any 
court, before holding foreign law controlling, to know the content 
or tenor of that law. The most shocking aspect of the Walton 
decision is the holding that Saudi Arabian law displaced the law 
of the forum although the court presumably had no idea what 
the relevant provisions of that law—if any—were.™ The application 
of foreign law is justified when that law expresses a policy of the 
foreign state, when the connections of the case with the foreign state 
are such as to give it a legitimate interest in having its policy 
applied, and when there is no conflicting interest of the forum 
state.” A court is not justified in holding that foreign law displaces 
local law as the rule of decision when it cannot make the deter- 
mination that the interest of the foreign state is entitled to recogni- 
tion, and it can seldom make that determination when it has no 
information concerning the foreign law and policy. 

111. See notes 8, 28 supra. 


112. See Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L. Rev. 173 
(1933). See also chs. 2, 3, infra. 
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It is apparent, but it must be emphasized, that the rule under 
discussion is based upon an entirely different theory of conflict of 
laws from that which underlies the rule of Crosby and Walton. 
Those cases proceed on the basis of the obligatio theory, or the 
territorialist theory of vested rights: the foreign state is the only 
state having “jurisdiction” to create the right. The alternative view 
is that the law of the forum controls, though the relief afforded by 
that law will be shaped, at the instance of an affected party, to take 
account of the circumstance that foreign factors are involved. 
According to the vested-rights theory, the choice-of-law rule is an 
inexorable command to apply the foreign law or none. According 
to the alternative view, the law of the forum is prima facie ap- 
plicable, but the choice-of-law rule permits a party, if it is to his 
advantage, to invoke the foreign law.''* What happens then is ex- 
plained not by the vested-rights theory but by the local-law theory: 


[T]he forum, when confronted by a case involving foreign elements, 
always applies its own law to the case, but in doing so adopts and 
enforces as its own law a rule of decision identical, or at least highly 
similar though not identical, in scope with a rule of decision found 
in the system of law in force in another state or country with which some 
or all of the foreign elements are connected. ...The forum thus enforces 
not a foreign right but a right created by its own law.114 


Nussbaum recognized that the rule that the law of the forum 
governs until foreign law is appropriately invoked was an argument 
against the vested-rights theory.° However, although he favored 
the adoption of that rule, he could not bring himself to break com- 
pletely with the imperative concept of choice-of-law rules." For 


113. See Leary v. Gledhill, 8 N.J. 260, 267, 84 A.2d 725, 728 (1951). In this 
thorough and perceptive opinion, Judge Vanderbilt stopped just short of adopting 
in its entirety the rule under discussion, preferring to bolster the application of the 
law of the forum by the dubious “acquiescence” theory, as well as by some attention 
to the procedural situation. The defects of the acquiescence theory are perhaps best 
exhibited by one of its most careful statements. See The Scotland, 105 U.S. 24, 31-32 
(1881). 

114. Cook, op. cit. supra note 2, at 20-21; see Cavers, The Two “Local Law” 
Theories, 63 Harv. L. Rev. 822 (1950); cf. Yntema, The Hornbook Method and the 
Conflict of Laws, 37 YALE L.J. 468, 478 (1928): “And, in the last analysis, it is a 
simple question of convenience and equity, roughly controlled by the traditions of the 
forum, as to how far the court will, can, or should relax its domestic habits of decision 
to give a judgment more or less resembling that which might be secured in the court 
of another jurisdiction. The basis of departure is the practice of the forum and the 
equities of the instant case, and not universal principle or vested right. In the field 
of conflict of laws, as in other branches of the law, the problem is essentially one of 
adjustment of actual interests and not of formal logic.” 

115. Nussbaum, supra note 44, at 1042 n.141. 

116. Id. at 1042. 
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that reason, perhaps, he refrained from taking a position which 
seems tenable; that no one who is persuaded by Cook’s local-law 
theory can consistently prefer the rule of the Crosby and Walton 
cases to its polar alternative. Theories of conflict of laws do affect 
both the course of judicial decision and the thinking of com- 
mentators.'"* Nowhere is this more apparent than in the cases and 
commentaries dealing with what happens when the foreign law is 
not made to appear. 

The powerful influence—even the hypnotic effect—that the 
vested-rights theory has had on legal thinking devoted to that 
question is easily traced. It is evident in attitudes toward the various 
presumptions as to the tenor of foreign law. A mind liberated from 
that influence can view the presumptions with detachment, recogniz- 
ing that however artificial may be the reproductions they yield of 
the foreign law, their general tendency is to bring about the applica- 
tion of the law of the forum,''® which is as it should be in the absence 
of any appropriate showing of the foreign law. If a California court 
is under an absolute duty, by virtue of a choice-of-law rule, to apply 
the law of Mexico or no law at all, it is ridiculous for it to apply 
the common and statute law of California with the explanation that 
it “presumes” the law of Mexico to be identical in all respects, and 
is therefore applying the law of Mexico.’ But a mind free to doubt 
the imperative character of the choice-of-law rule may see in this 
strange behavior confirmation of the fact that courts are to a sub- 
stantial degree unwilling to accept the consequences of the vested- 
rights theory and are in fact, though not in terms, following the 
alternative theory that the law of the forum is prima facie con- 
trolling. Such insight, however, has not been given to all, or even 


117. Cf. Cavers, The Two “Local Law” Theories, 63 Harv. L. Rev. 822 (1950). 
Holmes was explicit as to the influence of theory: “...the disregard of the foreign 
law occasionally indicated by some English judges before the theory to be applied 
was quite worked out must be disregarded in its turn.” Cuba R.R. v. Crosby, 222 
U.S. 473, 478 (1912). (Emphasis added). Beale declared that “it would seem to do 
complete violence to the rules of Conflict of Laws of the forum to say, as the New 
York court said in Savage v. O’Neil [44 N.Y. 298 (1871)]: ‘...and in the absence 
of proof our own law must of necessity furnish the rule for the guidance of our 
courts.’” 3 BEALE, ConFrLict oF Laws § 622A.2 (1935). Professor Beale’s argument 
is reminiscent of the contention that acceptance of the renvoi is “subversive,” that it 
“flouts the law,” and that it “involves a conscious neglect of the rules that are binding 
upon the Court.” CHEsHire, Private INTERNATIONAL Law 57, 59 (2d ed. 1938). 
For a definitive answer to this contention see Griswold, Renvoi Revisited, 51 Harv. 
L. Rev. 1165 (1938). 

118. See Leary v. Gledhill, 8 N.J. 260, 267, 84 A.2d 725, 728 (1951). 

119. See Silveyra v. Harper, 82 Cal. App. 2d 761, 187 P.2d 83 (Dist. Ct. App. 
1947). 
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most, observers. Even Nussbaum, who recognized this significance 
of the presumptions, did not see that the point was a powerful 
argument in favor of his position, but felt constrained to speak of the 
strongest presumption with contempt: 


One presumption used, mechanical in its application and sweeping in 
its scope, is that, in the absence of proof of the foreign law, the court 
must assume that the foreign law is the same as the law of the forum. The 
alleged presumption is an obvious non sequitur and nothing but a crude 
fiction disguising the substitution of the law of the forum for the 
unproved or unascertainable foreign law.'?° 


Holmes himself said: 


Whatever presumption there is is purely one of fact, that may be 
corrected by proof. Therefore the presumption should be limited to cases 
in which it reasonably may be believed to express the fact.1*4 


The compulsive influence of the vested-rights theory is nowhere 
more dramatically illustrated than in the fact that the American Law 
Institute, the Conference of Commissioners on Uniform State Laws, 
and the American Bar Association unite in telling us that the 
law designated by the choice-of-law rule is so uncompromisingly 
indispensable that it may be invoked at any stage of the litigation.” 
And from time to time the philosophy is made explicit in an 
especially meaningful way: 


... the use of presumptions sometimes results in the application of the 
“wrong” law or the “wrong” principles of law, and to the extent that the 
rules of choice of law are based upon sound policy this method of deter- 
mining the applicable rule by presumption must be deprecated.'*8 


While this is a qualified statement, the author evidently assumes 
that choice-of-law rules are based on sound policy, so that the 
application of any law other than that designated by the rules is to 
be deprecated. But unqualified statements can also be found: 


It would appear that the ultimate objective of the courts and the Legisla- 
ture should be to assure to the greatest degree possible, that when the 
tules of conflict of laws indicate that a case is governed by the law of a 
foreign jurisdiction, that foreign law is actually applied to the case.1%4 





120. Nussbaum, supra note 44, at 1037. 

121. Cuba R.R. v. Crosby, 222 U.S. 473, 479 (1912). 

122. UNIrFoRM RULE OF EvMENCE 12; see authorities cited notes 91-92 supra. 

123. Hartwig, supra note 27, at 180. 

124.Cat. Law Revision CoMmM’N, op. cit. supra note 27, at I-19. However, 
probably because of the long-standing practice in California of following the presump- 
tion that foreign law is identical with the law of the forum, the Commission 


52 THE CONFLICT OF LAWS 





This is the ultimate. This gives the territorialist theory of vested 
rights even greater power and dignity than Holmes himself gave it. 
To Holmes, the theory and its consequences were no more than a 
logical necessity. According to this view, however, the application 
of the foreign law has become a matter of high policy. Effectuation 
of the goal that the designated foreign law shall be applied becomes 
nothing less than the “ultimate objective” of the courts and the 
legislature. 

This is the place to join the critical issue. I categorically reject 
this imperative conception of the choice-of-law rule. Even without 
the aid of the local-law theory, it can be demonstrated that such a 
conception is false and dangerous.'** 

The imperative conception attributes to the choice-of-law rule 
a policy content of far greater importance than is normally attributed 
to the municipal laws of the forum. This is a strange inversion of 
values. A choice-of-law rule is an empty and bloodless thing. 
Actually, instead of declaring an overriding public policy, it pro- 
claims the state’s indifference to the result of the litigation. Let 
there be a domestic case of tort or contract, and the law of the 
state points to the result which alone can advance the social and 
economic policy embodied in that law. Let a conventionally suitable 
foreign factor be injected and the state immediately loses interest. 
Normal governmental policies are forgotten. In their place there is 
substituted a policy of a different kind. A choice-of-law rule does 
express a policy, but it is not of the same order as the social and 
economic policies which are normally developed by a state in the 
pursuit of its governmental interests and the interests of its people. 


recommended legislation which provides that, if the court is unable to determine the 
law of a foreign country, it may either apply the law of the forum or dismiss without 
prejudice, as the ends of justice require. Id. at I-8; see Cat. Civ. Proc. Cope § 1875. 

125. At the outset, three fairly obvious arguments may be made against the vested- 
rights theory in its application to the problem under discussion: (1) The theory is 
inconsistent with the fact, recognized by Holmes even as he gave the theory forceful 
statement, that the foreign law is ignored where the cause of action arises “in regions 
having no law that civilized countries would recognize as adequate.” Cuba R.R. v. 
Crosby, 222 U.S. 473, 478 (1912), citing American Banana Co. v. United Fruit Co., 
213 U.S. 347 (1909). (2) The foreign conflict-of-laws rule may refer to the law 
of the forum, and in some cases even the Restatement tells us that the renvoi should 
be accepted. RESTATEMENT, Conr.ict oF Laws § 8 (1934); cf. Coox, op. cit. supra 
note 2, at 3-47. (3) Frequently, when the applicable foreign law has been 
determined, it is found contrary to the public policy of the forum and rejected. 
Union Trust Co. v. Grosman, 245 U.S. 412 (1918). When this happens, it is 
ordinarily the law of the forum that is applied. See Paulsen & Sovern, “Public Policy” 
in the Conflict of Laws, 56 Cou. L. Rev. 969 (1956). This third point in particular 
should emphasize the incongruity of the suggestion that application of the foreign 
law is a high policy goal of the forum. 
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Viewed in the most favorable light, the policy is that the state, as a 
member of the community of states, will join in a fairly general 
movement that imposes a degree of restraint upon its sovereignty 
and upon the pursuit of its selfish interests, to the end that the result 
of a case will not depend capriciously upon where it happens to 
be brought and that expectations founded upon one system of law 
will not be frustrated by the application of another.'® This is but 
a mild, tentative, and self-denying policy. It implies the yielding, 
from time to time, of specific governmental policies for the sake 
of a general legal order. The imperative conception of the choice- 
of-law rule leads to a quite unacceptable paradox: the highest 
priority is to be given to that rather general and diffident policy 
which requires that specific, carefully formulated social and 
economic policies be subordinated to the contrary policies of a 
foreign state. 

I do not exaggerate when I say that the imperative concept, 
especially as it has been developed in the judicial notice statutes, 
gives the highest priority to that one class of laws which, of all 
classes, has least to do with furthering the governmental interests 
of the state. The applicability of the foreign law is unwaivable; 
indeed, it is inescapable except in the adventitious—or conspiratorial 
—event that all parties, the judge, and the appellate court concur 
in ignoring the choice-of-law rule and the foreign law, and persist 
in their blindness until the case has been irrevocably terminated.'*" 
Few domestic laws, no matter how clear and important their policy 
content, have such ineluctable force. 

A statute of frauds, or a statute of limitations, expresses a 
policy;** yet the reader will hardly require a citation of authority 
for the familiar proposition that a party waives the protection of 
such statutes by failing to plead them. Through the centuries an 
important governmental policy has been thunderously reiterated: it 
is in the interest of the state that there be an end to litigation. Yet 
a party must invoke a former judgment and must sustain the burden 


126. See Harper, Policy Bases of the Conflict of Laws, 56 YALE L.J. 1155, 1159 
(1947). In addition, I suppose, the policy can be viewed as one of economy in judicial 
administration. The choice-of-law rule provides a convenient rule of thumb for the 
expeditious disposition of perplexing cases. See Carpozo, THE PARADOXES OF LEGAL 
SCIENCE 67 (1928); Cavers, Book Review, 56 Harv. L. Rev. 1170 (1943). 

127.1 am referring here, of course, primarily to the judicial notice provisions of 
the Uniform Rules of Evidence, discussed at notes 46-103 supra and accompanying 
text. 

128. Though it is difficult to say what the respective policies are for the purposes 
of conflict of laws. 
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of establishing that it is conclusive of the issues.’*” The Uniform 
Rules of Evidence themselves provide that there shall be no relief 
against the erroneous admission or exclusion of evidence unless the 
aggrieved party takes timely steps at the trial to invoke the 
protection of the rules.’*° If we are wise, we provide that even when 
a judge fails to instruct the jury with respect to applicable principles 
of domestic law, or gives an erroneous instruction, there must 
be a timely objection at the trial; when we fail so to provide, the 
results are chaotic.'*! It is difficult to conceive how a state can have 
any more important interest than the effectuation of the provisions 
of its constitution; yet strict rules as to the time and manner in which 
constitutional questions must be raised have time after time pre- 
cluded the disposition of cases in accordance with constitutional 
principles.’ Indeed, it is generally true that the policies embodied 
in “private” law are neither self-executing nor enforced by public 
functionaries. They must be invoked by private parties. A contract 
provision exonerating a party from liability for his own negligence 
may be contrary to public policy because the state wishes to “dis- 
courage negligence by making wrongdoers pay damages,”** but, 
if the injured person chooses to honor his contract and suffer his 
loss, nothing is done about it. And it is the general rule that a 
party ordinarily cannot complain of the judge’s failure to apply 
domestic law—even domestic statutes—not called to his attention.1*4 


129. See RESTATEMENT, JUDGMENTS §§ 49, comment c, 68, comments k, 1 (1942); 
BLUME, AMERICAN Civit ProcepuRE 85-86 (1955); CLARK, CopE PLEADING 611-12 
(2d ed. 1947). 

130. UNirorM RuLES OF EVMENCE 4-5. 

131. See Paschal, A Plea for a Return to Rule 51 of the Federal Rules of Civil 
Procedure in North Carolina, 36 N.C.L. Rev. 1 (1957). 

132. See Herndon v. Georgia, 295 U.S. 441 (1935); Dow ine, Cases on Con- 
STITUTIONAL LAw 171-73 (5th ed. 1954); cf. Staub v. City of Baxley, 355 U. S. 313 
(1958). 

Although it has been said that constitutional doctrine requires the application of 
state law by federal courts under the Erie doctrine, and although there is no federal 
“law of the forum” which can logically be resorted to in default of a showing of 
state law, “Mr. Justice Brandeis himself indicated that the parties could, in effect, 
substitute federal ‘general’ law for the applicable law of the appropriate state simply 
by relying ‘almost exclusively on federal precedents.’” Kurland, Mr. Justice 
Frankfurter, The Supreme Court and the Erie Doctrine in Diversity Cases, 67 YALE 
L.J. 187, 191 (1957), citing Kellogg Co. v. National Biscuit Co., 305 U.S. 111, 113 
n.1 (1938). 

133. Bisso v. Inland Waterways Corp., 349 U.S. 85, 91 (1955). My reference to 
this decision does not imply uncritical acceptance of its rationale. See Comment, 24 
U. Cut. L. Rev. 315 (1957). 

134. See McCormick, supra note 20, at 304. But see Comment, 30 YALE L.J. 855 
(1921). Professor Morgan, Reporter for the Model Code of Evidence, has a different 
view, or a different emphasis, which perhaps accounts for the wide latitude he would 
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Of course, I do not mean that private law does not embody 
governmental policies, or that the policies are unimportant. On the 
contrary. The point is simply that we rely on the initiative and 
self-interest of litigants to invoke the laws and thus effectuate the 
policies. Under our free-enterprise system of law, the party who 
wishes the benefit of a law or policy must invoke it; and he must 
do so at such a time and in such a manner that his opponent has a 
fair and full opportunity to meet the challenge in all its aspects. 
Such provisions to insure fairness will sometimes result in the 
deflection or frustration of the policy, but they are indispensable. 
Without them the competitive system of free enterprise by which 
governmental policy is effectuated would break down. 

It is difficult to believe that a mere jurisprudential theory, 
devised to explain the phenomenon of a court’s applying foreign 
law, could have been responsible for such a revolutionary difference 
in the rule concerning the occasion upon which foreign law becomes 
material, and for the extraordinary status that has been accorded the 
choice-of-law rule and the foreign law. Probably there were a 
number of contributory causes, some of which may be mentioned 
here. 

First, it seems likely that the extraordinary status of foreign 
law has resulted in part from the treatment of foreign law together 
with propositions of fact that are susceptible of judicial notice. 
Rule g of the Uniform Rules of Evidence covers not only judicial 
notice of foreign law but also, according to the same scheme, 
other matters, such as “specific facts and propositions of generalized 
knowledge ...so universally known that they cannot reasonably 
be the subject of dispute,” and facts “which are capable of immediate 
and accurate determination by resort to easily accessible sources 
of indisputable accuracy.” So far as I am able to judge, the rule 
that a court may take judicial notice of such matters at any stage 
of the litigation is not likely to result in procedural injustice so long 
as the parties are given the notice and opportunity to be heard 
give to judicial notice of sister-state law: “Hence, except where the prohibition 
against reversal for invited error applies, it is usually held to be reversible error for 
the trial judge to overlook or misapply an applicable statutory or common law rule, 
or to disregard or deny accepted and well-known propositions of generalized 
knowledge.” Move: Cope or EvmeEnce at 65-66 (1942). It is not necessary, in this 
study, to determine the precise extent to which domestic law overlooked at the trial 
may be invoked in later proceedings in the case. Enough has been said to make it 
clear that the provision of the Uniform Rules of Evidence regarding judicial notice 


of foreign law would give foreign law in general a more imperative quality than is 
ordinarily given to domestic law. 
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provided by rule 10. But the importation of foreign law into a 
case at a late stage may have an effect that the importation of a fact 
is unlikely to produce: the rule of decision may be changed; the 
assumptions on which the case has been tried may be destroyed; 
new standards may be erected that may not be met by the case 
which has been made. Judicial notice of a fact tends to fill a gap in 
a chain of reasoning. Judicial notice of foreign law for the purpose 
of finding the rule of decision may substitute a wholly new frame of 
reference and destroy the chain of reasoning. 

Second, it is very clear that the early view, according to which 
the law of the forum provided the rule of decision until it was 
displaced by an interested party’s invocation of foreign law, suffered 
its first severe reverses because it would have resulted in a more 
extensive application of wrongful death statutes, toward which the 
courts exhibited undisguised hostility. Distaste for the law of the 
forum made the courts reluctant to apply that law to foreign 
incidents even when the foreign law had not been invoked; accord- 
ingly, they required the plaintiff to prove the foreign law as an 
essential element of his cause of action.’ 

Finally, the relinquishment of the problem to the domain of 
evidence led to its statement in terms of allocation of the burden of 

roof. In an early and very influential article, Kales criticized the 
rule that the law of the forum governs until the foreign law is made 
to appear: 
From the point of certainty it may be admitted that it is a good rule. It 
is submitted, however, that it throws an unjust burden upon the one who 
has not naturally the burden of going forward with evidence. Thus, 
suppose the law of Chili governed in an action in Illinois against a 
surety, and the defendant claims a discharge because of the giving of 


time to the principal debtor. According to [this]... view, although the 
burden of proof of the whole of the defense of the giving of time is upon 


135. See Whitford v. Panama R.R., 23 N.Y. 465 (1861); Crowley v. Panama R.R., 
30 Barb. 99 (N.Y. Sup. Ct. 1859); Vandeventer vy. New York & N.H.R.R., 27 Barb. 
244 (N.Y. Sup. Ct. 1857). The fact that the Panama Railroad was a New York 
corporation, and the deceased and the plaintiff apparently New York residents, made 
no difference to the courts in the cases brought against that railroad. In one case, 
however, the Supreme Court held that whether the New York wrongful-death statute 
gave protection to citizens of New York for injuries inflicted beyond its territory 
was a question that depended upon the intention of the legislature. Beach v. Bay 
State Co., 27 Barb. 248 (N.Y. Sup. Ct. 1858); cf. Universal Credit Co. v. Marks, 
164 Md. 130, 136, 163 Atl. 810, 812 (1933). And in a not very clear-cut decision the 
Supreme Court of Utah held the Utah wrongful-death statute applicable to an injury 
in Idaho in the absence of a showing of Idaho law, indulging in the presumption that 
foreign law was the same as that of the forum. Grow v. Oregon Short Line R.R., 44 
Utah 160, 138 Pac. 398 (1914). 
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the defendant, yet the plaintiff must go to the expense and trouble of 
going forward in the first instance with evidence tending to prove that 
by the law of Chili there is no such defense, when the probabilities are 
all in favor of the fact that that position is the correct one. The defendant 
who naturally has the burden of going forward with proof of the foreign 
law as part of his defense can rest without any expense or trouble, and 
if the plaintiff fails to produce evidence as to the law of Chili proving a 
negative, the defendant must prevail.1** 


There are several difficulties in this argument. For example, one 
might ask why the plaintiff was not required in the first place to 
prove the Chilean law in order to make out a prima facie case.’*" 
Again, although the passage refers twice to the party “naturally” 
having the burden of going forward, that burden is not assigned 
according to natural principles. Apart from the fact that we 
“naturally” require a plaintiff to make a certain minimum showing 
(the level of which is a matter of judgment) before calling upon 
the defendant to make a defense, we assign the burden either 
arbitrarily or in accordance with merely human considerations of 
convenience and fairness. Again, the intimation that it is unfair to 
impose on a party the burden of establishing a negative proposition, 
if it ever has any validity, is certainly a red herring where foreign 
law is concerned. The question is simply: what are the relevant pro- 
visions of the foreign law? Finally, and of most importance, the 
argument begs the question. The fundamental question is not a 
matter of burden of proof at all. Kales assumed, in line with the 
vested-rights theory, that the foreign law is an essential element of a 
cause of action or defense. Given that premise, there remains only 
a question of burden of proof, and of whether the presumptions 
improperly shift the burden. But the fundamental question concerns 
the function of a choice-of-law rule. If such a rule, instead of 
designating the law of the one state having jurisdiction to determine 
the legal consequences of a transaction, is regarded as permitting 


136. Kales, supra note 18, at 412-13. See also 3 BEaLE, Conriicr or Laws 
§ 622A.2, at 1681 (1935). A fourth contributing cause may have been the failure to 
distinguish between reference to the foreign law as the source of the rule of decision 
and references for other purposes. See notes 138-70 infra and accompanying text. 

137. Kales’s answer would be that the plaintiff was aided by the “rudimentary 
principles” presumption, Kales, supra note 18, at 409, which some would regard as 
not different in effect from a presumption favoring the law of the forum, and that the 
burden that would otherwise have rested upon the plaintiff was thus shifted to the 
defendant. But the defendant could not be aided by a similar presumption, because 
the rule as to the effect of extending time to the principal debtor is “an illogical and 
irrational extreme.” Id. at 410. Kales himself recognized the limitations of the 
rudimentary-principle presumption. Id. at 409. 
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an interested party to invoke the foreign law as a guide to the court 
in shaping the remedy to the facts of the particular case, there is 
no question of burden of proof and no unfairness in requiring the 
interested party to invoke the foreign law that will prompt the court 
to depart from its usual and familiar practices. 

The rule favoring the law of the forum until a different law is 
invoked by an interested party seems overwhelmingly preferable to 
the converse rule, applied in the Crosby and Walton cases, even 
when the converse rule is buffered with presumptions that partially 
avoid its harsh results. 


vu. THe FUNCTIONS OF ForEIGN LAw 


Unfortunately, although it is clearly preferable to the rule 
followed in Crosby and Walton, a simple rule that the law of the 
forum will be applied until foreign law is invoked and established by 
an interested party will not yield satisfactory results in all cases. 
This can be illustrated by Walton itself. That case, it will be 
remembered, grew out of a head-on collision. The plaintiff con- 
tended that the defendant's truck was on the wrong side of the road. 
How is the court to determine which is the wrong side? By 
reference to the rule of the road laid down by the law of New York? 
Conceivably, we might take the position, even here, that it is not 
unjust to proceed in accordance with the law of the forum until the 
defendant establishes that the law of the place of injury is different. 
If the defendant’s employee was keeping to the left because that 
is the rule of the road in Saudi Arabia, the defendant should have 
little difficulty in establishing the law on which its employee relied. 
Nevertheless, there is something distasteful about such an attitude. 
We all know that the rule of the road varies from place to place. It 
is perfectly apparent that the rule in New York is not intended to 
have any application to Saudi Arabia, but is designed solely to 
regulate traffic on the streets and highways of New York. We 
instinctively recoil from even the prima facie application to foreign 
events of a rule so pointedly local in its purpose. 

Consider the instructive case of Hill v. Wilker,®* an action in 
Georgia on a promissory note. The defendant pleaded that the note 
was made on Sunday. The evidence showed that the note had been 

iven in Kansas; there was no evidence as to the law of Kansas, 
although there was some suggestion that there was no organized 


138 


138. 41 Ga. 449 (1871). 
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government there. The Georgia court, holding the note void, 
declared: 


...in the absence of proof to the contrary, the legal presumption is, that 
the lex loci is the same as our own. We are sustained in this presumption 
by the fact that a contrary view would suppose the people of Kansas to 
have annulled the decalogue, and to have permitted by law the disregard 
of christian obligation, and not only forgotten but violated the injunction, 
“Remember the Sabbath day to keep it holy; on it thou shalt do no 
manner of work.”129 


Perhaps the most understanding interpretation of this decision is 
that the Georgia court was applying divine law—a law that admits 
of no limitations of territory or governmental purpose, but applies 
to all men everywhere. The fact remains that the court was 
announcing the rule that the law of the forum applies until it is dis- 
placed by some interested party’s timely invocation of a relevant 
foreign law (or, what amounts to the same thing for practical pur- 
poses, the presumption that the foreign law is identical with that of 
the forum). We, too, shall be forced to the same result if we adopt 
without qualification the view that the law of the forum governs 
until it is displaced by a showing of what the foreign law is. 

But such a result is, of course, intolerable. The Georgia law that 
invalidates Sunday contracts has no rational application to trans- 
actions entered into in Kansas. This is true even though we are 
ignorant of the Kansas law. It is true even though we accept the 
suggestion that there was no organized government and no law on 
the mining frontier of Kansas—despite the fact that Holmes himself 
would have countenanced resort to “the law of the forum” in dealing 
with events in uncivilized territory.*° Georgia invalidates domestic 
Sunday contracts because (a) the criminal laws of the state pro- 
hibit the pursuit of one’s ordinary calling on that day, and (b) the 
courts have decided that, in addition to the penal sanctions provided 
by statute, a contract made in violation of the prohibition should be 
made unenforceable.’*? But the Georgia court would hardly have 
taken the position that the parties, in entering into this transaction 
in Kansas, had committed an offense against the criminal laws of 


139. Id. at 453. 

140. Cuba R.R. v. Crosby, 222 U.S. 473, 478 (1912). Even if we knew that 
Kansas law also prohibited the transaction of business on Sunday, there would seem 
to be no reason why Georgia should impose the sanction of invalidity, thus “enforcing 
the penal laws” of another jurisdiction. See Coox, op. cit. supra note 2, at 428-29. 

141. See id. at 427-28. 
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Georgia.” Other courts have also struggled with the problem of 
contracts made abroad on Sunday, where the foreign law is not 
made to appear. The Supreme Court of Vermont took a more 
sophisticated view of the scope of its Sunday laws than did the 
Georgia court.'** The Vermont court thought that their sole purpose 
was to protect the community in the quiet enjoyment of religious 
feelings and devotions; hence, a contract entered into in another 
state could not be a violation of the Vermont statute. There is 
simply no excuse for applying the laws of the forum to invalidate a 
contract made on Sunday in another state, even though the foreign 
law is not brought to the attention of the court. 

We are forced to the conclusion that some parts of the law of the 
forum may be displaced not only by a party’s invocation of a 
foreign law that is entitled to preference, but also (tentatively, at 
least) by a demonstration that the forum’s law, properly construed 
in the light of the policy which that law embodies and the interest 
of the forum state in effectuating that policy,** has no application 
to the case before the court. To return to the Walton case, whether 
or not the defendant establishes to the satisfaction of the court 
the rule of the road in Saudi Arabia, the rule of the road that is 
found in the law of New York should not be applied. It should 
be sufficient for the defendant simply to point out that the New 
York rule was not intended to apply, and cannot reasonably be 
applied, outside New York. 

But if this is true of the rule of the road, is it not also true of 
the rest of the law of New York? Personal injuries, and in particular 
those arising from automobile accidents, give rise to social and 
economic problems. The law of New York, particularly the law of 
torts and of agency, expresses a governmental policy with respect to 
those problems. But New York has an interest in the application 
of this policy only where its relation to the event or to the parties 

142. This is true even though it happens that both parties were Georgia residents 
at the time. The court gave that circumstance no weight and would doubtless have 
found uncongenial the “cosmopolitan principle” whereby a state may punish its 
citizens (or, for that matter, others) for acts abroad which, if committed within the 
state, would be punishable. See id. at 14-15; cf. id. at 430: “When we recall that the 
invalidity of Sunday contracts is a consequence attached by courts to criminal 
statutes, it is obvious that the notes in question could not be invalid under 
Massachusetts ‘law,’ since they were signed and delivered in New York, and the 
Massachusetts criminal statute did not and could not apply to them.” (Emphasis 
oe Adams v. Gay, 19 Vt. 358 (1847). See also O’Rourke v. O’Rourke, 43 Mich. 


58 (1880). 
144. See chs. 2, 3, infra. 
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is such as to bring the matter within the reach of the state’s 
legitimate governmental concerns. New York does not presume to 
make laws to bind the whole world. New York would be concerned, 
and would have an interest in applying its law and policy, if the 
injury had occurred in that state. It would likewise be concerned, 
and would have an interest in applying its law and policy, if the 
injured person were a resident of, or domiciled in, New York.'*? It 
is difficult to perceive what interest it has in applying its social and 
economic policy where the injury occurred in Saudi Arabia, where 
the injured person was and is a resident of Arkansas, and where the 
defendant is a Delaware corporation.'*® Indeed, this is a type of 
case which the New York courts will ordinarily decline to adjudicate 
(even if the appropriate party is prepared to prove the applicable 
foreign law), in accordance with the doctrine of forum non con- 
veniens.'*7 

The situation would be different if both parties—or even the 
plaintiff alone—were residents of, or domiciled in, New York. In that 
event, New York would have a definite and legitimate interest in 
the application of its policy. Failure of its courts to apply New York 
law will mean that the injured party may be unable to obtain com- 
pensation from the tort-feasor, with the result that he may become 
a burden upon other residents of New York, or upon the state itself. 
A strong case can be made for the proposition that the state that 
is the domicile of the parties (or of the plaintiff alone) should apply 
its own law of personal injuries, even where the law of the place of 
injury is established and does not provide for recovery.’** Surely 


145. See Carroll v. Lanza, 349 U.S. 408 (1955); Watson v. Employers Liab. Assur. 
Corp., 348 U.S. 66 (1954); Pacific Employers Ins. Co. v. Industrial Acc. Comm’n, 
306 U.S. 493 (1939); Comment, 23 U. Cut. L. Rev. 515 (1956). 

146. The fact that the defendant was licensed to do business in New York does 
not seem sufficient basis for the assertion of an interest. The policy is probably not one 
of punishing wrongdoers, but of securing compensation for the victim; the imposition 
of liability (especially of vicarious liability) on the defendant seems but a corollary of 
the purpose to provide compensation. 

The Erie doctrine apparently precludes treatment of the case on the basis that 
both parties are domiciliaries or nationals of the forum (the United States). See note 
2 supra; note 149 infra. 

147. See Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 
29 Cotum. L. Rev. 1 (1929). 

148. See ch. 3, infra; cf. Morris, The Proper Law of a Tort, 64 Harv. L. Rev. 881 
(1951); Morris, Torts in the Conflict of Laws, 12 MovERN L. Rey. 248 (1949); Note, 
75 S.A.L.J. 104 (1958). See also Scott v. Lord Seymour, 1 Hurl. & C. 219, 234, 158 
Eng. Rep. 865, 872 (Ex. 1962); Wachtell, supra note 27. 

An interesting parallel is furnished by the application of the Jones Act to 
American-owned vessels registered abroad, and to injuries to American seamen on 
foreign vessels. See GiMorE & Brack, ApMiratty § 6-64 (1957). In the federal 
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it would be reasonable for the state in which the injured plaintiff 
resides to apply its own law, and hence further its own governmental 
policies, when no other law is established, and when, therefore, no 
conflict is made to appear." 

If this view is accepted, there remains the question of how a 
New York court, or a federal court in New York, should dispose of 
cases in which it is clear that New York has no interest in applying 
its social and economic policy, i.e., those cases in which the injury 
occurred elsewhere and the plaintiff is neither domiciled in, nor a 
resident of, New York. In some of these, it would seem entirely 
reasonable for the court to entertain a motion to dismiss, without 
prejudice,'”’ on grounds substantially the same as those that underlie 
the doctrine of forum non conveniens. Thus, if both the plaintiff 
and the defendant are Saudi Arabians, having no connection with 
New York, the customary grounds for invoking the doctrine of 
forum non conveniens exist, and there is the added ground that the 
parties have not made available to the court any body of law that 
seems particularly appropriate to the controversy. The same is true 
where, as in Walton, the plaintiff is domiciled in a third state and 
the defendant in a fourth. In this connection it must be emphasized 
that the choice-of-law rule that points to the state of injury as 
the only one having “jurisdiction” to determine the legal con- 
sequences of the event is regrettably rigid and oversimplified. A 
more rational system of conflict of laws would permit reference to 
the law of any state having an interest in the matter. If this were 
possible, the Walton case might have been tried under the laws of 
Arkansas or Delaware, in the absence of information as to Saudi 
Arabian law, with the probability that no provision of the law of 
either state would have precluded recovery. Taking the choice- 
of-law rule as it stands, however, it would not be unreasonable for 
the court to consider dismissal on forum non conveniens grounds.’* 
realm of admiralty, of course, American citizenship or domicile carries a significance 
that it does not enjoy in the realm of Erie. 

149.In the Crosby case the plaintiff was a resident of Tennessee and the 
defendant a New Jersey corporation. Since a general federal common law was 
recognized at that time, the case might well have been decided in accordance with the 
law of the common domicile of the parties. 

150. See Nussbaum, supra note 44, at 1036 & n. 108; cf. RESTATEMENT, JUDG- 
MENTS §§ 49, 52-53 (1942). In Riley v. Pierce Oil Corp., 245 N.Y. 152, 154, 156 
N.E. 647, 648 (1927), the dismissal was expressly made a final determination on the 
merits; and the parties to the Walton case seem to have gone out of their way to 
achieve that result by means of a directed verdict. Brief for Appellant, app. pp. 30, 


47. See also Cat. Copr Civ. Proc. § 1875 (9). 
151. In the federal court, transfer, if possible, would be substituted for dismissal. 
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This, however, will not be an appropriate disposition in many 
instances, and it probably would not have been so in Walton. The 
doctrine of forum non conveniens is “an instrument of justice.”!°? It 
will ordinarily not be applied where the effect will be to deprive the 
plaintiff of all remedy, or even of some advantages not unfairly 
gained by the choice of forum.'? To dismiss the action of an 
American citizen against an American corporation, when no other 
available forum except possibly Saudi Arabia appears to be in any 
better position to decide the case in accordance with an appropriate 
law, does not appeal to the sense of justice."** Moreover, there are 
certain cases which are rather clearly not subject to dismissal on 
forum non conveniens grounds, notwithstanding the fact that New 
York has no interest in the application of its legal policy. These are 
the cases in which the defendant is domiciled in New York and the 
plaintiff is either a resident of another American state or of a foreign 
country. An action brought against the defendant at his own domicile 
is not an appropriate, or at least not a typical, case for dismissal on 
forum non conveniens grounds. Now, New York has no particular 
interest in holding its own people liable for injuries to foreigners. On 
the contrary, if it were to adopt an attitude of extreme selfishness, it 
might prefer not to do so. But, as we have noted, if the action were 
brought by a resident of New York, the court should, according to 
the argument in this study, apply New York law in the absence of 
information as to foreign law. To do that, and to refuse to do the 
same where the action is brought by a citizen of a sister state, would 
be to raise a serious question under the Privileges and Immunities 
Clause.°° While the constitutional difficulty would not be present 


28 U.S.C. §1404(a) (1952). Transfer of the Walton case to the district of the 
plaintiff's residence in Arkansas would have been an ideal solution, since in that event 
Arkansas law might have been applied as the law of the forum, relevant because of 
the plaintiff's domicile there. Presumably, however, the defendant was not amenable 
to process in Arkansas, so that that was not a district in which the action “might have 
been brought,” and so not a district to which the action could be transferred. Foster- 
Milburn Co. v. Knight, 181 F.2d 949 (2d Cir. 1950). 

152. See Rogers v. Guaranty Trust Co., 288 U.S. 123, 151 (1933) (Cardozo, J., 
dissenting); Note, 58 Corum. L. Rev. 234 (1958). 

153. See Currie, Change of Venue and the Conflict of Laws, 22 U. Cut. L. Rev. 
405, 433, 448 (1955), and authorities cited. 

154. See Comment, 25 U. Cur. L. Rev. 377 (1958). 

155. Quong Ham Wah Co. v. Industrial Acc. Comm’n, 184 Cal. 26, 192 Pac. 1021 
(1920), writ of error dismissed, 255 U.S. 445 (1921). While the reasoning of this 
decision is open to question, cf. Douglas v. New York, N.H. & H.R.R., 279 U.S. 377 
(1929); La Tourette v. McMaster, 248 U.S. 465 (1919), it may have greater validity 
when the question relates to dismissal on grounds of forum non conveniens than when 
it relates to choice of the applicable law. 

In this light, a transfer of the Walton case to Delaware, the domicile of the 
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if the action were brought by an alien, American legal tradition has 
in general shunned such discrimination; and there is no reason, in 
fact, to imagine that New York, or any other American state, would 
desire to discriminate in such fashion against either an alien or a 
citizen of a sister state. 

In short, there will be a number of cases which, for one reason 
or another, the court should not dismiss even though it recognizes 
that it has available no body of law which can be said to be 
appropriate in terms of the legal policy of any interested state. What 
should the court do with these cases? It should decide them in 
accordance with the law of the forum. But it should not apply 
mechanically all of that law. For example, New York should never 
apply the law of the forum to determine the rule of the road in 
Saudi Arabia. And a court should never apply the Sunday laws of 
the forum to invalidate a contract made abroad. 

These declarations require an explanation. If we approach the 
problem of conflict of laws in terms of the social and economic 
policies of the states involved, and in terms of the interests of those 
states in having their policies applied in a particular case, how can 
we justify resort to the law of a state which admittedly has no 
interest in the application of its policy to the case at hand? And how 
do we distinguish between those portions of the law of the forum 
that are to be applied and those that are not? Thus far, we have 
suggested only that the process of construction—i.e., of inquiry into 
the extent to which a law is “intended” to apply to cases not wholly 
domestic—will reveal clearly that a particular rule, such as the rule 
of the road, has no application to the case at hand. But by the same 
process it becomes equally clear that the forum’s rules of torts and 
agency have no application. 

Law is an instrument of social control. Recognition of this fact, 
and emphasis on the economic and social policies expressed in laws, 
would lead to a fresh and constructive approach to conflict-of-laws 
problems. But law is not an instrument of social control alone. It 
retains something of the quality and function that were commonly 
attributed to it before we became so acutely conscious of its 
sociological role. It is an accumulated body of experience and 
principle that has served well, on the whole, as a guide to the 


defendant, might have been an excellent disposition. On our hypothesis, Delaware 
would have applied its own law in an action by one of its citizens against the local 
corporation in the absence of a showing of the Saudi Arabian law, and it might be 
required to do the same in an action by a citizen of another state. 
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adjudication of disputes between parties in court. Grant that no 
governmental policy of New York respecting the problem of 
personal injuries will be advanced by the application of its law to a 
dispute between two foreigners arising out of a collision in Saudi 
Arabia; grant also that neither party regulated his conduct or 
planned his affairs with reference to New York law. The fact remains 
that there is a lawsuit pending in a New York court. The harsh 
alternative to deciding it according to New York law is to dismiss it. 
No conflict of interest among states being apparent, justice between 
the parties becomes the sole consideration. Justice between the 
parties requires a decision on the merits. And where should the New 
York court look for a rule of decision that will do justice between the 
parties but to the body of principle and experience which has served 
that purpose, as well as the ends of governmental policy, for the 
people of New York in their domestic affairs? 

Few courts have ever been willing to apply every jot and tittle of 
the domestic law to a foreign case in the absence of any showing of 
the foreign law. Various attempts have been made to rationalize 
the distinction between those portions of domestic law that can be 
suitably applied in the adjudication of the dispute and those that 
are felt to be unsuitable. One way, which would surely not be 
satisfactory today, is to draw the line between common law and 
legislation. The courts that were willing to presume that the foreign 
law was the same as the common, but not the statutory, law of the 
forum were not merely expressing hostility toward legislation. They 
were expressing belief that that portion of the law of the forum 
which consisted of the product of judicial reasoning and experience 
in the adjudication of cases was a reservoir of wisdom and justice 
that could be fairly drawn upon in any case, at least in the absence 
of a showing of foreign law, whereas legislation was likely to be 
fraught with political considerations, and hence suitable for 
domestic application alone. We realize now, of course, that the 
common law itself is an instrument of social and economic policy; 
and few would contend now that abstract justice could be done 
between the parties to a case without recognizing a right of action 
for wrongful death, so widespread is the acceptance of what was 
once a most hateful and “local” intrusion upon the “natural justice” 
of the common law. Courts which have adopted the position that the 
law of the forum will be applied in the absence of a showing of 
foreign law have commonly modified the generality of that view by 
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excluding local laws which provide for “penalties and forfeitures.” 
Nussbaum, in his strong advocacy of that position, recognized that 
there must be a limit to such employment of the law of the forum. 
He suggested that, just as the doctrine of local public policy places 
a limit on the extent to which foreign law is applied, so a counterpart 
of that doctrine limits the extent to which local law is applied in 
the absence of information as to the foreign law.’°* He was 
particularly troubled by the application of local law in the context 
of “rights originating in foreign familial and inheritance relations.”’*" 
In the end, he could offer nothing more precise than the suggestion 
that, in the absence of foreign law, “a court should apply its own 
law when substantial justice can thereby be attained.”1°* 

One could wish to improve upon the definiteness of this formula- 
tion, and I think there is one further suggestion of an analytical type 
that may be helpful. I do not offer it as a dramatic and sovereign 
solution to the problem of distinguishing between the local law that 
may appropriately be applied and that which may not, for I think 
that such a solution may prove to be unattainable. It does, however, 
account for the troublesome cases that have come to my attention, 
and it points to a consideration that should never be overlooked 
when the problem of recourse to foreign law is under discussion— 
especially when the doctrine of judicial notice is invoked in that 
connection. 

For what purpose do we refer to the law of a foreign state? We 
do so for various different purposes, some of which have nothing 
to do with conflict of laws, and some of which have nothing to do 
with the central problem of conflict of laws. That problem is to 
find the appropriate rule of decision when the interests of two or 
more states are potentially involved. But on many occasions we 
refer to foreign law not to find a rule of decision, but for a quite 
different purpose. This is clearest when we do not make use of 
choice-of-law rules at all. For example, a case otherwise wholly 
domestic may involve mistake of foreign law. No choice-of-law 
rule refers the court to the law of a foreign state; all significant 
contacts are with the forum, and the law of the forum furnishes the 
rule of decision. There is no question of conflict of laws. The tenor 
of the foreign law must be ascertained, however, if the fact of 
mistake is to be established. To apply the law of the forum in the 

156. Nussbaum, supra note 44, at 1040. 


157. Id. at 1041. 
158. Id. at 1042. 


THE LAW OF THE FORUM 67 


absence of a showing of foreign law would simply be irrational. But 
the purpose of the reference to the foreign law in this case has 
nothing to do with conflict of laws.’ The devolution of land may 
depend upon whether the law of the alien heir’s homeland would 
permit inheritance by Americans.'® Yet the “applicable law’—the 
law which furnishes the rule of decision—is of course the law of the 
forum and situs. The reference to the alien law has nothing to do 
with conflict of laws, but merely supplies a datum that is rendered 
material by the rule of decision which is found in the law of the 
forum. Cases such as these are frequently cited in discussions of the 
consequences of failure by the appropriate party to establish the 
foreign law, with no recognition of the fact that they are clearly 
distinguishable from cases presenting problems in the choice of 
law.7 

The thesis of this chapter has no relevance to the foreign-law 
element in cases such as these. The problem under discussion here 
concerns the course of action to be taken by a court when, according 
to a domestic choice-of-law rule, the rule of decision is to be found 


159. See Haven v. Foster, 26 Mass. (9 Pick.) 112 (1829). This old case has been 
selected out of the large number of available illustrations because it is the first in a 
section entitled “The Nature of the Foreign Law,” in 1 BEALE, Cases ON THE CoN- 
FLICT OF Laws 127 (1st ed. 1900). The failure to distinguish the different functions 
of references to foreign law has deep roots. 

On the other hand, Thayer seems to have appreciated the need for making the 
distinction: “[I]f the factum of domestic law is for the court, equally the factum of 
foreign law should be, — assuming it to be true that it is wanted, in order to determine 
the rule or law of the case.” THayer, A PRELIMINARY TREATISE ON EVIDENCE AT THE 
Common Law 258 (1898). (Emphasis added). Observe also the use of the expression 
“rule of decision” in the quotations in the text at notes 106, 114 supra. 

160. Ca. Pros. Cope § 259 (Supp. 1955); see Estate of Knutzen, 31 Cal. 2d 573. 
191 P.2d 747 (1948). 

161. A much-cited decision, and one that may have had an appreciable effect 
on the development of the New York law that was decisive in Walton, is Crashley v. 
Press Publishing Co., 179 N.Y. 27, 71 N.E. 258 (1904). This was an action for libel 
growing out of the publication in New York of an article charging that the plaintiff 
had participated in a revolutionary effort in Brazil. New York was treated as the 
“place of wrong,” the New York law of libel furnished the rule of decision, and no 
problem of the conflict of laws was involved. New York law, however, required a 
showing of special damages if the published matter was not libelous per se, which it 
would be if it charged commission of a crime of a certain class. This raises, in the 
first place, a problem of interpretation of the New York law: a crime under the law 
of New York, or of the country in which the conduct occurred? Having decided, or 
assumed, that this meant the foreign law, the court concluded that it was incumbent 
upon the plaintiff to establish that the offense was a crime under the laws of Brazil, 
and rather naturally refused to assume for this purpose that the laws of Brazil were 
identical with those of New York. But the case has nothing to do with conflict of laws 
and has no relevance to the problem of what a court should do when the foreign 
law that theoretically should furnish the rule of decision is not made to appear. See 
Bradley v. Mutual Benefit Life Ins. Co., 3 Lans. 341 (N.Y. Sup. Ct. 1870); cf. Banco 
de Sonora v. Bankers’ Mut. Cas. Co., 124 Iowa 576, 100 N.W. 532 (1903). 
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in a foreign law that is not invoked in timely and appropriate 
fashion. The thesis that in these circumstances the court should 
employ the rule of decision found in the law of the forum is 
bottomed upon my interpretation of the typical function of a choice- 
of-law rule, and is not transferable to cases in which no choice-of- 
law rule is involved. The comments made on the utility of judicial 
notice in establishing foreign law are similarly limited. I am 
not at all sure that when a man is prosecuted as an habitual offender 
and prior convictions of felony in another state are charged, the 
prosecution should not be required to establish by formal proof, 
to the satisfaction of the jury, all provisions of foreign law necessary 
to sustain the charge.’ That is a question beyond the scope of a 
study of the conflict of laws. The point is that it is dangerous to 
lump together, without regard to the functional differences involved, 
all problems of pleading and proof of foreign law, of presumptions 
and judicial notice of foreign law, and of the consequences of failure 
of timely information concerning such law. I would earnestly 
commend this thought to the consideration, in particular, of those 
who draft statutes on judicial notice of foreign law. 

In a typical conflict-of-laws case, such as Walton, when we are 
referred by a choice-of-law rule to the law of a foreign state, the 
purpose is to find the appropriate rule of decision. We are not 
seeking those provisions of foreign law which, given the appropriate 
rule of decision, may affect the outcome of the case, as in the purely 
domestic cases we have just been discussing where foreign law may 
affect the outcome although the rule of decision is found in the 
law of the forum. And when, in default of information as to the 
foreign law, we resort to the law of the forum faute de mieux, it is 
for the same purpose: to find an appropriate rule of decision.” In 


162. See People v. Morton, 41 Cal. 2d 536, 261 P.2d 523 (1953); cf. Smith v. 
Hays, 10 F.2d 145 (8th Cir. 1925); State v. Lawrence, 120 Utah 323, 234 P.2d 600 
(1951). 

163. I am not altogether happy with this terminology. The phrase “rule of decision” 
is best known because of its employment in the Judiciary Act § 34, 1 Stat. 73 (1789), 
and the Judicial Code, 28 U.S.C. § 1652 (1952). In that context, it suggests a 
distinction between substantive rules and rules of procedure. Here, of course, I am 
primarily suggesting a distinction between kinds of substantive law, or between the 
different purposes for which substantive law is employed. 

A helpful analogy may be found in cases on the problem of what constitutes a 
case “arising under” federal law for the purpose of determining the jurisdiction of 
federal district courts. A plaintiff bases his contention of negligence on the fact that 
the defendant railroad failed to comply with the Federal Safety Appliance Act. The 
case is not one “arising under” federal law. It is state law that gives the plaintiff a 
right of action for negligence and determines the extent of that right. Federal law 
furnishes a standard of conduct that may be relevant, or even decisive; but it is 
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this light, it should be clear why the court, having failed to find 
the rule of decision in the law referred to by the choice-of-law rule 
and having decided to resort to the law of the forum, should not 
apply the forum’s rule of the road or its Sunday laws. The rule of 
the road is not a rule of decision but a rule of conduct. There are 
rules of decision which say that negligence is the want of due care 
and that due care requires adherence to apposite rules of conduct. 
These rules of decision the law of the forum can supply, there being 
before the court no competing rule and no conflict with the interest 
of a foreign state. But the rule of conduct, at least when it is a rule 
of the road, can be found only in the law of the state where the 
conduct occurred.'** The rule that prohibits the transaction of 
business on Sunday is likewise a rule of conduct and one which, 
by what appears to be the sounder construction, applies only to con- 
duct within the territorial limits of the state. The forum’s rule of 
decision, which says that contracts made in violation of its own 
Sunday laws will not be enforced, is therefore inoperative with 
respect to foreign transactions. 

Moreover, even choice-of-law rules do not always refer us to the 
foreign law for the purpose of selecting among conflicting rules of 
decision that suggest competing interests of the states associated 
with the matter. Sometimes the reference is for the collateral 
purpose of ascertaining some datum that will be relevant in the 
application of the rule of decision which is unquestionably provided 
by the law of the forum. This is especially true of rules referring to 
the law governing personal status. Except in suits for declaratory 
judgments, the determination of status is almost never the ultimate 
object of an action. The question is seldom presented in the abstract, 
but almost always in the context of a primary question, such as the 


state law that furnishes the rule of decision. Jacobson v. New York, N.H. & H.R.R., 
206 F.2d 153 (1st Cir. 1953); Andersen v. Bingham & G. Ry., 169 F.2d 328 (10th 
Cir. 1948); cf. note 159 supra. 

164. Except that perhaps it may be ascertained without referring to any law at all. 
In Walton, counsel for the plaintiff was in the difficult position of having to avoid any 
reliance whatever on the law of Saudi Arabia and yet having to establish that it was 
not his client who was on the wrong side of the road. His solution was ingenious. With 
the plaintiff on the stand, he first elicited the fact that the vehicle the plaintiff was 
driving was an American model with a lefthand drive. Then plaintiff testified that he 
was driving on the righthand side and that he had safely passed several vehicles. 
Brief for Appellant, app. 35-36. Does not this testimony provide reasonable basis for 
an inference that the plaintiff was not violating the Saudi Arabian rule of the road? 

Courts sometimes find standards of conduct in laws and regulations that are clearly 
not “applicable.” See Skibs A/S Jolund v. Black Diamond S.S. Corp., 250 F.2d 777, 
786 (2d Cir. 1957); Morris, Srupies In THE LAw oF Torts 210-11 (1952). 
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right to inherit or the right to letters of administration. In these cases 
it is often perfectly clear that the law of the forum supplies the rule 
of decision for determining the litigation between the parties; the 
“choice-of-law” rule, which seems inaptly named in this role, 
performs a different function. 

Consider, for example, a workmen’s compensation proceeding in 
New York following the death of an employee. The employer is a 
New York enterprise, the injury occurred in New York, the deceased 
employee and the claimant have lived in New York as man and 
wife for many years. This is a purely domestic case, in the sense 
that the workmen’s compensation law of that state alone furnishes 
the rule of decision. The social and economic policies of New York 
with regard to industrial injuries are clearly relevant, and no other 
state can claim an interest in the application of its contrary policy. 
A question may be raised, however, regarding the claimant's status 
as widow. Clearly, this calls for interpretation of the New York law. 
Assuming that the law is tentatively interpreted to mean that in 
order to qualify as widow the claimant must have been validly 
married to the deceased, the court inquires into the fact of marriage. 
It appears that many years ago the parties, who were close relatives, 
participated in a religious ceremony in Italy, where both resided, 
and that thereafter they lived together as husband and wife. The 
court then inquires into the “validity” of the marriage. If such a 
marriage is in no way offensive to the laws of New York, probably 
that should be an end of the matter (though it usually is not). On 
the other hand, if, say, the relationship between the parties was 
such that New York law would discountenance a local marriage 
between local residents so related, the court may wish to inquire 
further, depending upon its interpretation of the word “widow” as 
used in the workmen’s compensation statute. It may be the policy 
of New York, for this purpose, to recognize as valid marriages that 
were valid when and where they were entered into, although they 
would not be regarded as valid if tested by local law. At this point 
(and also when it appears that the foreign marriage was inoffensive 
in terms of New York’s marriage laws) the process of construction 
of the New York statute is interrupted by the intrusion of a “choice- 
of-law” rule pointing to the law of Italy—the place of celebration 
and the domicile of the parties at the time—as the law “governing” 
the validity of the marriage. This may give welcome support to the 
construction process if it turns out that the marriage was 
unobjectionable from the standpoint of Italian family law. But what 


THE LAW OF THE FORUM 7a 


if it appears that Italian law required a civil ceremony that was not 
performed, or that the parties were so related as to be unable to 
contract a valid marriage according to Italian law? Because of the 
fact that the choice-of-law rule purports to designate the law that 
“governs the validity” of the marriage, there may be a tendency to 
assume that this, too, is an end of the matter; the claimant cannot 
be the widow. But this may make little sense in terms of New 
York’s social and economic policy. The New York statute might well 
be construed as including in the category of widows all those whose 
marriages were inoffensive to New York’s family laws, and more 
besides—so that there would be no point in denying compensation 
to the claimant, whose marriage was in no way offensive to New 
York policies, simply because the union she contracted with the 
deceased was discountenanced by the Italian law. Moreover, for 
what purpose would Italy have considered the marriage invalid? 
Would it have jailed the parties for living in adultery? Would it have 
denied the woman the rights of a lawful wife in her husband’s 
property? Would it have permitted her, without terminating the 
union by divorce, to marry another? And what do the answers to 
these questions have to do with the question whether she should 
receive compensation for the death of her helpmate in New York? 
Even if we find that Italy has a workmen’s compensation law, and 
that a person in the claimant’s position would not be entitled to 
compensation as a widow under that law, the question before the 
New York court is not answered. Italian law cannot supply the rule 
of decision; there is no Italian law on the question of the right of a 
resident of New York to recover compensation from a New York 
employer under the New York workmen’s compensation statute. 
At best, Italian law can inform us that the Italian courts would have 
refused to recognize the marriage as valid for this purpose or that, 
or for all purposes. With this information in hand, to be evaluated 
for what it is worth, the New York court will proceed to determine 
whether the claimant is the “widow” within the meaning of the 
New York statute. It may be that according to the true construction 
of the New York statute the term “widow” includes the claimant 
provided only that the couple maintained the relation of husband 
and wife in good faith.° If so, the Italian law of marriage is quite 
irrelevant. 


165. Cf. Daniels v. Detroit, G.H. & M. Ry., 163 Mich. 468, 474, 128 N.W. 797, 
800 (1910); 2 Larson, WorkKMEN’s COMPENSATION Laws §§ 62.21, 62.22 (1952). 
166. The hypothetical case in the text is based on Masocco v. Schaaf, 234 App. 
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The point is made crystal clear by Sutton v. Lieb." The wife’s 
Illinois divorce decree provided alimony so long as she did not 
remarry. She then married a divorced man in Nevada, but a New 
York court subsequently annulled the marriage on the ground that 
her second husband’s divorce from his former wife was invalid. 
When she sought to enforce continued payment of alimony under 
the Illinois decree, a force far stronger than any choice-of-law rule— 
the constitutional requirement of full faith and credit to the judg- 
ments of sister states—compelled Illinois to recognize that her 
remarriage was “void.” It did not, however, follow that she was 
entitled to continued payment of alimony. It was for Illinois to 
determine the effect of a void remarriage upon the obligation 
imposed by the decree. The case was a domestic case, and the rule 
of decision was supplied by domestic law. The invalidity of the 
foreign marriage, established beyond question by the foreign annul- 
ment decree, was merely a factor to be taken into account. 

It will be observed that we have been discussing these cases on 
the assumption that the foreign law is made to appear, and so have 
ventured beyond the scope of the present problem. It is not my 
intention to develop this line of inquiry. The purpose has been only 
to establish that in this context the choice-of-law rule performs a 
function quite different from the typical function of choosing the 
rule of decision. In our New York workmen’s compensation case 
the question of what the court should do if the Italian law of 
marriage is not established is one that I am not prepared to answer. 
The considerations involved are quite different from those involved 
in the question of what a New York court or a federal court in New 
York should do in a case like Walton. I am certainly not prepared to 
say that, in cases such as these, the New York court should simply 
apply the law of the forum in the absence of information as to the 
foreign law, as I do say in connection with the Walton case. The 
problem here is complicated by disturbing questions as to what the 
court should do even if the foreign law is plainly established. 
Without a careful study of that whole problem, it would be rash to 


Div. 181, 254 N.Y. Supp. 439 (3d Dep’t 1931). More interesting than the dictum to 
the effect that the law of the forum will be applied in the absence of proof of the 
foreign law, id. at 185, 254 N.Y. Supp. at 444, is the court’s treatment of the 
conflicting “expert” testimony, evincing a laudable determination to decide the case 
in accordance with New York policy notwithstanding the Italian law of marriage. 
Cf. Konieczny v. J. Kresse Co., 234 App. Div. 517, 256 N.Y. Supp. 275 (3d Dep't 
1932). But cf. Vergnani v. Guidetti, 308 Mass. 450, 32 N.E.2d (1941). 
167. 342 U.S. 402 (1952). 
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propose what the consequences of failure to establish the foreign 
law should be. It may be, with respect to all these cases in which 
foreign law is referred to, with or without the aid of a choice-of-law 
rule, for a purpose other than the typical one of finding the 
appropriate rule of decision, that there was wisdom in the old rule 
that foreign law must be pleaded and proved, and even that it must 
be proved to the satisfaction of the jury. Equally, it may be that 
some or all of the requirements of the old rule should be changed, 
and that the concept of judicial notice may be helpful for some 
purposes. I have not given these questions the consideration they 
require—and I am sure that the draftsmen of judicial notice statutes 
have not done so either, although those statutes in terms apply 
whenever resort to foreign law is indicated, irrespective of the 
purpose of the reference. The conclusions suggested in this chapter 
are applicable only where foreign law is referred to for the purpose 
of finding the appropriate rule of decision.’®* 

Recourse to the law of the forum in order to find the rule of 
decision where foreign law has not been invoked in timely and 
appropriate fashion by the party seeking its benefits involves no 
problem under the Due Process Clause or the Full Faith and Credit 
Clause of the Federal Constitution. Constitutional doubts in this con- 
text have been suggested, so far as I know, only by the California 
Law Revision Commission, which appears to be particularly sensi- 
tive to the possible influence of the Constitution on choice of 
law.1®° Such doubts stem, of course, from the fact that a state may 
violate one or both of these clauses by applying its own law when it 
has no substantial connection with, or interest in, the matter in litiga- 
tion and when the effect is to subvert the interest of another state 
and deprive a party of rights secured by the foreign law.’ It seems 
clear, however, that before a party can successfully make the con- 
tention that he has been deprived of life, liberty, or property 

168. Two cases prominent in the literature on this problem, In re Circle Trading 
Corp., 26 F.2d 193 (2d Cir. 1928), and Leach v. Pillsbury, 15 N.H. 137 (1844), 
present situations in which it would be difficult to advocate application of the law of 
the forum in default of a showing of the foreign law. In each the foreign law was 
wanted not to furnish the rule of decision but for a collateral purpose. In another 
leading case, Riley v. Pierce Oil Corp., 245 N.Y. 152, 156 N.E. 647 (1927), the 
foreign law appears to have been material, if at all, as the source of the rule of 
decision, and there seems to be no good reason why the court should not have 
applied the law of the forum in the absence of the defendant’s invocation of Mexican 
Pe Cau. Law Revision CoMM’N, op. cit. supra note 27, at I-12, I-20; cf. ch. 3, 
Btn. See ch. 3, infra, pp. 160-63. 
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without due process of law, or that full faith and credit has been 
denied to the laws of another state, he must have brought to the 
attention of the court in timely and appropriate fashion the law 
which is the source of his rights, or to which he asks the court to 
give full faith and credit. It is hardly unconstitutional to deprive 
people of rights that they do not establish or to deny full faith and 
credit to laws that are not brought to the attention of the court.17 


vill. CONCLUSION 


Leo Walton’s action against the Arabian American Oil Company 
was dismissed because the New York rule for choice of law was read 
as a mandate to the court to apply the law of Saudi Arabia or none 
at all. In the search for a more satisfactory solution we have 
encountered numerous difficulties. The problem has been tradi- 
tionally treated as one of pleading and proof, and therefore 
one for experts in evidence, rather than as a fundamental problem 
of conflict of laws. The classic introduction to all prescriptions for 
dealing with the problem has been: “When foreign law becomes 
material....” This introduction has proved to be fraught with 
ambiguity. When does foreign law become material—-whenever a 
choice-of-law rule points to the law of a foreign state, or only when 
it is invoked by a party seeking advantage in its provisions? 
Furthermore, we have found that foreign law may be material for 
quite different purposes, and that a solution that seems acceptable 
when foreign law is material for one purpose may not be so when 
it is material for another. In this century the dominant philosophy 
has dictated the view that foreign law becomes material (as supply- 
ing the rule of decision, at least) merely because the choice-of-law 
rule refers to it, without more. This view, coupled with the original 
prescription that when foreign law becomes material it is to be 
pleaded and proved like any other “essential element” of a cause of 
action or defense, led to difficulties which the courts attempted to 
alleviate, in part, by indulging in presumptions as to the tenor of 
the foreign law. In revolt against the formalism of the requirement 
of pleading and proof and some of its incidents, as well as against 
the artificiality of the presumptions, modern leaders in the field of 
evidence have employed the concept of judicial notice with results 
that in some respects have certainly been salutary. The judicial 
notice concept fails, however, to reach the heart of the problem. 
Moreover, this approach, even in its most sophisticated form, 


171. See Chicago & A.R.R. v. Wiggins Ferry Co., 119 U.S. 615, 624 (1887). 
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unrealistically minimizes the fact that a large expenditure of 
energy may be required to ascertain the foreign law; it gives inade- 
quate consideration to important questions of procedural fairness; 
it attributes to foreign law an imperative force quite out of 
proportion to that possessed by domestic law generally; and it 
ignores the different purposes for which foreign law may be 
“material.” 

We have preferred the older view that foreign law becomes 
material as furnishing the rule of decision only when it is invoked by 
a party seeking advantage from its provisions. In consequence, 
when the foreign law is not made to appear in timely and 
appropriate fashion by the interested party, the court will apply the 
law of the forum. We have recognized, however, that this procedure 
may not be appropriate in all cases, particularly where the foreign 
law is referred to not as the source of the rule of decision but for 
some collateral purpose. 

The conclusions suggested may be summarized as follows: 


1. The normal business of courts being the adjudication of 
domestic cases, and the normal tendency of lawyers and judges 
being to think in terms of domestic law, the normal expectation 
should be that the rule of decision will be supplied by the domestic 
law as a matter of course. 

2. The court should ordinarily depart from this procedure only 
at the instance of a party wishing to obtain the advantage of a 
foreign law. 

3. The law of the forum, as the source of the rule of decision, 
should normally be displaced only by the interested party’s timely 
invocation of the foreign law. The interested party invokes the 
foreign law by calling attention to its relevance and its superior 
claim to be applied, and by informing the court of its tenor.’” 

4. Since a rule of decision taken from foreign law may materially 
alter the issues and the evidence necessary to establish a claim or 
defense, an invocation of foreign law should ordinarily not be 
regarded as timely if it comes after the issues have been settled. 
While it is not vital that foreign law be invoked in the pleadings, 
it is necessary that it be invoked in the process by which the issues 
are settled, whether by pleading, pretrial conference, or otherwise. 
There may be circumstances in which a later invocation of foreign 

172. Whether or not the court will apply the foreign law so invoked will, of 


course, depend on conflict-of-laws principles. My somewhat unorthodox views on the 
method to be employed are suggested in the chapters to follow. 
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law may be permitted without procedural injustice to the opposing 
party. Rules as to the amendment of pleadings and of pretrial 
orders should furnish helpful analogies for dealing with such situa- 
tions. 

5. The foreign law should be invoked in such a way as to afford 
the opposing party full opportunity to (a) resist the contention that 
the foreign law is applicable, (b) present to the court his views as 
to the tenor of the foreign law, and (c) prepare his case in accord- 
ance with the requirements of the foreign law if it is found 
applicable. 

6. No exclusionary rules of evidence should interfere with the 
process of establishing the tenor of the foreign law. The parties may 
bring to the attention of the court any pertinent information. Yet if 
the judge is not satisfied as to the reliability of the written opinion of 
an expert, or as to the authenticity of a publication purporting to 
state the foreign law, he should have discretion to require the party 
to produce the expert for cross-examination, under oath if that 
seems desirable, or to require documentary proof of the foreign law 
in accordance with the rules of evidence. The court should also be 
permitted, though not expected, to consult any pertinent source of 
information, though not furnished by the parties. In that event, 
however, the court should, by making tentative findings or other- 
wise, give the parties an opportunity to be heard with respect to 
the conclusion to be drawn from such sources. 

7. The determination of the tenor of the foreign law should be 
made by the judge rather than the jury and should probably be sub- 
ject to review on appeal. 

8. The law of the forum may also be displaced, at least 
tentatively, as the source of the rule of decision, even without the 
invocation of a foreign law, by a party’s timely demonstration that 
the governmental policy of the forum, as expressed in its rule of 
decision, has no relevance to the case before the court. The time- 
liness of such a demonstration should be determined in the same 
way as that of an invocation of foreign law. In such a case, the fact 
that there is before the court no law which is particularly appro- 
priate to the disposition of the case is a factor which, in combination 
with other factors, may justify dismissal of the action without pre- 
judice on forum non conveniens grounds. If, however, considerations 
of justice require that the action be retained and decided on the 
merits, the court should determine it in accordance with the rule of 
decision found in the law of the forum. 


Chapter Two 


MARRIED WOMEN’S CONTRACTS: A STUDY 
IN CONFLICT-OF-LAWS METHOD 


I 


The problem of Milliken v. Pratt’ has been a featured subject of 
analysis in two of the most provocative writings in modern times on 
the conflict of laws.’ This fact alone, to say nothing of other studies 
of the same problem, or of the fact that the casebooks have made the 
decision familiar to the point of triteness, makes it seem almost pre- 
sumptuous to offer further discussion. The practical importance of 
the specific problem is no doubt approaching the vanishing point 
as a result of the progressive removal of restrictions on the capacity 
of married women to contract. A number of factors, however, have 
nurtured the temerity necessary to prompt further comment in such 
circumstances. In the first place, Cook and Cavers, after all, did not 
advance solutions of the problem in the papers cited,’ but only 
methods of approach to a solution. Cook has been severely criticized 
for the “destructive” character of his analysis, and Cavers seems to 
have resigned himself to disillusionment.’ In the second place, those 


Copyright, 1958, by the University of Chicago. Reprinted by permission of the 
copyright owner. Original citation: 25 U. Cur. L. Rev. 227 (1958). 

1.125 Mass. 374 (1878). 

2. Cook, The Logical and Legal Bases of the Conflict of Laws, 33 YALE L.J. 457 
(1924), reprinted in Coox, THe LocicaL anp LEGAL BAsES OF THE CONFLICT OF 
Laws, ch. I (1942), and in AssociaATION OF AMERICAN LAw ScHOOLS, SELECTED 
REaDINGs ON Conrtict oF Laws 71 (1956); Cavers, A Critique of the Choice-of- 
Law Problem, 47 Harv. L. Rev. 173 (1933), reprinted in AssocIaTION OF AMERICAN 
Law ScHooLs, SELECTED READINGS ON CoNFLICT OF LAws 101 (1956). Hereafter, 
the Association’s collection will be cited “AALS Reaprncs.” 

3. At a later time, Cook suggested that a somewhat flexible version of the rule 
referring to domicile would be preferable to the place-of-making rule. Coox, THE 
LocicaL AND LEGAL BAsES OF THE CONFLICT OF Laws, ch. XVI (1942). 

4. Yntema, The Historic Bases of Private International Law, 2 Am. J. Comp. L. 
297, 314 (1953) (AALS Reapincs, at 30, 43). 

5. Cavers, Review of Coox, THE LocicaL AND LEGAL BASES OF THE CONFLICT OF 
Laws, 56 Harv. L. Rey. 1170, 1173 (1943). More recently Cavers has returned to 
the attack with a vigor that considerably discounts the pessimism he expressed in 
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of us who teach the subject have to treat the case anew each year, 
no matter how trite or how limited in current “practical” importance 
it may be; and one harbors a sense of guilt at not having committed 
one’s treatment of it to paper, and hence, perhaps, not having 
thought it through. As for the diminishing practical importance of 
the specific problem, that is a circumstance that should not dis- 
courage inquiry, at least so long as there is any possibility that the 
results may have a somewhat broader application. Indeed, I am 
inclined to think that the fact that a problem is familiar, is limited in 
scope, and can be viewed in detachment from live controversy over 
the values involved in the conflicting laws, actually commends the 
problem for selection as the focus of a study of the methods of con- 
flict of laws. 

No further apology is needed for restating the problem, since 
each year brings another contingent of law students who are 
unfamiliar with it: 

In 1870 Mrs. Pratt, at her home in Massachusetts, executed a 
guaranty of her husband’s credit in favor of a partnership doing 
business in Portland, Maine. She delivered the instrument to her 
husband, who mailed it to the firm in Maine. In reliance on the 
guaranty, and in response to orders placed by Mr. Pratt, the partner- 
ship delivered goods to Mr. Pratt, either in person or by common 
carrier “for him,” Mr. Pratt paying the shipping charges. Upon 
default, the partners sued Mrs. Pratt in Massachusetts on the 
guaranty. According to a Maine statute enacted in 1866, a married 
woman was competent to bind herself by contract as if she were 
unmarried. According to the law of Massachusetts at the time of 
the transaction, a married woman could not bind herself by contract 
as surety or for the accommodation of her husband or of any third 
person. 

Reversing a judgment for the defendant, Mr. Justice Gray, for 
the Supreme Judicial Court of Massachusetts, announced that “[t]he 
general rule is that the validity of a contract is to be determined by 
the law of the state in which it is made. ...” Treating the instrument 
executed by Mrs. Pratt as an offer for a unilateral contract, and con- 
cluding that the offer was accepted when and where the offeree 


1943. Cavers, The Two “Local Law” Theories, 63 Harv. L. Rey. 822 (1950) (AALS 
READINGS, at 124). 

(Still more recently, Professor Cavers has indicated qualified agreement with the 
analysis employed in these essays. See Cavers, The Conditional Seller's Remedies and 
the Choice-of-Law Process, 35 N.Y.U.L. Rey. 1126, 1136-42 (1960).) 
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delivered goods to the buyer or to a carrier for him, which was in 
Maine, the court concluded that Maine law governed and gave the 
contract validity. The court specifically rejected, on pragmatic 
grounds, the suggestion that such a question of capacity to contract 
should be decided in accordance with the law of the domicile. 
Finally, having determined that the contract was valid according to 
the applicable foreign law, it declined to take advantage of a second 
line of defense for Mrs. Pratt, which was available in the doctrine of 
local public policy. In this it was fortified by the fact that, after the 
transaction but before the action had been filed, Massachusetts law 
had been changed so as to remove the incapacity of married women. 

Cook’s initial interest in the case was limited; he analyzed it only 
to support his local law theory.® Noting that the Massachusetts court 
applied the rule that Maine would have applied to a purely domestic 
case, and did not inquire into the conflicts rules that would have 
indicated how Maine would have decided this particular case, with 
its mixed factors, he dealt a heavy blow to the theories according to 
which courts in conflicts cases are said to apply foreign law and to 
enforce foreign-created rights. “... it follows that we must say that 
[the Massachusetts court] neither applied Maine ‘law’ nor ‘recog- 
nized and enforced a Maine-created right, as such, and that what it 
did do was to apply to the case before it the Massachusetts law 
and so to enforce a Massachusetts-created right.” 

Cavers did not refer to Milliken v. Pratt specifically, but he con- 
structed a hypothetical case that presented the same problem. His 
analysis, too, was advanced in support of a thesis—which, over- 
simplified, was “that considerations of justice and social expediency 
should be... the dominant determinants of problems in this field.”* 
His principal points in connection with the Pratt problem were: (a) 
that traditional conflicts method wrongly ignores the content of the 
competing rules of law; (b) that a rule referring to the source of 
the applicable law without regard to the content of that law will 
produce anomalous results when the patterns of content are 
reversed; (c) that the traditional “contacts” which courts seek out 
in order to relate the case to one state or another are too meager and 
too mechanically applied, and that a much wider range of facts 
should be taken into account; and (d) that the place where the 


6. Coox, supra note 2, at 470 et seq. (AALS Reapincs, at 82 et seq.). For Cook’s 
later view, see note 3 supra. 

7. Cook, supra note 2, at 473 (AALS Reanrncs, at 84-85). 

8. Cavers, supra note 2, at 178 (AALS Reapincs, at 105). 
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contract is made, determined in accordance with rules of contract 
law for determining when the contract is made, is irrelevant to the 
selection of the rule that should govern. 

This is not, of course, a full statement of the Cavers thesis. It is 
simply a résumé of the points developed in discussion of the Pratt 
problem, to be woven into the thesis—which, to oversimplify again, 
was that “[t]he choice of ...law [sh]ould not be the result of the 
automatic operation of a rule or principle of selection but of a search 
for a just decision in the principal case.” 

Before we begin our discussion of Milliken v. Pratt, I should like 
to change one of the facts. It is evident from the opinion of the 
court, and the fact has been duly noted,’® that the change in the 
Massachusetts law between the time of the transaction and the 
filing of the suit had a material influence on the decision. But for 
that fact, it is possible that the Massachusetts court might have held 
that the applicable law was that of the married woman’s domicile,” 
although that seems doubtful in view of Mr. Justice Gray’s clear 
appreciation of the practical inconvenience of such a rule. More 
likely, the court, while professing adherence to the principle that the 
law of the place of making governs, would have invoked local public 
policy as its justification for not applying the “applicable” law. At 
any rate, the change in the domestic law of Massachusetts destroyed 
any conflict of interest between Massachusetts and Maine, and so 
any real problem of conflict of laws.'* If we are to proceed with this 
discussion we must have a problem. I therefore suggest that we 
delete from our consideration the fact that the Massachusetts law 
was changed. Indeed, I suggest that we go one step farther. We are 
not a great deal better off if all we know about the position of 
Massachusetts is that it retained a rule disabling married women to 
assume the obligations of suretyship. One of the reasons why we 
can tolerate a mechanical, deductive system of conflict of laws and 


g. Id., at 193 (AALS Reanpincs, at 114). 

10. Cook, supra note 2, at 473 n. 49 (AALS Reapincs, at 84 n. 49). See also 
Union Trust Co. v. Grosman, 245 U.S. 412, 417 (1918). 

11. Cook, supra note 2. 

12. Cf. Cavers, The Two “Local Law” Theories, 63 Harv. L. Rev. 822, 828 
(1950) (AALS Reapincs, at 128). It is interesting to note that, when the rationale 
is in terms of “local public policy,” the outcome of a case can legitimately be affected 
by a change of law or of circumstances occurring after the event. Would such a 
result become objectionable if the conflict-of-laws rules themselves were stated in 
terms of policy? Cf. Vanderbilt v. Vanderbilt, 354 U.S. 416, 433-35 (1957) (dis- 
senting opinion); Yarborough v. Yarborough, 290 U.S. 202, 213 (1933) (dissenting 
opinion ). 
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the anomalies it produces is that frequently—and this is especially 
true of common-law rules—the purpose and policy of the rule is 
obscured by the mists of antiquity, or is obsolete, or simply incon- 
sequential. There still may be no discernible conflict of interest. I 
should therefore like to assume that, shortly prior to 1870, a bill 
was introduced in the Massachusetts General Assembly for the 
enactment of a law similar to that enacted in Maine in 1866, 
removing the contractual disabilities of married women; that the 
issue was fully debated; that the proposal was defeated by a decisive 
though by no means overwhelming majority; and that the explicit 
reason for its defeat was the only one even remotely intelligible in 
modern times: that (in the judgment of the majority of the General 
Assembly ) married women as a class are a peculiarly susceptible lot, 
prone to make improvident promises, especially under the influence 
of their husbands. We thus assume that by its negative action the 
General Assembly in effect gave deliberate approval to the existing 
rule: that no contract whereby any married woman might under- 
take to assume liability as a surety should subject her to judgment 
in any court. 


i 


Lawgivers, legislative and judicial, are accustomed to speak in 
terms of unqualified generality. Apart from the imperatives, the 
words most inevitably found in rules of law are words like “all,” 
“every, “no,” “any,” and “whoever.” In part, perhaps, this propensity 
is traceable to the fact that there lurks in all of us some vestige of 
the superstition that laws have an inherent quality of universality, 
derived from their association with Justice and Right Reason.” This, 
however, must not be taken too seriously, because in a great many 
cases it is quite obvious that the lawgivers do not mean all that they 
say. Suppose, for example, that we could buttonhole in the state- 
house corridor the personification of the Massachusetts General 
Assembly and ask, “Now, really, do you mean to say that, if a 
married woman living in Maine should execute in Maine a guaranty 
of her husband’s obligation to a Maine creditor, a Maine court could 
not or should not enter judgment on the guaranty against her?” 
There is no doubt at all what the startled, condescending reply 
would be: “Certainly not. What Maine courts do in actions between 


13. Possibly this kind of thinking is responsible for such preposterous decisions 
as that in Ulman, etc. Woolen Co. v. Magill, 155 Ga. 555, 117 S.E. 657 (1923). 
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Maine parties arising out of Maine transactions is no affair of mine. 
Massachusetts problems are more than enough to keep me busy, 
thank you.” 

The important reason why lawgivers speak in such extravagantly 
general terms is that they ordinarily give no thought to the phenom- 
ena that would suggest the need for qualification, When the 
Massachusetts legislature addresses itself to the problem of married 
women as sureties, the undeveloped image in its mind is that of 
Massachusetts married women, husbands, creditors, transactions, 
courts, and judgments. In the history of Anglo-American law the 
domestic case has been normal, the conflict-of-laws case marginal. 
Probably this is still true, despite the much-publicized mobility of 
modern society. At least it is true in the thinking of lawyers. Nor is 
this a circumstance to be altogether deplored; presumptions of 
normality spare us, personally and professionally, a good deal of 
unnecessary worry and trouble. 

Marginal or not, however, the conflict-of-laws case must be 
dealt with when it arises, if not before; and between the wholly 
domestic case visualized by the Massachusetts legislature and the 
wholly foreign case posed by our impertinent question lies an 
unimagined range of mixed configurations, each of them, however 
rare in actual occurrence, a conflict-of-laws case by definition. It 
may be interesting and even instructive to enumerate these cases in 
detail, if only because that is rarely, if ever, done. The enumeration 
will suggest something of the scope and difficulty of the conflict-of- 
laws problem the legislature has left to the courts, and may prove an 
aid to analysis. Within reasonable limits, such an enumeration is 
possible. At first thought it may seem that, given a multiplicity of 
possibly significant factors and possibly interested states, the 
number of possible conflicts cases might verge on the astronomical. 
By being only a little arbitrary, however, we can keep the problem 
of enumeration within manageable limits. 

Let us stipulate, therefore, that in a case like Milliken v. Pratt 
there are just four factors that may be significant for our purposes: 


1. The domicile, or nationality, or residence, or place of business 
of the creditor; 

2. The domicile, or nationality, or residence of the married 
woman; 

3. The place of the transaction, i.e., the place where the contract 
is made, or possibly the place where it is to be performed; 
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4. The place where the action is brought.* 


It is by no means a matter of indifference which of the alternative 
concepts mentioned in the first three factors is ultimately settled 
upon as the significant one; but for our immediate purposes it is 
not necessary to make this choice, and, for the sake of simplicity, 
we may assume that the facts would satisfy any of the alternatives, 
and lump each set of alternative concepts together. 

There are two additional conditions to be observed: (a) For the 
time being, we are not interested in the content of the foreign rule 
(the content of the domestic [Massachusetts] rule is, of course, 
known); and (b) for present purposes we shall assume that only one 
foreign state is involved. 

In such a case as Milliken v. Pratt, then, there are four factors 
of possible significance for the conflict of laws, each of which may 
be either domestic or foreign (to Massachusetts ).’° There are there- 
fore sixteen possible combinations—sixteen different cases that may 
arise. One of these is the purely domestic case, and one is purely 
foreign. That leaves fourteen conflict-of-laws cases. By oversimplify- 
ing the problem and making certain rather arbitrary assumptions we 
have been able to reduce the possibilities to this relatively small 
range. Even so, the fourteen different conflict-of-laws cases are 
difficult to visualize. It may be useful to present the whole array 
(Table 1). 

If we were to place this array before our personification of the 
Massachusetts General Assembly, asking that he point out just which 
of the fourteen mixed cases the Massachusetts rule is intended to 
govern, and why, we should almost certainly meet with impatience 

14. Cf. Savicny, PRIVATE INTERNATIONAL Law, A TREATISE ON THE CONFLICT OF 
Laws AND THE Limits oF THEIR OPERATION IN RESPECT OF PLACE AND TIME 140 
(2d Eng. ed., 1880); see Yntema, supra note 4, at 310 (AALS Reapincs, at 4o). I 
am not unmindful of Cavers’ admonition that “[t]he problem of defining in a phrase 
the fact situations presenting conflict-of-laws problems is insuperable, since what the 
operative facts are depend on the rules for choice of law adopted. Until these rules 
are definitely ascertained, who can be sure that a given case is wholly ‘domestic’?” 
Cavers, supra note 2, at 176 n. 10 (AALS Reapincs, at 103 n. 10). But one cannot 
very well begin a chess game with a stalemate. In the end we may find a way out 
of this dilemma. If we can state conflict-of-laws rules in terms of the factors that 
bring the policy of a state into play, the “operative facts” are not dependent upon the 
rules. The dilemma is presented only if we conceive of conflict-of-laws rules as 
being necessarily universal choice-of-law rules of the traditional type. 

15. The experimentally minded reader may wish to stop at this point and make 
the enumeration for himself. Unless he is a bit of a mathematician, he is likely 
to find the process unexpectedly difficult (as I did). Such an experience helps one to 


understand why legislatures ordinarily do not undertake to specify how laws shall 
apply to mixed cases. 
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and rebuff. Most likely, the reply would be that such questions 
belong to the realm of conflict of laws, and are for the courts to 
determine.'® This does not mean that legislatures, when they are 
disposed to specify how their laws shall apply to cases involving 
foreign factors, refrain from doing so out of deference to the courts. 
It simply means, in this case, that the legislature has not thought 
about the matter, and does not want to think about it. 





Table 1 








Factors 





Residence of 
Residence of the married Place of 





the creditor woman contracting Forum 
1 D D D D__ All factors domestic (1) 
2 F D D D One foreign factor (4) 
3 D F D D 
4 D D F D 
5 D D D F 
6 F F D D Two foreign factors (6) 
a] D F F D 
8 D Dp F F 
9 FE D D F 
10 F D F D 
11 D F D F 
12 F F F D __ Three foreign factors (. 
13 F F D F 
14 F D F F 
15 D F F F 
16 F F F F All factors foreign (1) 


Left thus to our own devices, we may inquire what policy can 
reasonably be attributed to the legislature, and how it can best be 
effectuated by the courts in their handling of mixed cases. At the 


16. Cf. Cheatham, Sources of Rules for Conflict of Laws, 89 U. Pa. L. Rev. 
430, 449-50 (1941) (AALS Reanpincs, at 133, 140): “Most statutes are formulated 
with regard to only the ordinary or internal situations and on the problems of Conflict 
of Laws they are silent. Their sphere of application or use is to be determined through 
the principles of Conflict of Laws.” See also Cook, “Contracts” and the Conflict of 
Laws: “Intention” of the Parties, 32 Iti. L. Rev. 899, 908 (1938) (AALS Reapincs, 
at 639, 648). 
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outset, it is well to recognize that the legislature can effectively 
control the result of litigation only in its own courts, so that strictly 
speaking we might concern ourselves here with only half of the 
cases. We shall not so confine ourselves, however, because the 
legislature may desire to control the event of litigation in foreign 
courts, and the foreign court may, for one reason or another, defer 
to that desire. 

It is surely not a difficult matter to formulate the legislative 
policy in this case. We have in effect already done so in the act of 
artificial respiration performed on the moribund body of the law 
concerning the contractual capacity of married women. Massachu- 
setts, in common with all other American states and many foreign 
countries, believes in freedom of contract, in the security of com- 
mercial transactions, in vindicating the reasonable expectations of 
promisees. It also believes, however, that married women constitute 
a class requiring special protection. It has therefore subordinated its 
policy of security of transactions to its policy of protecting married 
women. More specifically, it has subordinated the interests of 
creditors to the interests of this particular, favored class of debtors. 
It has felt the influence of pressure groups—banking and commercial 
interests, feminists, liberals, traditionalists, conservatives. It has 
weighed competing considerations. Many of the legislators have 
been persuaded that there should be a change. Yet, although the 
decision runs counter to the interests of powerful constituents, the 
legislature decides in favor of protecting married women. 

What married women? Why, those with whose welfare Massa- 
chusetts is concerned, of course—i.e., Massachusetts married women. 
In 1866 Maine emancipated (its) married women. Is Massachusetts 
declaring that decision erroneous, attempting to alter its effect? 
Certainly not. Given a slightly different configuration of the little 
causes that determine the outcome of the legislative process, Massa- 
chusetts might have decided the same way. Who can say that Maine, 
or Massachusetts for that matter,** was wrong? All that happened 
was that in each state the legislature weighed competing considera- 
tions, with different results. Well, each to his own. Let Maine go 
feminist and modern; as for Massachusetts, it will stick to the old 


17. Of course, from the vantage point of today, we can make an objective and 
pragmatic judgment in favor of Maine’s policy. The point, however, is that such 
| questions are for legislatures to determine in the light of their advices at the time, 
and that no higher principles of reason were violated by the legislature of either 
state. There was no inconsistency in the two laws since, at least in the purely domestic 
context, each had its impact on a different group of married women. 
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ways—for Massachusetts women. Never mind, for the time being, 
exactly what we mean by “Massachusetts” married women—whether 
citizens, domiciliaries, residents. For the sake of convenience, until 
we must decide that question, let us say that it is residence in 
Massachusetts that defines the ambit of the state’s protective policy. 

The margin, narrow or substantial, by which the proposed 
change in Massachusetts law failed of enactment will soon be for- 
gotten; when legislation is passed (or not passed) the vote, being 
immaterial, is not reported in the statute books. The result stands in 
all its emphatic generality, the word of the legislature, unweakened 
by expressions of dissent. This is The Law, this is the Just Rule—this, 
it is all too easy to infer, is Right Reason, all else being error, all else 
being rejected. But any such inference is a far cry from the realities 
of the legislative process. The legislature knew very well that it was 
not discovering the “true” rule, rejecting error. The legislature was 
not abnegating the principle of security of commercial transactions. 
Massachusetts had, and still has, two interests: security of trans- 
actions, and protection of Massachusetts married women. The first 
has been subordinated; it has not been destroyed. Perhaps the con- 
verse is not quite true of Maine. True, for many years prior to 1866 
that state had subordinated its interest in the security of transactions 
to a policy of protecting its married women, and the change in the 
law may even have come about through a very close vote. Yet it 
seems far-fetched to say that Maine retains a subordinate policy for 
the protection of its married women. Security of transactions is, for 
both states, the basic policy, and the incapacitation of classes of 
persons the exception. It seems more realistic to say that Maine has 
completely abandoned the policy of treating married women as a 
favored—or disfavored—class; and that its interest in protecting the 
weak and susceptible is implemented, with respect to married 
women, just as it is with respect to other persons generally—i.e., 
through the more discriminating defenses of duress, fraud, mistake, 
want of mental capacity, and so on. 

So far, nothing that we have said provides any basis for a 
suggestion that the place where the contract is made has anything 
whatever to do with the policy of the Massachusetts legislature. 
Yet Mr. Justice Gray tells us that “[t]he general rule is that the 
validity of a contract is to be determined by the law of the state in 
which it is made....” Unless we have been very much mistaken 
in the foregoing formulation of the Massachusetts policy, the legisla- 
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ture was concerned with people—primarily Massachusetts married 
women—and the effects of their being induced to sign certain docu- 
ments. What possible difference can it make where the document 
is signed? What effect will such a general rule have upon the 
Massachusetts policy??® 

Before we examine that effect in detail, some preliminary 
observations are important. First of all, it would be remarkable if a 
rule, developed in the domestic law of contracts to determine when 
a contract is made, should prove serviceable in determining where 
a contract is made—assuming that the place of making has any 
relevance at all to such questions in the conflict of laws.’® For all 
the conceptual language that went into its development, that rule is 
best understood and evaluated as an allocation, between parties 
negotiating by correspondence, of the risks of uncertainty, delay, 
non-delivery, and so on. The more the rule is shaped consciously to 
this practical end, the more apparent becomes its irrelevance to 
the problems of conflict of laws. This is easily demonstrated by the 
familiar classroom parade of hypothetical cases. If Deering, Milliken 
& Co. had delivered the goods to Mr. Pratt in Massachusetts using 
their own wagons, the contract would have been “made in Massa- 
chusetts,” and Mrs. Pratt presumably would have escaped liability— 
though the mode of conveyance would seem to be totally irrelevant 
to any discernible Massachusetts policy.*® The bilateral contract 
emerging from a long series of counter-offers, the contract made by 
telephone, the bargain concluded on board an airplane, all lend 
themselves to the same demonstration. 

Secondly, there is no reason whatever to suppose that any alter- 
nate rule, even one devised expressly to determine where a contract 
is made for the purposes of conflict of laws, as distinguished from 
one designed to determine when it is made for purposes of allocating 
risks, would serve any useful purpose. I suppose a case can be stated 
in which there is no conceivable doubt as to where the contract is 
made—and to be performed. The parties meet in person, accompa- 


18. The analysis in terms of state interests employed here has been most explicitly 
suggested by Freund, Chief Justice Stone and the Conflict of Laws, 59 Harv. L. Rev. 
1210, 1216, 1223 (1946). See also Hancock, Choice-of-Law Policies in Multiple 
Contact Cases, 5 U. Toronto L.J. 132, 136-37, 142-43 (1943). 

19. It will be recognized that here, as in much of the argument to follow, I 
am using ideas advanced by Cavers and Cook. The repetition seems desirable in the 
interest of development of the argument, and there may perhaps be a somewhat 
different emphasis. 

20. Cf. CHEATHAM, GooprRiIcH, GriswoLD & REESE, CASES AND MATERIALS ON 
Conr.ict oF Laws 488 (4th ed., 1957). 
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nied by their counsel, in the center of a stadium. The document is 
read aloud. With solemn, ceremonial flourish the document is 
signed, sealed, witnessed, and delivered. The parties shake hands. 
The document provides that when payment—the only performance 
called for—is due, the parties will meet again in the same place to 
make and receive it. To devise a rule that would admit the 
statement that the contract was made in any other place would 
challenge the ingenuity of a Lewis Carroll.” If the scene is enacted 
in Massachusetts, the immanent law of the state, which droppeth 
as the gentle rain from heaven, pervades the contract, rendering it, 
if it is the promise of a married woman to answer for the debt of 
her husband, wet and void.” If, then, as persons seeking shelter from 
the rain, the parties move their solemn charade across a state line, 
and act out their parts in a congenially dry climate, what possible 
difference can that make in terms of anything that Massachusetts 
or any other interested state may be trying to accomplish through 
its laws? We may invent doctrines of local public policy”* and fraud 
on the law,” and resort to other devices to contain the absurdities 
spawned by sanctification of the place of making; but, as we shall 
see, they have not been effectively contained. Why not face the 
fact that the place of making is quite irrelevant; why not summon 
public policy from the reserves and place it in the front line where 
it belongs??® 

But perhaps we move too fast. The way to judge the rule is to 
see how it operates. The first thing to notice is that, by adoption of 


21. But cf. CaLtrornia Law Revision COMMISSION, RECOMMENDATION AND STUDY 
RELATING To CHorce oF Law GOovERNING SuRvIVAL OF AcTIONS J-18 (1957): “If 
legislation were enacted providing that the survival of a tort action is to be controlled 
by the place of the wrong, this would still leave considerable discretion in the court. 
Where is the place of the wrong?... Further assume that the parties were residents 
of the same state.... Could not the state of residence be reasonably considered the 
state with the primary interests and hence the place of the wrong?” 

22. “Those laws pervade all transactions which take place where they prevail, and 
give them their color and legal effect.” Bradley, J., in The Scotland, 105 U.S. 24, 29 
(1881). 

23. See Union Trust Co. v. Grosman, 245 U.S. 412 (1918). 

24. See CHEATHAM, GoopricH, GriswoLpD & REESE, CasEs AND MATERIALS ON 
Conr.icr or Laws 519-20 (4th ed., 1957). 

25. Five articles are generally helpful in this connection: Nussbaum, Public Policy 
and the Political Crisis in the Conflict of Laws, 49 YALE L.J. 1027 (1940) (AALS 
READINGS, at 220); Paulsen & Sovern, “Public Policy” in the Conflict of Laws, 56 
Coium. L. Rev. 969 (1956); Katzenbach, Conflicts on an Unruly Horse: Reciprocal 
Claims and Tolerances in Interstate and International Law, 65 Yate L.J. 1087 
(1956); Neuner, Policy Considerations in the Conflict of Laws, 20 Can. Bar Rey. 
479 (1942); Yntema, The Objectives of Private International Law, 35 CAN. Bar Rev. 
721 (1957). 
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the rule that the law of the place of making governs, Massachusetts 
renounces any claim that its law should control the result in exactly 
half of the mixed cases; for in seven of the possible cases the third 
factor, the place of making, which is all-important, is foreign. 
Furthermore, of the seven remaining cases, in which the applicability 
of Massachusetts law is asserted because the place of making is 
domestic, Massachusetts can be sure of effecting the result it pur- 
ports to desire in only three, because Massachusetts can directly 
control the result only in its own courts, and there are only three 
cases (Nos. 2, 3, and 6) in which the third and fourth factors (place 
of making and forum) are both domestic. On the face of it, this is an 
extraordinarily diffident attitude for a “sovereign” state to assume. 
This rule, this product of the General Assembly’s most careful 
deliberation, is to govern only seven of the fourteen possible cases? 
And is to govern four of those seven only by the grace and deference 
of a foreign court??® 

Assume for the moment a different attitude, carried to an 
extreme. Assume a quite selfish state, concerned only with pro- 
moting its own interests; a state, if you please, blind to consequences, 
and interested only in short-run “gains.” Such a state might be 
expected to apply its law disabling married women, or to desire its 
application: (a) to every case in which both parties reside in the 
state (Nos. 4, 5, and 8), since it has decided to subordinate the 
interests of domestic creditors to the interests of domestic married 
women; and, a fortiori, (b) to all cases in which the married woman 
is domestic and the creditor foreign (Nos. 2, 9, 10, and 14)—in short, 
to all cases in which the married woman is a local resident, regard- 
less of the creditor’s residence. Such a state would not be expected to 
apply its law to any case in which the creditor is a local resident and 
the married woman a foreigner (Nos. 3, 7, 11, and 15). It would be 
indifferent, and would cheerfully apply the foreign law, to the cases 
in which neither party is a local resident (Nos. 6, 12, and 13). The 
question is not, for the moment, whether such an attitude would be 
shocking, or unwise, or unjust, or unconstitutional. The question is 
whether it would be rational; and the answer is that it would—in 
the sense that, in the short run, without considering how other 
states or higher authority might react, the state would in this manner 
be doing all it could to maximize its own interests. 

26. Possibly, of course, by virtue of the Full Faith and Credit Clause of the 


Federal Constitution, Article IV, Section 1. But that is a consideration to be reserved 
for the time being. 
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It will be understood, I hope, that to recognize the rationality 
of such an attitude is not necessarily to commend it. But a statement 
of what a state would do, acting solely in its own interests, may 
serve as a gauge to measure the extent to which states do not so act, 
and thus provide a basis for discussing the phenomenon of their 
failure to do so. 

With these considerations in mind, let us examine the cases 
which Massachusetts, by embracing the rule that the law of the 
place of making governs, has (a) determined to control, (b) 
asserted, somewhat wishfully, an interest in controlling, and (c) dis- 
claimed an interest in controlling. 

The cases in the first class are shown in Table 2. 

In Case No. 2, application of the domestic law makes good sense. 
It protects Massachusetts married women, and that without expense 
to Massachusetts creditors. If the foreign state is Maine, Maine’s 
interest in the security of transactions is defeated. But if one state’s 
policy must yield, should not the court prefer the policy of its own 
state? 





Table 2 
Factors 


Residence of 





Case Residence of _ the married Place of 
Number the creditor woman contracting Forum 
2 F D D D 
3 D F D D 
6 F F D D 


In Case No. 3, despite the fact that three of the four factors are 
domestic, application of the domestic law makes no sense whatever. 
In the context with which we are concerned, it is abundantly clear 
that there is at stake no policy of Massachusetts relating to the 
administration of her courts. Sometimes such a policy is involved, 
and legitimately, as when the state believes that certain types of 
claims consume the time of courts without adequate social justifica- 
tion, or tend to the corruption of judicial processes.” No such con- 
siderations are involved here; no one suggests that the Massa- 


27. See N.Y. Civ. Prac. Act § 61-a (1941); N.Y.L. Rev. Comm’n Rep. 243 
(1947); id., at 200 (1935); Paulsen & Sovern, supra note 24, at 1002. 
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chusetts rule as to a married woman’s capacity is “procedural.” The 
only policies apparently at stake are those that have been suggested. 
And how does application of the domestic law in Case No. 3 accord 
with those policies? (a) It does not advance the interest of Massa- 
chusetts in protecting Massachusetts married women, for the 
defendant is not a resident of Massachusetts. (b) It subverts the 
interest of Massachusetts in the security of transactions, to the 
detriment of a Massachusetts creditor. This interest, it should be 
remembered, was not renounced by the legislative action, but only 
subordinated to another interest, which is not present in this case. 
Moreover, suppose that at this point we inquire into the identity of 
the foreign state, and into the content of its law. The foreign state 
proves to be Maine, which has emancipated its married women. In 
that event, application of the Massachusetts law (c) does not 
advance any interest of Maine in protecting married women and 
(d) conflicts with Maine’s general policy of security of transactions, 
although that policy is not directly involved, since the creditor is a 
Massachusetts resident. In short, application of the domestic rule 
advances no interest of either state, and clearly subverts an im- 
portant interest of Massachusetts itself. That is to say, it advances no 
interest that has yet become apparent. Whether there are higher 
interests that warrant such apparently irrational behavior remains to 
be seen. 


Table 3 





Factors 





Residence of 





Case Residence of _ the married Place of 
Number _ the creditor woman contracting Forum 
5 D D D F 
9 F D D F 
11 D F D F 
ve F F D F 


In Case No. 6, application of the domestic law makes no sense 
either. Both parties are nonresidents. Massachusetts has no interest 
in the married woman, and no apparent justification for upsetting 
the creditor’s reasonable expectations. Massachusetts is merely 
meddling. In so doing, it subverts Maine’s legitimate interest in the 
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security of transactions where Maine creditors are concerned, with- 
out advancing any state’s interest in protecting married women. 

In short, of the three cases which Massachusetts has determined 
to control, and which she can effectively control, the application of 
Massachusetts law makes sense, in terms of Massachusetts policy, in 
only one. In the other two, the application of that law advances the 
interest of neither state, and subverts an interest of one state or the 
other. This is, indeed, peculiar behavior. 

The cases in which Massachusetts had said that Massachusetts 
law ought to apply, but in which a foreign court will make the 
decision, are shown in Table 3. 

In Case No. 5 it is reasonable enough for Massachusetts to 
express the hope that other states will apply Massachusetts law. That 
is what Massachusetts would do if the case were in her courts (Case 
No. 1). No other state appears to have any legitimate interest in the 
matter. 

In Case No. g, also, it is reasonable for Massachusetts to hope 
that foreign courts will apply Massachusetts law. This is the foreign 
creditor against the domestic married woman. If the case were in 
the Massachusetts courts, Massachusetts would rationally apply 
domestic law (Case No. 2, discussed above). This may be asking a 
good deal of the foreign state, since now the power factor is reversed 
and Maine is in position to give preference to its own policy. But 
Massachusetts has done what it can. 

In Case No. 11, the creditor is a resident of Massachusetts and 
the married woman is a nonresident. If the foreign state is Maine, 
it is simply irrational for Massachusetts to express the hope that 
Massachusetts law will be applied. True, if the case were in a 
Massachusetts court, Massachusetts would so decide (Case No. 3, 
discussed above); but that decision would be irrational, and this is 
so for the same reasons. 

In Case No. 13, the Massachusetts hope that the foreign court 
will apply Massachusetts law is presumptuous and downright 
laughable. Massachusetts has nothing whatever to do with the case 
except that the contract was “made” there. If the foreign state is 
Maine, Massachusetts is asking that state to subvert its own policy, 
which gives primacy to the security of transactions, even where 
Maine interests alone are involved. True, if the case were in a 
Massachusetts court, Massachusetts would so decide (Case No. 6, 
discussed above); but if such a result would be indefensible in a 
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Massachusetts court, it would be more painfully so in a court of 
Maine. 

In short, the expression by Massachusetts of hope that foreign 
courts will apply Massachusetts law makes sense, in terms of 
Massachusetts interests, in only two of the four cases. In the other 
two, realization of the hope would advance the policy of neither 
state, and would defeat the policy of one state or the other. 

Of the seven cases which Massachusetts has disclaimed an 
interest in controlling, four are cases which it has de facto power to 
control, since they are in Massachusetts courts, as shown in Table 4. 


Table 4 





Factors 





Residence of 





Case Residence of _ the married Place of 
Number the creditor woman contracting Forum 
4 D D F D 
7, D F F D 
10 F D F D 
12 F F F D 


In Case No. 4, the position taken by Massachusetts seems 
incredibly perverse. No state other than Massachusetts has any 
interest in the matter. Yet Massachusetts goes to the trouble of 
ascertaining and applying foreign law. To what end? The result, 
if the foreign state is Maine, is to defeat Massachusetts’ own pre- 
ferred policy of protecting its married women, without advancing 
any policy whatever. 

In Case No. 7, where the creditor is domestic and the married 
woman a nonresident, the application of foreign law, if the foreign 
state is Maine, results in furtherance of Massachusetts’ subsidiary 
interest in security of transactions for local creditors without impair- 
ing any interest of either state in the protection of married women. 

In Case No. 10, application of the law of Maine results in further- 
ing Maine’s legitimate interest in security of transactions at the 
expense of Massachusetts’ legitimate interest in the protection of its 
married women. Let us not condemn such a result hastily. Where the 
interest of the foreign state is substantial and legitimate, as here, 
there may well be, among civilized states, reasons for relaxing the 
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uncompromising attitude of selfishness and requiring legitimate local 
policy to yield.** Inquiry into the possible existence of such reasons is 
deferred for the time being. We should note now, however, that 
Massachusetts’ position in this case is quite inconsistent with its 
position in Case No, 2, discussed above, where, faced with the 
identical conflict of interests, Massachusetts reached the conclusion 
that the foreign policy must yield.”® If Massachusetts in Case No. 
10 is acting upon altruistic or far-sighted considerations that we have 
not yet discovered, she does not do so consistently. 

In Case No. 12, the result of applying foreign law is eminently 
satisfactory. Maine alone is concerned. Maine would decide the 
same way if the case were in a Maine court (Case No. 16). Massa- 
chusetts has no reason to desire a different result. Maine policy is 
furthered without impairment of any policy of Massachusetts. 





Table 5 





Factors 





Residence of 





Case Residence of _ the married Place of 
Number the creditor woman contracting Forum 
8 D D F F 
14 F D F F 
15 D El F F 


In short, in these four cases where Massachusetts has disclaimed 
interest and willingly applied foreign law though it had de facto 
power to do otherwise with less trouble, the result clearly makes 
sense in terms of Massachusetts’ interests in only two cases. In one 
case Massachusetts’ interests are made to yield to those of the 
foreign state. In the remaining case, Massachusetts’ interests are 
subverted without advancing any foreign interest. 

Finally, Table 5 shows the three cases which Massachusetts has 
disclaimed an interest in controlling, and which it cannot effectively 
control since they are in foreign courts. 

28. “In saying all this it is not meant to suggest that there are not situations in 
which a married woman from another state should be held to have the same con- 
tractual capacity as married women domiciled in the state in which she acts.” Coox, 
Tue LocicaL AND LEGAL BAsEs OF THE CONFLICT OF LAws 440 (1942). 


2g. The positions are inconsistent, that is, unless the fact that the place of making 
differs in the two cases is ground for distinction, which of course it is not. 
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In Case No. 8, Massachusetts invites Maine to apply Maine law 
although Maine has no interest in doing so, and although the result 
is to subvert Massachusetts policy with no advantage to Maine. 

In Case No. 14, Massachusetts invites Maine to apply Maine law, 
preferring the interest of Maine and its creditors to that of Massachu- 
setts and its married women. (Compare Cases Nos. 2 and 10, dis- 
cussed above. ) 

In Case No. 15, Massachusetts invites Maine to apply Maine law 
with the result that Massachusetts’ subsidiary interest in security of 
transactions is advanced without prejudice to any policy for the 
protection of married women. 

In short, the result of the application of foreign law is subversive 
of Massachusetts’ interests in two cases, in only one of which is any 
interest of the foreign state advanced. In one case the policy of 
Massachusetts is advanced without detriment to any state’s policy. 

Summarizing the entire series, we find that application of the 
law of the place of making has the results shown in Table 6, if we 
assume (a) that the foreign law is different and (b) that Massachu- 
setts’ wishes will be respected by the foreign state. 

A startling fact shown by this table is that the largest group of 








Table 6 
I Domestic interest advanced without 
detriment to foreign interests Case No. 5 (DDDF) (3) 
Case No. 7(DFFD) 
Case No. 15 (DF FF) 
II Foreign interest advanced without 
detriment to domestic interests Case No. 12 (FFFD) (1) 
Ill Domestic interest advanced at expense 
of foreign interests Case No. 2(F DDD) (2) 


Case No. 9 (F DDF) 


IV Foreign interest advanced at expense 
of domestic interests Case No. 10 (F DF D) (2) 
Case No. 14 (FDFF) 


V Foreign interest subverted with no ad- 
vancement of domestic interests Case No. 6(F FDD) (2) 
Case No. 13 (F FD F) 
VI Domestic interest subverted without 
advancement of foreign interests Case No. 3(DFDD) (4) 
Case No. 11 (DF DF) 
Case No. 4(DDFD) 
Case No. 8(DDFF) 
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cases (Group VI) consists of those in which application of the rule 
subverts domestic interest without advancing any interest of the 
foreign state. Add to this the group in which foreign interests are 
subverted with no advancement of domestic policy (Group V), and 
we have a total of six of the fourteen cases in which the operation 
of the rule seems purely perverse. Against this result, note that 
application of the rule advances domestic interests in only five cases 
(Groups I and III), and in two of these does so at the expense of 
foreign interests. Note also that the result in the two cases last 
mentioned is exactly counterbalanced by the fact that in two cases, 
apparently indistinguishable (Group IV), domestic interests are 
subordinated to foreign. The deference to foreign interests appears 
to have a certain rhythm, but is without rhyme or reason. 

From the point of view of Maine (i.e., of a state that has 
emancipated its married women), the array of possible cases is, of 
course, a mirror image of that presented in Table 1, as shown in 
Table 1a. 

Maine has asserted the primacy of its interest in the security of 














Table la 
Factors 
Residence of 
Case Residence of _ the married Place of 
Number the creditor woman contracting Forum 
1 F F F F All Factors Foreign (1) 
2 D F F F Three Foreign Factors (4 
a F D F F 
4 F F D F 
5 F F F D 
6 D D F F Two Foreign Factors (6) 
7 F D D F 
8 F F D D 
9 D F F D 
10 D F D F 
1 F D F D 
12 D D D F One Foreign Factor (4) 
13 D D F D 
14 D F D D 
15 F D D D 
16 D D D D All Factors Domestic (1) 
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transactions. In the selfish pursuit of this interest, Maine should 
logically desire the application of its own law (a) to all cases in 
which both parties reside in the state (Nos. 6, 12, and 13), and also 
to all cases in which the creditor is a local resident and the married 
woman foreign (Nos. 2, 9, 10 and 14)—in short, to all cases in which 
the creditor is a local resident, regardless of the married woman’s 
residence. When the married woman is a resident and the creditor 
a nonresident (Nos. 3, 7, 11, and 15), Maine, by applying its own 
law, can advance the foreign—the common—interest in security of 
transactions without impairing any interest of its own. (Maine is not 
assumed to be so selfish as to want to advance the interests of 
Maine debtors where it has adopted no relevant protective policy. ) 
It would be indifferent, and would cheerfully apply the foreign law, 
to the cases in which neither party is a local resident (Nos. 4, 5, and 
8). 

By a repetition of the process previously employed to appraise 
the results of application of the law of the place of making in terms 
of the interests of the states concerned (the details need not be 
repeated here) we can arrive at the results shown in Table 6a, which 
is, of course, correlative to Table 6. 


Table 6a 
I. Domestic interest advanced without 
detriment to foreign interests Case No. 12 (DD DF) (1) 
II. Foreign interest advanced without 
detriment to domestic interests Case No. 15 (F DDD) (3) 


Case No. 7(F DDF) 
Case No. 5 (FF FD) 
III. Domestic interest advanced at ex- 
pense of foreign interests Case No. 14 (DF DD) (2) 
Case No. 10 (DF DF) 
IV. Foreign interest advanced at expense 
of domestic interests Case No. 9 (DF FD) (2) 
Case No. 2(DFFF) 
V. Foreign interest subverted with no 
advancement of domestic interests Case No. 8 (FF DD) (4) 
Case No. 4(FFDF) 
Case No. 11 (F DF D) 
Case No. 3(FDFF) 
VI. Domestic interest subverted without 
advancement of foreign interests Case No. 13 (D DF D) (2) 
Case No. 6(DDFF) 


—— SS 
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Table 7 compares, for the fourteen conflict-of-laws cases, the 
results that would be reached in the advancement of the selfish 
interests of Massachusetts (Column 1), in the advancement of 
Maine’s selfish interests (Column 2), and by the uniform application 
of the law of the place of making (Column 3). (The plus sign [+] 
indicates that the contract would be held valid; zero [o] that it 
would be held invalid.) This merely confirms what we have already 
observed, viz., that in six of the fourteen cases the result of the 
uniform application of the law of the place of making is contrary 
to that dictated by the interests of both states (Nos. 3, 4, 6, 8, 11, and 
13), while in only four (Nos. 5, 7, 12, and 15) does the result 
conform to that indicated by the interests of both states. In the 
remaining four cases (Nos. 2, 9, 10, and 14) the result is contrary to 
the interest of one state or the other. 








Table 7 
aaa Law Applied and Result 
1 2 3 
2 Mass. 0 Me. + Mass Oo 
3 Me. se Me. at Mass o 
4 Mass. 0 Mass. o Me. oe 
5 Mass. o Mass. oO Mass 0 
6 Me. t- Me. a Mass o 
a Me. + Me. + Me. ais 
8 Mass. 0 Mass. 0 Me. Fi 
9 Mass. 0 Me. ete Mass o 
10 Mass. o Me. te Me. + 
11 Me. i Me. aa Mass oO 
12 Me. ate Me. ais Me. a 
1 Me. ate Me. aa Mass oO 
14 Mass. o Me. ate Me. oe 
15 Me. a Me. of Me. + 
m 


The utility of a rule that operates so capriciously must certainly 
be suspect. That such a rule should have been announced and 
followed at all seems almost incredible.*° In fact, as everyone knows, 
it has not been followed consistently. When the indicated result is 
absurd and is perceived to be so, there are means of escaping it. The 
connecting factor—the place of contracting—is not always intract- 


ee 
3o. Neuner, supra note 25, at 498, offers the most charitable explanation. 
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able, and re-examination of the facts may lead to its relocation.** In 
the cases falling into Group IV (Table 6), applicability of the 
foreign law may be conceded and the result avoided by invoking 
“local public policy;” in a case like No. 4 (Table 1) (D D F D) the 
same idea can be expressed and the same result reached through the 
expletive “fraud on the law.” Alternative choice-of-law rules are 
available (law of the place of performance, law intended by the 
parties, law giving validity to the contract, law of the place having 
the most substantial connection). Fortified with knowledge of the 
availability of these devices, the uninitiated reader might well ask 
whether any court would actually reach such results as are indicated 
in Groups V and VI (Tables 6 and 6a). 

It may be doubted that Mr. Justice Gray would have done so. 
Like an Alpinist ascending an unknown slope, he left inconspicuous 
little handholds to facilitate his retreat if the route should lead to 
danger.** Let there be no doubt, however, that courts actually do 
reach the results that seem so indefensible. Bad law makes hard 
cases. The hypnotic power of the idea of territorial jurisdiction and 
vested rights is not to be underestimated. It must not be forgotten 
that only a few years ago the United States Supreme Court was able 
to hold that an attempt by a state other than that where the contract 
was made to control the incidents of a contract was so presumptuous 
an intermeddling with matters beyond the state’s legitimate sphere 
of governmental function as to amount to a denial of due process 
of law—and this although the state in question had a substantial 
practical basis for its asserted interest.** In what appears to be the 
same spirit of conceptualism, the courts have announced capricious 
results in cases involving married women’s contracts. In Greenlee v. 
Hardin** a married woman domiciled in Mississippi executed a 
promissory note dated and payable in Florida to a Florida corpora- 


31. Compare Mutual Life Ins. Co. v. Liebing, 259 U.S. 209 (1922), with New 
York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918). See Cavers, A Critique of the 
Choice-of-Law Problem, 47 Harv. L. Rey. 173, 182 (1933) (AALS Reapincs, at 107 
et seq.). 

io He stated that the rule was the “general” rule, implying the possibility of 
exceptions. He stated that a contract valid by the law of the place of making was 
valid everywhere, but did not state the converse proposition. He noted that the 
contract was not only made but to be performed in Maine. He also left open the 
possibility that some significance might be attached to the fact that the guaranty bore 
“date of Portland.” Cf. Chemical National Bank v. Kellogg, 183 N.Y. 92, 75 N.E. 
1103 (1905). 

33. New York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918). See also Allgeyer v. 
Louisiana, 165 U.S. 578 (1897). 

34.157 Miss. 229; 127 So. 777 (1930). 
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tion. Action was brought in Mississippi. By the law of Florida 
married women lacked capacity to make a valid promissory note; 
by the law of Mississippi there was no such incapacity. This is pre- 
cisely Case No. 11 (F D F D) from Tables 1a and 6a. The 
Mississippi court, relying primarily on the place-of-making rule and 
secondarily on the place-of-performance rule, held that Florida law 
governed and the note was invalid. In so doing, the Mississippi 
court, at some inconvenience to itself, subverted Florida’s subsidiary 
interest in the security of transactions without advancing any 
interest of either state in the protection of married women. And in 
Burr v. Beckler®® a married woman who was a resident of Illinois 
executed a note for the accommodation of her husband while she 
was “temporarily sojourning” in Florida. The creditor interests were 
associated only with Illinois, by whose law married women were 
competent to make such contracts. Action was brought in Illinois. 
By the law of Florida, such contracts were invalid. The Illinois 
court, finding that the place of making was Florida, inexorably 
applied the Florida rule and held the contract invalid. This is 
precisely Case No. 13 (D D F D) from Tables 1a and 6a. The 
decision of the Illinois court, which was not reached without some 
inconvenience in the ascertainment of foreign law, frustrated Illinois’ 
own interest in the security of transactions without advancing the 
interest of any state in the protection of married women. 

We need not pause to inquire why courts behave in such strange 
ways. The history of conflict-of-laws theory makes that plain 
enough. The question is whether there is any rational justification 
for their continuing to do so, now that the infirmities of the 
traditional method are so well understood. 

The most forceful affirmative defense that can be made for the 
traditional method is that it leads to uniformity of result, regardless 
of the state in which the action is brought. This, given the assump- 
tions of the method, is undeniably true. It is also undeniably true 
that uniformity of result should be one of the primary objectives of 


35. 264 Ill. 230, 106 N.E. 206 (1914). It may be thought that this decision was 
influenced by the elements of fraud in the case. If so, we may substitute a similar 
decision in which there is no indication of such an explanation: Nichols & Shepard 
Co. v. Marshall, 108 Iowa 518, 79 N.W. 282 (1899). The married woman, domiciled 
in Iowa, signed the note while temporarily visiting in Indiana. The residence of the 
creditor does not appear. The Iowa court applied Indiana law to invalidate the note. 
This is either Case No. 11 or Case No. 13 from Tables 1a and 6a. Whatever the 
creditor’s residence, the decision frustrated one state’s interest without advancing any 
interest of the other. 


MARRIED WOMEN’S CONTRACTS 101 


a rational system of conflict of laws. According to the rule that the 
law of the place of making governs, any given case is decided in the 
same way irrespective of the state in which the action is brought. 
That is to say, this is the result if both states (a) characterize the 
problem in the same way, as one involving the validity of a con- 
tract, and (b) apply the rule that the law of the place of making 
governs (rather than some alternative rule), and (c) locate the 
connecting factor (the place of making) in the same way, and (d) 
do not invoke any second-line defenses, such as local public policy. 
This is a long list of “ifs,” and we are well aware that the discipline 
of the system is not always sufficient to maintain adherence to all of 
the necessary conditions when the result is perceived to be anoma- 
lous.*° The ideal of uniformity of result is, therefore, to some extent 
illusory. But assume that the necessary conditions are all observed, 
and the ideal uniformity results. Is the achievement worth the cost 
at which it was attained? The cost, be it remembered, is that in six 
of the fourteen possible cases the interests of one state are defeated 
without advancement of the interests of the other, and that in two 
additional cases the interests of the forum are made to yield to 
foreign interests. In only four cases are the interests of one state 
advanced without impairment of a foreign interest. In two cases 
the interests of the forum are given preference over foreign interests. 
This seems an extravagant price to pay for uniformity of result—the 
more so since the attainment of that goal is in fact problematical. 
We are moved to recognize again that uniformity of result, while it 
is a basic and ever-present desideratum in conflict-of-laws cases, is 
one that should at times be made to yield to stronger consider- 
ations.*” And it may be added that, in the only two cases in which 
uniformity can be said to be without question an imperative objec- 
tive (Nos. 5 and 12, in which all factors except the place of action 
are associated with the same state), uniformity would be attained 
if the respective states did no more than consult their own legitimate 
interests. 

Another argument that may be made for adherence to the system 
might be called the “dragnet” defense. Sometimes a court may be 
shrewdly aware that a given choice-of-law rule will sometimes sub- 


36. See Cavers, supra note 31; Paulsen & Sovern, supra note 25. 

37. Cf. Rheinstein, The Place of Wrong: A Study in the Method of Case Law, 19 
Tun. L. Rev. 4, 29-30 (1944); Katzenbach, supra note 25, at 1097-1101; Harper, 
Policy Bases of the Conflict of Laws: Reflections on Rereading Professor Lorenzen’s 
Essays, 56 YALE L.J, 1155, 1159 (1947); Freund, supra note 18, at 1211, 1236. 
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vert its own state’s interest, but will nevertheless adopt the rule in 
the equally shrewd belief that it will operate in the vast majority 
of cases in such a way as to advance that interest.** So far, in this 
chapter, we have treated each of the fourteen conflict-of-laws cases 
as equally probable—as if the combinations of factors were deter- 
mined by pure chance. That, of course, is not always the case. For 
example, a Massachusetts court committed to the advancement of 
local interests might reason that the overwhelming majority of all 
conflict-of-laws cases involving contracts of Massachusetts married 
women must be brought in Massachusetts, since that is the only 
state in which it is likely that process may be validly served. It 
might then, if it could plausibly do so, characterize the Massachu- 
setts rule as one of procedure, to be applied to all actions in 
Massachusetts courts. In this way it would approximate the 
implementation of Massachusetts policy, although in rare cases the 
logic of the system would result in a Massachusetts married woman’s 
being held liable in a foreign court and in a foreign married woman’s 
escaping liability in a Massachusetts court. The device has the virtue 
of simplicity, since it avoids embroilment in all the variations that 
have preoccupied us in the discussion so far; it may also avoid, or 
seem to avoid, troublesome questions of constitutionality. No such 
manipulation of the system seems possible, however, with respect 
to the rule that the law of the place of making governs, in its 
application to the contracts of married women. There is no a priori 
or other reason for supposing that more such contracts are made at 
home than abroad. This is a factor, so far as appears, that is in fact 
determined by pure chance. The result is that the rule cannot be 
defended on the ground that, in addition to being simple, it will 
effectuate Massachusetts policy in the bulk of the cases. It will do 
so in only half. 

The last excuse for adhering to the capricious rule that exalts 
the law of the place of making is that no acceptable substitute has 
been found. Though purely negative, this defense is a formidable 
one and doubtless constitutes, at least in modern times, an important 
reason for the endurance of the system. 

The available alternative rules for choice of law are not sat- 
isfactory substitutes. The place of performance would be quite as 
irrelevant in the context of the Pratt problem as the place of making. 


38. Cf. Emery v. Burbank, 163 Mass. 326, 39 N.E. 1026 (1895); Bullington v. 
Angel, 220 N.C. 18, 16 S.E.2d 411 (1941). 
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This is not to say that the place of performance is always irrelevant; 
a contract to dance naked in the streets of Rome can hardly be con- 
sidered without reference to Roman law. It is difficult to perceive 
any connection, however, between the law of the place where 
payment is to be made and the capacity of a married woman to 
contract. The rule that the law intended by the parties shall govern 
(in so far as it is not a pure fiction, totally incapable of explaining 
the choice) accords to the incapacitated party the power to contract 
out of her disability—a privilege she may be assumed not to enjoy 
in a purely domestic case; and the result is pro tanto the subversion 
of the interest of the state to which she belongs. Similarly, a rule 
permitting the selection of the law of any state having a connection 
(in terms of the given factors) with the case, so long as that law 
gives validity to the contract, must to some extent impair the 
apparent interest of a state that has, and has asserted, an interest 
in protecting the incapacitated party.*® The rule that points to the 
law of the state having the most real or substantial connection with 
the case seems an amorphous substitute for the analysis that must 
go into any satisfactory handling of this difficult problem.*° 

It is obvious that in this chapter considerable emphasis has been 
placed upon the relationship of the parties to the states involved— 
i.e., to their residence, or domicile, or nationality. That emphasis is 
indispensable in any consideration of the respective policies 
involved; yet a return to the rule, rejected by Mr. Justice Gray, 
that the contractual capacity of a person is governed by the law 
of his domicile, is not a satisfactory solution. It is true that, since 
this rule turns upon a factor that is relevant to the policies involved 
instead of one that is irrelevant, the results would lack the sheer 
perversity of those produced by the place-of-making rule. The fact 
remains that domicile is an intolerably elusive factor in commercial 
transactions; and, even if this objection could be largely met by 
substituting a factual concept of “settled residence,”*’ a choice-of- 


39. See generally CHratHam, GoopricH, Griswotp & REESE, CASES AND 
MATERIALS ON ConrFiicr or Laws 502-505 (4th ed., 1957), and materials cited. 
However, the English doctrine of the “proper” law of the contract seems, at least on 
the basis of some interpretations, to permit something like the analysis of interests 
here suggested. See Morris, The Proper Law of a Tort, 64 Harv. L. Rev. 881 (1951) 
(AALS Reapincs, at 575); and cf. Cook, supra note 16, at 907-910, 917-20 (AALS 
READINGS, at 648-49, 656-58). 

40. Cf. Jones v. Metropolitan Life Ins. Co., 158 Misc. 466, 286 N.Y. Supp. 4 
(Sup. Ct. 1936). 

41. Cavers, supra note 31, at 191 (AALS Reapincs, at 113), suggests not only the 
relevance but the workability of the concept of “settled residence.” I do not under- 
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law rule based on such a factor would still be open to objections, 
which can be most conveniently considered in the section to follow. 

The final alternative, or set of alternatives, is offered by the high- 
minded, transcendent, and form-free counsels of those who tell us 
that the choice should be of “the more effective and more useful 
law,’ or of the law that fulfills the demands of justice in the 
particular situation,** or of the law that fulfills the “needs and 
interests of the community,”** or of the law that produces acceptable 
results “in the light of those facts in the event or transaction which, 
from the standpoint of the justice between the litigating individuals 
or of those broader considerations of social policy which conflicting 
laws may evoke, link that event or transaction to one law or the 
other.”** I have not the slightest wish to imply any derision of such 
counsels; they represent the finest fruits of critical attempts to deal 
with the problem. The inescapable fact remains that they have 
proved ineffective, as their authors would freely concede. This cardi- 
nal disappointment is due in part to the intractable character of the 
problem itself. It is due in part to the fact that the proffered solutions 
undoubtedly beg the question; for the original question, at least—i.e., 
the question as it stood prior to the erection by the territorialists of 
a structure of false questions—was precisely: What is the just result? 
It is due in part to the fact that the approach attributes to courts a 
freedom and a competence that they do not possess; for courts are 
committed to the administration of justice under law, and the con- 
straint of that commitment is not lightly to be thrown off simply 


estimate the difficulties involved in defining and using such a concept, but I think 
they are overestimated in Reese & Green, That Elusive Word, “Residence,” 6 VANv. 
L. Rev. 561 (1953) (AALS Reaprncs, at 483). Likewise, I think Messrs. Reese and 
Green overestimate the virtues of the concept of domicile. In part they are able to 
do this by maintaining, in the teeth of abundant showings to the contrary, that 
“at least for the same purpose, no one can have more than one domicil at a time.” Id., 
at 563 (AALS Reapincs, at 484). But cf. Reese, Does Domicil Bear A Single 
Meaning?, 55 Cotum. L. Rev. 589, 590-91 (1955). It must be conceded that any 
analysis that attaches importance to either the residence or the domicile of the 
married woman will run into complications because either factor may be associated 
with more than one state. See Neuner, supra note 25, at 496-97. 

42. This expression is attributed to Aldricus (c. 1200) by Yntema, supra note 4, 
at 301-302. LorENZEN, Cases ON ConF.ict or Laws 3 (6th ed., 1951), gives fuller 
information, and refers the reader to 2 NEUMEYER, DIE GEMEINRECHTLICHE 
ENTWICKLUNG DES INTERNATIONALEN PRIVAT-UND STRAFRECHTS BIS BARTOLUS 2 et 
seq. (1916). Lorenzen translates the quoted phrase as the “more powerful and useful” 
law. 

43- Lorenzen, Territoriality, Public Policy and the Conflict of Laws, 33 YALE L.]. 
736, 748 (1924). 

44. Cook, supra note 16, at 919 (AALS Reapincs, at 658). 

45. Cavers, supra note 31, at 192 (AALS Reapincs, 114). 
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because the law in question may seem to the court old-fashioned, 
unwise, unjust, or misguided. 

To my mind the clearest clue to the meaning of the Cavers 
method—and by the same token one of the best explanations of its 
ineffectiveness—is contained not in his studied formulation of 
principle*® but in a pleasantry dropped by the way in the course 
of a discussion of the Pratt problem. “If the problem is to find a rule 
to determine the law of what state governs capacity to contract,” he 
says, “the fact that the law of state A is reminiscent of those days 
when husband and wife were one is no more material than the fact 
that the law of state B mirrors the latest views of the National 
Woman’s Party on sex equality before the law.”** Since the content 
of the foreign law and the result that its application would work are 
of basic importance in the Cavers thesis, these two facts presumably 
would become material if his method were employed. In what way 
would they be material? The reference to “those days when husband 
and wife were one” suggests a host of disparaging connotations—not 
omitting Mr. Bumble’s classic characterization of the law as “a 
ass, a idiot.” On the other hand, the reference to “the latest views. . . 
on sex equality before the law,” despite its tongue-in-cheek reserva- 
tion of the right to belittle the National Woman’s Party’s pretensions, 
suggests modernism, enlightenment, sophistication, egalitarianism, 
and humaneness. In short, this is a subliminal statement of a 
proposition that cannot with comfort be stated baldly. Baldly stated, 
the proposition is: In a domestic case, a judge has little choice but to 
apply the law of his state, no matter how silly or misguided he may 
think it is or how regrettable the results it produces. In a conflicts 
case, on the other hand, there is such a great deal of looseness in 
the joints of the apparatus and such a lack of any clear mandate as 
to how to proceed that there is available to the judge for the taking 
a freedom that he should employ with a will, in order to frustrate, 
in this limited but satisfying area of opportunity, all that is archaic 
and foolish in the law.*® 

I think it is clear that we cannot accept any conflict-of-laws 
method that proceeds on such premises. In the context of the con- 
tractual capacity of married women the suggestion seems innocuous 


46. Id. at 192 (AALS Reapincs, at 113). 

47. Id. at 180 (AALS Reapincs, at 105-06). 

48. Cf. Lorenzen, Tort Liability and the Conflict of Laws, 47 L.Q. Rev. 483, 
490 (1931): “What is wanted are decisions that appeal to one’s sense of justice.” See 
Neuner supra note 25, at 489. 
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and almost palatable, since practically everyone will agree, 
nowadays, that the law imposing incapacity did more harm than 
good. Transferred to the context of live issues of policy, however, 
the suggestion is an alarming one. It is simply not the business of 
courts to substitute their judgment for that of the legislature. The 
content of the law to be applied must be inquired into, to be sure, 
and one of the grievous faults of the traditional system is its treat- 
ment of that content as immaterial. But the inquiry should be in aid 
of a determination of the scope of legislative policy and of the ways 
in which that policy is to be implemented, not an instrument for 
undermining that policy. In a conflict-of-laws case a court should 
have just that degree of freedom to escape the compulsion of a 
disagreeable law that it has in a purely domestic case, and no more.*® 
One thing seems reasonably sure: If the courts were to embark upon 
such a free-wheeling approach to the conflict of laws, in cases in 
which really important policies were embodied in the laws in 
question, they would be brought to heel in due course by legislative 
mandates that local law be applied. 

We have succeeded, somewhat laboriously, in arriving at a point 
that represents the current condition of conflict-of-laws method—that 
is to say, at an impasse. For want of an alternative that can con- 
vincingly be said to produce rational results with the requisite 
degree of simplicity and objectivity, we adhere to the discredited 
method of the recent past, averting our eyes from the spectacle of 


49. Both the attractiveness and the danger of the suggestion that a court should 
apply what seems to it the better law are recognized in Freund, supra note 18, at 
1216: “If one of the competing laws is archaic and isolated in the context of the laws 
of the federal union, it may not unreasonably have to yield to the more prevalent and 
progressive law, other factors of choice being roughly equal. A married woman’s 
disability to make a contract, imbedded in the law of one state, may be carried away 
by the current if contact is made with the main stream in another state. Perhaps 
one of the functions of conflict-of-laws decisions is to serve as growing pains for the 
law of a state, at all events in a federation such as our own.” See also id., at 1214-15, 
1223. In my judgment, if a court is sufficiently convinced that a law of the forum 
is so obsolete that it should not be applied in a mixed case, the courage of its 
convictions should lead it to abrogate the law for domestic purposes as well. The 
holding in Thompson v. Taylor, 66 N.J.L. 253, 49 Atl. 544 (1901), that the New 
Jersey law disabling a married woman from contracting with her husband was a 
moribund relic, seems to leave no justification whatever for the continued domestic 
application of that rule, especially in light of the preference given to foreign over 
domestic creditors if the progressive decision is confined to mixed cases. When it is 
a foreign law that seems archaic, the court at the forum is not justified in nullifying 
that law where interests of the foreign state alone are affected. When there is a 
real clash between the interests of the two states, the court is thoroughly justified 
in applying its own law, according to the argument infra, without reference to whether 
the law of the forum is the more desirable on the merits. 
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the unfulfilled promises and the indiscriminately destructive results 
of that method. In the remaining sections of this chapter, an effort 
will be made to determine whether there is any way of escape from 
this unhappy situation—not for conflict of laws in general, nor for 
the whole vexed problem of contracts in the conflict of laws, nor for 
all questions of validity, but only for this one, small, trite, and not 
very practical problem concerning married women’s contracts. 


IV 


The fourteen possible conflict-of-laws cases that have been 
enumerated fall into two classes. The ten cases in the larger class 
present no real conflicts problem. The four cases in the smaller class 
present real problems, but they are problems that cannot be solved 
by any science or method of conflict-of-laws. Recognition of these 
blunt facts provides a basis—so far as I can see, the only basis—for 
progress toward a more satisfactory method of dealing with the 
cases. 

The cases in the first class are Nos. 3, 4, 5, 6, 7, 8, 11, 12, 13, and 
15. These are “conflict-of-laws cases” according to a useful definition, 
which I have no disposition to disturb. That is, each is a 
case in which potentially (or conventionally) significant factors 
are associated with more than one state. They do not, however, 
present real problems, because they do not involve conflicting 
interests of the respective states. It is perfectly clear what the 
result should be in each. Either state, though approaching the 
case with no other purpose than to advance its own interests, would 
reach that result. This point will be clarified by a reference to 
Table 7, supplemented by reference to Tables 6 and 6a. In each of 
these cases, the result that Massachusetts would reach if it ignored 
conventional choice-of-law rules and simply consulted its own 
interest coincides with that which Maine would reach if it adopted 
the same attitude. These are the cases in which application of the 
law of the place of making advances the interest of one state without 
impairing any interest of the other (in which the result is clearly 
satisfactory) plus the cases in which the interest of one state is 
defeated without advancing any interest of the other (in which 
the result is clearly unsatisfactory ). 

The cases in the smaller class (Nos. 2, 9, 10, and 14) are the 
cases in which advancement of the interest of one state results in 
subordination or impairment of the interest of the other. Each state 
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has a policy, expressed in its law, and each state has a legitimate 
interest, because of its relationship to one of the parties, in applying 
its law and policy to the determination of the case. 

Another way of stating this conclusion will serve to simplify the 
discussion. In the course of our inquiry into the policies embodied 
in the respective laws we came to the conclusion that two of the 
presumptively significant factors—the place of contracting and the 
place where the action is brought—are not, in fact, significant. With 
only two significant factors left, the number of possible combinations 
is reduced to four, as shown by Table 8. Each of these cases was 
repeated three or four times in the previous array, the four being 
multiplied into fourteen by the inclusion of variations based upon 
the additional, immaterial factors. 





Table 8 
Factors 
Residence of 
Case Residence of _ the married 
Number the creditor woman 
1 D D 
2 D F 
3 F D 
4 F F 


Taking Table 8 to represent the standpoint of Massachusetts, and 
following the previous analysis, it seems reasonable to say that 
Massachusetts, in the advancement of its own interests, would apply 
its own law, or desire its application, in Cases Nos. 1 and 3. It would 
have no interest in applying its law to Nos. 2 and 4. 

Table 8a presents the same cases, viewed from the standpoint 
of Maine. Maine should desire the application of its own law in 
Nos. 2, 3, and 4. It would have no interest in applying its law to 
No. 1. 

Table 9, constructed along the lines of Table 7, indicates, for 
each of the four cases, the result indicated by Massachusetts interests 
(Column 1), the result indicated by Maine interests (Column 2), 
and the clearly satisfactory result (Column 3). 

The result in No. 1 is satisfactory because it advances Massachu- 
setts’ interests without impairment of any interest of Maine. The 
result in No. 2 is satisfactory for the same reason. The result in No. 4 
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is satisfactory for the converse reason, that it advances Maine’s 
interests without impairment of any interest of Massachusetts. 
(Incidentally, it may be noted that this method leads to uniformity 
of result in three of the four possible cases). In No. 3, however, no 
satisfactory result, in terms of the conflicting interests involved, is 
possible. Whichever way the case is decided, one of two interests, 
each of equal dignity, must be subordinated. To apply the law of 
the place of making would be to make the result in each case depend 
upon an irrelevant factor, determined by chance. 


Table 8a 
Factors 
Residence of 
Case Residence of _ the married 
Number the creditor woman 
1 F F 
2 F D 
a D F 
4 D D 
Table 9 
Factors Law Applied and Result 
Residence of 
Case Residence of _ the married 
Number _ the creditor woman 1 2 3 
1 Mass. Mass. Mass. oO Mass. o Mass oO 
2 Mass. Me. Me. + Me. + Me. + 
3 Me. Mass. Mass. oO Me. at ? ? 
4 Me. Me. Me. + Me. ST eevie: a5 


The plain truth is that the apparatus designed for the handling 
of real problems of conflict of laws generates problems where none 
existed before, and more often than not disposes of those false 
problems unsatisfactorily; at the same time, it provides no more than 
the illusion of a solution for the real problems. Where the legitimate 
interests of two states are in genuine conflict, the system does not 
reconcile them, nor determine which is more important, nor even 
permit the state in position to do so to pursue its own interest. It 
simply strikes down the one interest or the other, indiscriminately, 
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arbitrarily, on the basis of fortuitous and irrelevant circumstances. 
Ultimately, the survival of such a system can be attributed only to 
the fact that few people care very much whether such matters are 
handled intelligently or not, so long as they are more or less expediti- 
ously disposed of. 

If this analysis is sound, the situation could be improved at least 
to the extent of eliminating the false problems that constitute the 
greater part of the array, together with the unfortunate results that 
follow in a majority of them. A legitimate question at this point is 
whether the conclusion—that the bulk of the cases do not present 
real problems, and can easily be handled to the satisfaction of all 
states concerned—can be translated into a workable and defensible 
method. It may be noted that we have proposed nothing in the 
nature of a traditional choice-of-law rule as a guide to the disposition 
of these cases, but have spoken only in terms of policies and 
interests—a terminology that is not congenial to the legal mind, with 
its insistence on precision and certainty and predictability. It is well, 
also, at this stage to recall the assumptions on which the analysis 
has been based. In the beginning, in order to free ourselves to 
imagine the course a state would follow in the single-minded pursuit 
of its own interests, we put aside all the questions of fairness, 
prudence, and even constitutionality that might be raised by such a 
course. Is the conclusion, then, a realistic one? Can a workable guide 
for the courts be formulated? And are the results defensible in terms 
of the Constitution and of common fairness to the litigants? 

There is a short reply to such questions. The mere substitution of 
a different traditional choice-of-law rule—that the law of the 
domicile of the married woman governs capacity to contract—would 
eliminate all the irrational results in the false-problem cases. But 
since, as has been indicated, that rule would not provide a very 
satisfactory method of dealing with the whole array of cases, let 
us approach an answer to the questions in another way. 

Let us first attempt the formulation of a statement of interest 
and intention that may reasonably be attributed to a state legislature 
wishing to confirm its policy of protecting married women and to 
clarify the applicability of its law on that subject in conflict-of-laws 
cases. For added realism, let us assume that the Massachusetts 
legislature, having defeated the attempt to change the existing rule, 
is contemplating the enactment of a statute that will reaffirm the dis- 
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ability and clarify the applicability of the law, and has asked us, 
as legislative consultants, to draft the conflict-of-laws section. 

We should be on safe ground in adopting, as the first principle to 
be incorporated in the final draft, the following: 

“1. The provisions of this act shall be applied by the courts of 
this state, and should be applied by the courts of other states, to all 
cases in which both parties to the contract are residents of this 
state.” 


Nor is the second principle very controversial: 


“2. The provisions of this act shall not be applied by the courts 
of this state to any case in which both parties to the contract are 
residents of another state. In such cases, the courts of this state shall 
apply the law of the common residence of the parties.” 


Since we are concerned for the moment only with the false 
problems, we may omit the formulation of a principle to cover the 
case of the foreign creditor and the domestic married woman (which 
is the case involving a real problem) and proceed to the last princi- 
ple necessary for present purposes: 


“3. The provisions of this act shall not be applied by the courts 
of this state, and should not be applied by other courts, to any case 
in which the creditor is a resident of this state and the married 
woman. a nonresident.” 


This will not do at all. It denies to foreign married women an 
immunity enjoyed by local married women, for no reason except 
that they are foreign. Not only does such discrimination offend the 
sense of fairness; in all probability it is unconstitutional, applied to 
citizens of other states of the Union, as an infringement of the 
Privileges and Immunities Clause of Article IV, Section 2. Let us 
concede this without quibbling. Let us not seek refuge in the cases 
that uphold a distinction drawn between “residents” and “non- 
residents” as opposed to one between local “citizens” and “citizens” 
of other states. In those cases, the fact of residence has some 
significance, apart from the largely coincident fact of citizenship, 
tending to make the classification a reasonable one.” In the absence 
of any such significance, a discrimination between residents and 
nonresidents amounts, in practical effect, to a discrimination merely 
because of citizenship, and, where citizens of other states are con- 


50. Douglas v. New York, N.H. & H.R. Co., 279 U.S. 377 (1929); La Tourette v. 
McMaster, 248 U.S. 465 (1919). 
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cerned, is forbidden by the Constitution.*' We may concede that 
there is no such redeeming significance in the circumstance of 
residence in the case we are discussing. In fact, “residence” is only 
one of a set of alternatives in our scheme of discussion; at some 
other time, we might be disposed to substitute citizenship for 
residence as the determinant of the scope of the state’s protective 
policy.’ The truth is that the only justification for the third 
principle, as we have formulated it, is that we are seeking advance- 
ment of the selfish interests of Massachusetts without regard to other 
considerations. Since this is carrying that objective to impermissible 
lengths, we should give limits to that objective here and now. 
While we are about it, we may just as well adopt an attitude of 
fairness toward all nonresident married women, whether they are 
within the protection of the Privileges and Immunities Clause or not. 
There is no particular point in exploring here the length to which 
the ultimately selfish state might constitutionally go. A discrimina- 
tion against nonresident aliens might stand, though other constitu- 
tional provisions would present obstacles. The game might not be 
worth the candle, however. Such an attitude would arouse 
resentment; it might lead to unpleasant reprisals; we might even 
be charged, with some justification, with intruding into the sphere 
of foreign relations, where federal policy should control.** As 


51. Blake v. McClung, 172 U.S. 239 (1898); Toomer v. Witsell, 334 U.S. 385, 
395 (1948); Travis v. Yale & Towne Mfg. Co., 252 U.S. 60 (1920); Mullaney v. 
Anderson, 342 U.S. 415 (1952). 

52. That, however, would involve difficulties under the Equal Protection Clause. 
See Truax v. Raich, 239 U.S. 33 (1915); Takahashi v. Fish and Game Comm'n, 334 
U.S. 410 (1948). 

53. As to aliens resident in other states or federal territory, see 16 Stat. 140, 144 
(1870), 42 U.S.C. § 1981 (1957); Takahashi v. Fish and Game Comm'n, 334 U.S. 
410, 419-20 (1948). But as to aliens abroad, see Disconto Gesellschaft v. Umbreit, 
208 U.S. 570 (1908); United States v. Pink, 315 U.S. 203 (1942). As to resident 
aliens, see note 52 supra. As to foreign corporations, compare Kentucky Finance Corp. 
v. Paramount Auto Exchange Corp., 262 U.S. 544 (1923), with Blake v. McClung, 
172 U.S. 239 (1898). Generally, even where constitutional principles may not be con- 
trolling, American tradition has shunned discrimination against aliens. See 2 Story, 
CoMMENTARIES ON THE CONSTITUTION OF THE UNiTED STATES § 1109 (4th ed., 
1873); Mulhall v. Fallon, 176 Mass. 266, 57 N.E. 386 (1900); Janusis v. Long, 284 
Mass. 403, 188 N.E. 228 (1933), noted in 29 Ill. L. Rev. 101 (1934); Nadelmann, 
Creditor Equality in Inter-State Bankruptcies, 98 U. Pa. L. Rev. 41 (1949); 
Nadelmann, Legal Treatment of Foreign and Domestic Creditors, 11 Law & 
ContTEMP. Pros. 696 (1946). 

54. In the absence of international agreement (as to which see Bayitch, Conflict 
Law in United States Treaties, 8 Miami L.Q. 501, 516 [1954]) this is perhaps a 
radical suggestion. See Cheatham, Federal Control of Conflict of Laws, 6 Vanp. L. 
Rev. 581 (1953) (AALS Reapincs, at 255); Clark v. Allen, 331 U.S. 503 (1947); 
CHEATHAM, GoopricH, GrRIswoLp & REESE, CASES AND MATERIALS ON CONFLICT OF 
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responsible draftsmen we would do well to counsel moderation at 
this point. 

Does the constitutional difficulty we have encountered vitiate 
the analysis that proceeds on the basis of the interests of the respec- 
tive states? By no means. In the immediate discussion we have 
been proceeding, in traditional fashion, without inquiring into 
the content of the law of the foreign state. We have only to remove 
the blindfold to discover a way out of the difficulty. The essential 
objective, as we have seen, is not graspingly to promote the interests 
of local creditors at the expense of foreign debtors. It is simply to 
avoid the anomaly of defeating the reasonable expectations of local 
creditors without advancing any interest of the foreign state. This 
objective can be attained if the immunity conferred by the act is 
extended to the nonresident married woman who enjoys a similar 
immunity under the law of the state of her residence, but withheld 
from those who have been emancipated by their home states. 
Where the nonresident married woman is protected by her home 
law, the result will be to sacrifice the interest of the local creditor 
and the subsidiary interest of Massachusetts in security of trans- 
actions; but the sacrifice is in favor of an interest to which Massachu- 
setts has given primacy in its own domestic polity. We may therefore 


redraft the third principle as follows: 


“3, The provisions of this act shall not be applied by the courts 
of this state, and should not be applied by other courts, to any case 
in which the creditor is a resident of this state and the married 
woman a nonresident, unless similar immunity is conferred by the 
law of the state of her residence.” 


This is clearly not a denial of the privileges and immunities of 
citizenship. All married women are divided into two classes on a 
reasonable basis: those who are protected by the laws of their home 
states, and those who are not. There is no more a forbidden dis- 
crimination here than in any choice-of-law rule referring to the law 
of the domicile. In fact, the practical effect of the principle is exactly 
the same, in this context, as that of a rule referring to the law of the 
domicile. Moreover, there is clear precedent for framing conflict-of- 
laws rules in this fashion.*® 


Laws 616-17 (4th ed., 1957); Ehrenzweig, Interstate and International Conflicts Law: 
A Plea for Segregation, 41 Munn. L. Rev. 717, 719, 729 (1957). 

55. Dean v. Dean, 241 N.Y. 240, 149 N.E. 844 (1925). It is regrettable that this 
fascinating case has been dropped from the casebooks merely because the precise 
problem involved became moot with the end of the era of Haddock v. Haddock, 201 
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The three principles may be combined in one brief statement: 
“The provisions of this act shall be applied in all cases in which the 
married woman is a resident of this state, or of another state whose 
laws provide similar immunity.”°° The hope that other states will 
respect this mandate is implied. 

Drafting a similar conflict-of-laws section for the Maine statute 
removing the common-law disability, we would begin with the 
elementary principles that the law is to be applied in all cases in 
which both parties are residents of Maine, and not to cases in which 
neither party is a resident. Passing the real problem that arises when 
the creditor is a resident of Maine and the debtor a (protected) non- 
resident, we come to the case in which the married woman is a 
resident of Maine and the creditor a nonresident. Since this is the 
most difficult of the false-problem cases, we may re-examine care- 
fully at this point the analysis that has been employed. Conceivably, 
our first impulse might be to protect the local married woman 
against foreign creditors, even though the protective policy has been 


U.S. 562 (1906). A few brief comments may suggest its continuing interest as a 
subject of analysis: (a) I do not understand why the commentators regarded the 
decision as an application of the renvoi. Renvoi in Divorce Jurisdiction, 39 Harv. L. 
Rey. 640 (1926); The Conflict of Laws as to Foreign Divorce, 74 U. Pa. L. Rev. 
738 (1926); Divorce—Recognition of Foreign Decrees in New York, 35 YALE L.J. 372 
(1926); Coox, LocicaL ANp LeGaL Bases OF THE CONFLICT OF LAWS 250 n. 24 
(1942); Griswold, Renvoi Revisited, 51 Harv. L. Rev. 1165 (1938) (AALS Reapincs, 
at 185). It seems to me that the New York rule was simply a conflict-of-laws rule 
of the kind under discussion in the text, referring simply to the law of another state. 
In effect, the New York court said: Given freedom to recognize or refuse to recognize 
the foreign ex parte decree, we elect not to recognize it in cases in which the 
defendant spouse is domiciled at the time of the decree in New York or in another 
state having a similar protective policy. This simply says that the matter will be 
determined by reference to the law of the domicile. (b) But the New York court did 
not in fact decide the case as Ontario would have decided it. On the basis of American 
law the court decided that the wife was domiciled in Ontario, and on the basis of 
an Ontario case that was not in point it decided that Ontario would refuse recogni- 
tion to the decree. But as Ontario law stood at the time, the wife could not maintain 
a domicile separate from that of her husband. Ontario therefore would have 
recognized the decree to which New York refused recognition on Ontario’s behalf. 
(c) The decision therefore did not deserve the praise it received for promoting 
uniformity of result. (d) The precise result reached—vindicating the wife’s right 
to support—was years ahead of its time, and coincides with the result that would 
be reached today by a quite different route. Estin v. Estin, 334 U.S. 541 (1948); 
Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957). It is especially interesting that Mrs. 
Dean changed her domicile to New York after the divorce decree. Cf. note 12 supra. 

56. Originally, I included the terminal clause, “and in no other cases.” This might 
do no harm in the present context, but it would set a bad precedent for the drafting 
of such conflicts rules generally. There are cases in which the interests of a state do 
not require the application of its law, and yet in which the application of foreign law 
would serve no useful purpose. In such cases, the courts should be left free to apply 
local law. See ch. 3, infra. 
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abandoned where domestic creditors are concerned. That, however, 
would be to deny to nonresident creditors rights that are given to 
residents, and would encounter the constitutional and other dif- 
ficulties that have already been discussed. But, it may be asked, why 
should not Maine distinguish, as Massachusetts has done, between 
nonresidents who are favored by the law of their home states and 
those who are not? Why should we not say, “The provisions of this 
act shall not apply in any case in which the married woman is a 
resident of this state and the creditor a nonresident, unless the state 
of the creditor’s residence has similarly removed the incapacity of 
married women?” The suggested principle has a certain plausibility 
which, however, seems superficial and largely supported by the dim 
notion that the development of the Maine policy should be sym 
metrical with that of Massachusetts. It is at least questionable 
whether the classification would suffice to meet the objection based 
on the Privileges and Immunities Clause. The classification lacks the 
clear reasonableness that supports the distinction drawn by Massa- 
chusetts. It seems far-fetched to say that Maine is willing to 
“protect” foreign creditors to the extent that the laws of their own 
states “protect” them. The domiciliary law may be much less 
relevant to the rights of persons sui juris than it is to those of persons 
belonging to protected classes—which is a way of saying that domi- 
ciliary law has a relevance to questions of status, or capacity, that it 
may not have to other questions; and there is no question about the 
status of the creditor. The suggested principle seems to be not so 
much a distinction drawn in good faith between persons treated 
differently by the laws of their own states as it is a simple attempt 
to discriminate against as many foreigners as possible. As we said 
before, the most reasonable estimate of Maine policy is that it has 
not retained the protection of married women as a subsidiary policy, 
but has abandoned that policy and declared that its married women 
are sui juris and in no need of such blanket protection. If this is so, 
to withhold application of the Maine law in such cases would be to 
defeat the common policy favoring security of transactions without 
advancing any policy of either state for the protection of married 
women. If this estimate is erroneous, we shall have to classify this 
case as one raising a true problem of conflict of interests and treat 
it accordingly; but we are not forced to that position at this time. 
We can summarize the three principles for incorporation in the 
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Maine statute as follows: “The provisions of this act shall be applied 
in all cases in which Maine is the residence of either or both parties.” 

If we are right in believing that these conflict-of-laws provisions 
for the Massachusetts and Maine statutes fairly reflect the moderate 
self-interest of the respective states, then it is clear that the three 
cases under discussion present no real conflict of interests, and that 
the cases would in the normal course be decided in the same way 
by both states, without the aid of any system of choice of law. The 
results are those shown by Table g with the exception that we have 
not so far dealt with Case No. 3, the true conflicts case. 

The rules we have proposed for incorporation into the laws 
of the respective states are not choice-of-law rules in the traditional 
sense. They have at least as much precision, but they lack that 
semblance of universal truth that would facilitate their incorporation 
into a system aimed at achieving uniformity. They do not say 
directly what law shall govern. They simply say that a particular 
law is intended to govern in certain cases.*’ It seems to me that 
there are advantages in this way of stating conflict-of-laws rules. It 
may very well avoid, or minimize the difficulties of, some of the 
major ambiguities inherent in the traditional form of rules for choice 
of law. If courts were to cultivate the practice of stating their 
common-law conflict-of-laws rules in this fashion, some interesting 
results might follow. For one thing, the courts would find themselves 
in step with a movement that may contribute materially to the 
development of intelligent modes of dealing with conflict-of-laws 
problems. This is the growing tendency of legislators to specify how 
their enactments are intended to affect mixed cases.®* The task of 
drafting such provisions forces attention to the interests and objec- 
tives involved. A legislature is not likely to append to any statute 
dealing with a specific problem any such rule as that the law of the 
place where the contract is made shall control. It is much more 
likely to specify in realistic terms the cases to which its enactment 
is intended to apply. For another thing, a court that has forsworn 
reliance on choice-of-law rules of the traditional sort, and therefore 
deprived itself of the facile syllogisms of the Restatement, would 
find it quite difficult, I think, to make any such statement as: “This 





57. See ch. 3, infra. 

58. Such specifications must, of course, be drafted with wisdom and restraint, and 
with careful regard to the moderate interests of the state. The fact that sometimes 
they have been drafted with imperialistic lack of restraint (see Rheinstein, note 37 
supra) is not a persuasive reason why the technique should not be encouraged. 
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law, considered in the light of the moderate interests of the enacting 
state, is clearly intended to apply to all contracts made within the 
state, and to no others.” As in many other instances, form exacts 
thought.”® One might even risk the prediction that this is the form in 
which the conflict-of-laws rules of the future will be cast. 

Turning now to Case No. 3 (Tables 8, 8a and g), which involves 
a true conflict of interest, I can only repeat that no satisfactory 
solution can possibly be evolved by means of the resources of 
conflict-of-laws law. This does not mean that the problem cannot be 
solved. It cannot be solved by any effort, judicial or legislative, 
however brilliant in its conception, on the part of a single state 
acting alone; and conflict-of-laws law, strictly speaking, is found only 
in the laws of individual states. It cannot be solved by the concur- 
rent adoption by all states of the same rule for choice of law, even 
if the chosen rule is consistently and uniformly applied. A choice-of- 
law rule, designed to be applied by all states concurrently so that all 
courts will decide the same case in the same way, and justified in 
terms of “jurisdiction,” is merely a device for preferring one state’s 
policy to that of another, consistently or haphazardly, without facing 
the difficulties involved in such a choice. It is possible, however, 
that the conflict may be resolved by agreement between the states 
concerned, and it is clear that it can be resolved by higher govern- 
mental authority. 

Paradoxically, the problem is insoluble with the resources of 
conflict-of-laws law precisely because it is a true problem of conflict 
of interests, which is presumably the type of problem for which the 
system of conflict of laws was devised. Maine is committed to a 
policy of security of transactions, and has a legitimate interest in 
enforcing that policy where Maine creditors are concerned. Massa- 
chusetts is committed to a policy of protecting married women, and 
has a legitimate interest in enforcing that policy where Massachu- 
setts married women are concerned. The policies are here in direct 
conflict. Who is to say which is the more important, or the more 
deserving, or the more enlightened? Not even the United States 
Supreme Court is in a position to do so. Certainly it is not for the 

59. “Exigencies of rime and metr 2 —t—~—<“ts—sSSSCSCSCSCtst‘;s 

May leave the rude idea neater... .” 
BEVINGTON, Dr. JOHNSON’s WATERFALL 3 (1946). 
60. Watson v. Employers Liability Ins. Corp., 348 U.S. 66 (1954); Pacific Em- 


ployers Ins. Co. v. Industrial Comm’n, 306 U.S. 493 (1939); Alaska Packers Ass’n 
v. Industrial Accident Comm’n, 294 U.S. 532 (1935). See generally Cheatham, 
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courts of one state to sacrifice local policy because they feel that it 
is relatively old-fashioned or misguided. The legislature might do so; 
it might conceivably direct that its protective law should not apply 
to cases in which the local married woman is sued by a foreign 
creditor; but in such apparent favoritism to foreign as distinguished 
from domestic creditors it would be destroying the problem, not 
solving it. In the process it might better remove the disability 
altogether." 

A Massachusetts court, lacking legislative guidance, might 
tentatively take a similar position with some justification. It might 
reason: Certainly our law expresses a policy for the protection of 
married women, and there is no doubt that that policy is to be 
enforced in the domestic situation. But how far is it to be carried? 
When a local creditor deals with a local married woman, he is “pre- 
sumed to know the law,” or at least he cannot be heard to assert 
that he did not know it. But how is it when a Massachusetts woman 
deals with a businessman in another state, where the law imposes 
no such disability, who is accustomed to dealing with married 
women as persons sui juris? Isn’t it a bit unfair to “presume” that he 
knows our law, or to impose on him the burden of ascertaining it? 
Are we really so deeply concerned about our married women as to 
want the protective policy pushed that far? Perhaps it should be 
applied only where both parties are local residents.” 

This would be a rational position. It is a recognition of the fact 
that local policy is relatively weak, and suitable only for home con- 
sumption. It is a solution—but, again, one for a case that does not 
present a true problem of conflicting interests. It will not serve when 
local policy is strong, or is thought to be strong. The legislature, if 
it disagrees with the court’s estimate of the force of the policy, can 
direct that its law be applied where the married woman is a local 


supra note 54; Jackson, Full Faith and Credit—The Lawyer's Clause of the Constitu- 
tion, 45 CoLtum. L. Rey. 1 (1945) (AALS Reapincs, at 229). 

61. See note 49 supra. 

62. Cf. Thompson v. Taylor, 66 N.J.L. 253, 49 Atl. 544 (1901) (holding that 
removal of most disabilities of married women constituted an abandonment of pro- 
tective policy, residual disabilities being mere “regulations”); Bowles v. Field, 78 
Fed. 742 (C.C. Ind., 1897). “This court, except as restrained by principle and the 
great weight of authority, is free to take its own stand, to declare for this state what 
shall be, in the particular situation, its public policy, till the source for written law 
shall have acted in the matter.” International Harvester Co. v. McAdam, 142 Wis. 
114, 125, 124 N.W. 1042, 1046 (1910) (a case, however, in which all factors at 
the time of the transaction were associated with the foreign state under whose law 
the contract was valid). 


MARRIED WOMEN’S CONTRACTS 119 





resident and the creditor a nonresident, and we will be back where 
we started. 

There is no conceivable choice-of-law rule that will solve the 
problem, even though both states adopt it and consistently apply it. 
The rule that the law of the place of making governs (which ought 
to be discarded, in the first place, because of the bad results it 
produces in the majority of the false-problem cases), will advance 
domestic policy at the expense of foreign in just half of the cases, 
since the place where a contract is made appears to be a matter of 
pure chance; in the other half, it will advance foreign policy at the 
expense of domestic. The rule that the law of the married woman’s 
domicile governs (which eliminates the irrational results in the 
false-problem cases) will always advance the protective interest at 
the expense of the common interest in security of transactions. There 
is no apparent warrant for such an arbitrary preference of the one 
policy over the other; indeed, the result would be quite reactionary 
in terms of the modern consensus as to the unwisdom of such pro- 
tective policies. Since most actions against married women may be 
assumed to be brought in the states where they reside, the applica- 
tion of that rule might not create much excitement, since the court 
would in those cases be advancing local policy. If the same rule 
were applied in an action brought at the creditor’s residence, 
however, the preference for foreign policy over domestic should lead 
to some raised eyebrows in the local law reviews, at least. 

The sensible and clearly constitutional thing for any court to 
do, confronted with a true conflict of interests, is to apply its own 
law. In this way it can be sure at least that it is consistently 
advancing the policy of its own state. It should apply its own law, 
not because of any notion or pretense that the problem is one 
relating to procedure, but simply because a court should never apply 
any other law except when there is a good reason for doing so. 
That so doing will promote the interests of a foreign state at the 
expense of the interests of the forum state is not a good reason. Nor 
is the fact that such deference may lead to a conjectural uniformity 
of results among the different forums a good reason, when the price 
for that uniformity is either the indiscriminate impairment of local 
policy in half of the cases or the consistent yielding of local policy 
to the policy of a foreign state. 

Returning, then, to our legislative drafting project, it is clear that 


63. Cf. Griswold, supra note 55, at 1192 (AALS Reapincs, at 198). 
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in Case No. 3, where the creditor is a resident of Maine and the 
married woman a resident of Massachusetts, we should adopt for 
each state the principle that its own law will be applied. As it 
happens, the form in which we have summarized the principles in 
each case already embodies this principle. For Massachusetts’ pro- 
tective statute the conflicts section will be: “The provisions of this 
act shall be applied in all cases in which the married woman is a 
resident of this state, or of another state whose laws provide similar 
immunity.” For Maine’s emancipation statute the section will be: 
“The provisions of this act shall be applied in all cases in which 
Maine is the residence of either or both parties.” The results are 
those indicated in Table g. There is still no “clearly satisfactory 
result” in Case No. 3. The result, unhappily for the quest for 
uniformity, will depend upon the forum. That is not a satisfactory 
result, but, the ideal being unattainable, it is the one that makes the 
best sense; it is better than chasing rainbows. 

By adding a dimension to our problem we may bring ourselves 
to confront the ultimate futility of the attempt to solve such prob- 
lems by conflict-of-laws methods. So long as we confine the case to 
two states, we can fall back on the sensible and fairly comfortable 
expedient of applying the law of the forum in cases where the 
policies are in conflict. But what if, in Case No. 3, the action is 
brought in a third state? There is no conceivable reason why the 
forum should prefer the policy of Maine to that of Massachusetts, or 
vice versa. The forum has no interest in applying its own law, since 
neither party is within the reach of the forum’s governmental con- 
cern.** Conceivably, the forum might decide to apply the foreign 
law that coincides with its own—although the connection of the 
forum with the matter is so slight that it would not justify the 
application of the law of the forum if both parties were residents of 
the same foreign state. Application of the law of the place of making 
means that the disinterested third state would casually defeat now 
the one and now the other policy, depending upon a purely fortui- 
tous circumstance. One is almost tempted to suggest that it would be 


64.In some cases, though not in all, a broadened doctrine of forum non 
conveniens would provide a handy solution for the third state’s difficulty. In the 
federal courts, the grounds for transfer under § 1404(a) of the Judicial Code are 
sufficiently broad to include such a case. Norwood y. Kirkpatrick, 349 U.S. 29 
(1955). If the action were brought in a federal court in the third state, the question 
of what law should be applied upon transfer to Maine or Massachusetts would be 
one of considerable difficulty. See Currie, Change of Venue and the Conflict of 
Laws, 22 U. Cut. L. Rev. 405 (1955). 
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better to flip a coin, since that procedure would produce the same 
results more economically. 

It will be said that this is a “give-it-up” philosophy. Of course it 
is. A give-it-up attitude is constructive when it appears that the task 
is impossible of accomplishment with the resources that are available. 
It would have been constructive if geometricians had given up long 
before they did the effort to square the circle by means of straight- 
edge and compass. “The application of analysis to geometry saves 
effort by showing the direct way to success for soluble problems, and 
no less by showing certain others to be insoluble....The classic 
example is the squaring of the circle by an Euclidean construction. 
For centuries, geometers were convinced that only a little more skill 
or luck was wanted for success, and no one was then in a position 
to assert that every conceivable attempt must fail. By the aid of 
analysis, that assertion is now proved.”® It would be constructive if 
legal scholars were to give up the attempt to construct systems for 
choice of law—an attempt that cannot result in the satisfactory 
resolution of true conflicts of interest between states, and that is 
very likely to result in the creation of problems that do not other- 
wise exist, and that are badly resolved by the system. It would be 
constructive if the energies thus released were directed to the 
solution of the true problems by other means, for by the use of other 
means they may be solved. Let us examine briefly what those other 
means are. 


Vv 


We have suggested that a true conflict of interests between states 
may perhaps be resolved by agreement between the states con- 
cerned, or by competent higher authority. The agreement would 
probably have to be a negotiated one; mere reciprocity would seem 
to have no application in the case under discussion. Suppose the 
objective, in Case No. 3, is to have the protective policy of Massachu- 
setts yield to the common interest in security of transactions. The 
Massachusetts courts will defer to Maine policy, and apply Maine 
law, if Maine will—do what? There seems no sensible way to com- 
plete the sentence in terms of reciprocity. The concession that Maine 
will make in return apparently must relate to some interest other 
than the specific one involved in the conflicts problem at hand. 
Obviously, the considerations are political, and thus beyond the 


65. 1 ENCYCLOPAEDIA BRITANNICA 869 (1955). 
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competence of courts—though not necessarily beyond the com- 
petence of lawyers and legal scholars. 

The concurrent adoption of uniform laws, while highly com- 
mendable because it diminishes the number of conflicts, does just 
that; it treats the problem by destroying, not by solving, it. 
For that reason it is not a method that is available for dealing with 
deeply rooted conflicts. 

Even the negotiated agreement, especially when it is conceived 
as bilateral, turns out on closer inspection to be a less promising 
device than might at first appear. It is not a comfortable thought 
that the protection that Massachusetts feels is necessary for its 
married women might be traded away in exchange for some collat- 
eral concession by Maine to other Massachusetts interest groups. Nor 
is it a comfortable thought that Case No. 3 might be decided 
differently in the Massachusetts courts if the creditor were from a 
state other than Maine, the party to the bilateral agreement, even 
though the law and policy of the state of the creditor’s residence 
were exactly the same as Maine’s.** In the field of international 
private law, fairness to the litigants ought to be the primary con- 
sideration. That the application of the law of the place of making 
flagrantly disregards that principle does not justify its disregard in 
treaties. It is at least questionable whether that principle can be 
reconciled with the political considerations that apparently must 
determine the bilateral agreement between states. 

The multilateral agreement may be a more useful device. Con- 
ceivably, at a world congress of nations at Geneva, the weight of 
enlightened opinion might induce a fair number of backward 
countries to adhere to the principle that the common policy of 
security of transactions should prevail over obsolete protective 
policies. One may guess, however, that the resulting preferential 
treatment of foreign creditors by signatories retaining the protective 
policy for domestic cases would soon lead to abandonment of the 
policy at home. The inference is that the multilateral agreement, like 
the uniform law, may not promise very much where conflicting 
policies are deeply rooted.” 


66. Cf. Ehrenzweig, Interstate and International Conflicts Law: A Plea for Segre- 
gation, 41 Minn. L. Rev. 717, 723 n. 31 and related text (1957). 

67. On the extent to which conflict-of-laws matters have been covered by treaties 
negotiated by the United States, see Bayitch, Conflict Law in the United States 
Treaties, 8 Miami L.Q. 501 (1954); 9 id. 9 (1954); 9 id. 125 (1955). Further 
references on the utility of the international agreement in matters of conflict of laws 
are given in CHEATHAM, GooprIcH, GriswoLD & REESE, CASES AND MATERIALS ON 
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It may be that the chief utility of the interstate agreement is not 
in resolving true conflicts of interest, but in controlling those cases in 
which a state asserts an unsubstantial, or collateral, or predatory 
interest.** Such agreements may perform the minimal function that 
is performed by the Privileges and Immunities, Full Faith and 
Credit, and Due Process clauses of our Federal Constitution, pro- 
scribing rank discrimination and the provincial approach to matters 
with which the state has no legitimate concern. If so, they are not 
needed by our states, though they may be indispensable among 
nations. By the same token, since the international agreement is the 
only method available to independent, sovereign states for the 
resolution of true conflicts of interest, the limitations of that method 
may help to explain why continental legal systems have adhered 
so persistently to the ill-fated effort to find a metaphysical system 
for resolving those conflicts. There is no reason, however, why we in 
this country should persist in following these influences, since we 
have in the Federal Union a governmental authority that can deal 
with such conflicts between the states forthrightly and effectively. 

The power of the states of the Union to make agreements among 
themselves is, of course, limited by the Compacts Clause of the Con- 
stitution.® We need not pause to inquire into the extent to which 
that clause would impede the making of agreements of the sort here 
contemplated. Bilateral agreements, to the extent that they seem to 
offer any contribution at all, are unnecessary. No agreement would 
be very useful unless substantially all of the states were parties to it, 
and the mechanics of achieving such a many-sided agreement would 
be prohibitively cumbersome in comparison with available and 
better ways of attaining the same end. 

Turning, then, to the possibilities of employing federal authority 
in the resolution of true conflicts of interest between states, we first 
put aside the use of federal legislative power under Article I to 
regulate the transaction in question. This power is, of course, a 
mighty weapon for dealing with conflicts between states. Rather 
than resolving the conflict, however, it displaces the conflicting laws 


Conriict oF Laws 615 n. 2 (4th ed., 1957). See also Jitta, The Development of 
Private International Law through Conventions, 29 YALE L.J. 497 (1920). 

68. Cf. 38 Stat. 1164, 1165 (1915), as amended, 46 U.S.C.A. § 597 (1944); 
Strathearn S.S. Co. v. Dillon, 252 U.S. 348 (1920); Ze1s, AMERICAN SHIPPING POLICY 
70 (1938). See also Nadelmann, Creditor Equality in Inter-State Bankruptcies: A 
Requisite of Uniformity in the Regulation of Bankruptcy, 98 U. Pa. L. Rev. 41 
(1949). 

6g. Art. I, § 10, cl. 3. 
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and policies by an overriding national law and policy, applicable 
in all cases, whether the “factors” are associated with one state or 
many. Thus the enactment of the Federal Employers’ Liability Act 
destroyed interstate choice-of-law problems, theretofore rife,” 
involving injuries to employees of interstate railroads. Congress has 
not yet seen fit to regulate the subject of injuries to passengers on 
interstate railroads, though it could presumably do so. But congres- 
sional regulation of the subject under Article I is not the only, nor 
even necessarily the most desirable, federal approach to dealing 
with interstate conflicts; and there are many such conflicts (as, for 
example, those relating to grounds for divorce) that cannot be 
reached by the exercise of Article I powers. 

We should put aside, also, any primary reliance on federal 
judicial power. This means, first of all, that we should not expect the 
United States Supreme Court, in reviewing decisions of state courts, 
to resolve conflicts such as these. We have already made allowance 
for the restraining influence of the Privileges and Immunities and 
Equal Protection clauses. The Due Process Clause and the unimple- 
mented Full Faith and Credit Clause are appropriately employed 
not to resolve true conflicts of interest, but only to restrain the 
assertion of unsubstantial or frivolous interests.7' The considerations 
involved in a resolution of truly conflicting interests of different 
states are, to repeat, not merely “economic and sociological” (which 
might lead us in these days to contemplate their evaluation by the 
courts), but political (which should make us realize at once that 
the courts should have nothing to do with them). 

We have no choice but to put aside one judicial device that was 
employed, in some instances, for almost a century: the application in 
the federal courts of a general federal common law, superseding con- 
flicting state laws in the federal courts much as congressional 
legislation under Article I supersedes them in all courts.” It is a 
plausible view that, to the framers of the Constitution, “controversies 
... between citizens of different states” may have seemed a reason- 
ably accurate and comprehensive description of conflict-of-laws 
cases, and that the intention may have been to provide a federal 
forum and a federal common law for their determination.”* For the 


70. See, e.g., Alabama G.S.R. Co. v. Carroll, g7 Ala. 126, 11 So. 803 (1892). 

71. See note 59 supra. 

72. Swift v. Tyson, 16 Pet. (U.S.) 1 (1842), overruled in Erie R.R. Co. v. 
Tompkins, 304 U.S. 64 (1938). 

73. 1 CrosskEy, POLITICS AND THE CONSTITUTION IN THE HisToRY OF THE UNITED 
STATEs 642 et seq. But cf. Hart, The Relations between State and Federal Law, 54 
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time being, however, that issue is settled; and, in any event, if it 
were settled otherwise, a general federal common law to be applied 
in the federal courts could not resolve conflicts encountered in the 
state courts. And, of course, the experience of a century under 
federal common law was not exactly that which would be considered 
the ideal product of a system of conflict of laws. 

I have previously expressed the hope that the extension of the 
Erie doctrine which requires federal courts in diversity cases to 
apply state conflict-of-laws rules‘ may be modified.” I retain that 
hope, since modification would solve some thorny problems in con- 
nection with change of venue and, in addition, would permit the 
federal courts to reach sensible results in the false-problem cases 
without doing violence to the policy of any state. I do not think that 
modification would contribute materially to solution of the problem 
of truly conflicting interests. A federal court is in no better position 
than a state court to make the political judgments that must enter 
into any decision that the legitimate interest of one state must 
yield to the legitimate interest of another.”* In addition, the develop- 
ment of independent choice-of-law rules by the federal courts can 
contribute only indirectly to the development of conflict of laws in 
the state courts, except where the Constitution is involved. 

Plenary power is given to Congress to resolve such conflicts by 
the second sentence of the Full Faith and Credit Clause: “And the 
Congress may by general laws prescribe the manner in which such 
acts, records, and proceedings shall be proved, and the effect 
thereof.” The power had not been used since 1790 when Cook 
rediscovered it in 1919; nor has any further use been made of it 
since that time, despite Cook’s clear demonstration of its availability 
and utility in the treatment of conflict-of-laws problems. This is not 
the place for a full-dress review of the constitutional question 
involved; it should be sufficient to note that Cook’s interpretation 
Cotum. L. Rev. 489, 500 et seq. (1954); Kurland, Mr. Justice Frankfurter, The 
Supreme Court and the Erie Doctrine in Diversity Cases, 67 YALE L.J. 187, 195 
et seq. (1957). 

74. Klaxon Co. v. Stentor Electr. Mfg. Co., 313 U.S. 487 (1941). 

75. See Currie, supra note 64, at 502-03. But see ch. 9, infra. 

76. But cf. Hart, supra note 73, at 513-15. 

77. Cook, The Powers of Congress under the Full Faith and Credit Clause, 28 
YALE L.J. 421 (1919), reprinted in Cook, THe LocicaL anp LEGAL BASES OF THE 
Conriict oF Laws ch. IV (1942); Jackson, Full Faith and Credit—The Lawyer's 
Clause of the Constitution, 45 Cotum. L. Rey. 1, 21 (1945) (AALS Reapincs, at 
229, 244); Cavers, Review of Coox, supra, 56 Hary. L. Rev. 1170 (1943); 


Yarborough v. Yarborough, 290 U.S. 202, 215 n. 2 (1933) (dissenting opinion); 1 
CrosskEY, op. cit. infra note 78, at 553-54. 
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of the clause has not been shaken, and to add that Professor 
Crosskey’s researches’* may provide a further basis for a holding 
that the power of Congress is not limited to prescribing the effect of 
state statutes, as Cook supposed, but extends also to state common 
law. Those who may regard with apprehension the prospect of 
federal laws which, on a rational basis, require the policy of one 
state to yield to that of another are welcome to such comfort as 
they can find in the present metaphysical system, whereby state 
policies are frustrated irrationally and at random.” 

It would be naive to expect that Congress, which has not used its 
powers under the Full Faith and Credit Clause since 1790, will use 
those powers now to resolve the conflict of interests in cases of 
married women’s contracts. There must, however, be problems of 
sufficient importance to justify congressional action; and the expecta- 
tion of such action might become realistic if legal and other scholars 
would devote their energies to direct study of the legal, social, 
economic, and political factors that bear upon the choice of policies 
in specific conflict situations. I should suppose, for example, that 
the present conflict-of-laws situation with respect to workmen’s 
compensation®® gives rise to industrial difficulties of substantial 
magnitude, and that a supportable legislative program for resolving 
the conflicting interests involved might well merit some congres- 
sional attention. An act resolving conflicting interests between states 
in this situation would, by the way, bring order into an area that 
is largely within the scope of federal legislative power under the 
commerce clause—but without substituting national for state policy. 

Even in areas where there is critical need for resolution of con- 
flicting governmental interests, it is unlikely that congressional 
action will be forthcoming, or that it will be soundly formulated if 
it is forthcoming, unless the energies that are now consumed by the 
metaphysics and the frustrations of conflict of laws are diverted 
to the formulation and justification of specific legislative programs. 


78. 1 CrosskEy, PoLirics AND THE CONSTITUTION IN THE HisToRY OF THE UNITED 
STATES 545-47 (1953). See also Jackson, supra note 77, at 11-12 (AALS Reapincs, at 
237-38); Paulsen & Sovern, “Public Policy” in the Conflict of Laws, 56 Cotum. L. 
Rey. 969, 1012 (1956); Cheatham, Federai Control of Conflict of Laws, 6 Vann. L. 
Rev. 581, 602-03 (1953) (AALS Reapincs, at 255, 272-73). 

79. “[T]he states have less to fear from a strong federalist influence in dealing 
with this than with most other constitutional provisions. The Federal Government 
stands to gain little at the expense of the states through any application of it.” 
Jackson, supra note 77, at 33 (AALS Reanincs, at 254). 

80. See CHEATHAM, GoopricH, GriswoLpD & REESE, CASES AND MATERIALS ON THE 
ConF.ict oF Laws, ch. 9 (4th ed., 1957). 
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Here is challenge enough. Here is the “grand objective”*’ in an 
attainable, or at least approachable, form. Here is a means of 
bringing the full capability of the mind to bear upon the problem of 
“integration of the diversity of laws.”** In America at least, conflict 
of laws, that “much maligned branch of the law,’’? will richly 
deserve its disrepute so long as we leave the instrument for 
intelligent resolution of conflicting policies to rust in desuetude, 
while we waste our energies in the futile search for an elixir vitae 
that will relieve us from the necessity of facing the real problem and 
from the pain that must ensue when the policy of one state is made 
to yield to that of another.™ 


81. Yntema, supra note 4, at 312 (AALS Reapincs, at 42). 

82. Id. at 297 (AALS Reapincs, at 31). 

83. Id. at 300 (AALS Reanpincs, at 32). 

84. “But the full faith and credit clause is the foundation of any hope we may 
have for a truly national system of justice, based on the preservation but better 
integration of the local jurisdictions we have. If I have any message to the legal 
profession ...it is this: that you must not suffer this lawyer’s clause to become the 
orphan clause of the Constitution.” Jackson, supra note 77, at 34 (AALS ReapiNcs, 
at 254). 


Chapter Three 


SURVIVAL OF ACTIONS: ADJUDICATION 
VERSUS AUTOMATION IN THE 
CONFLICT OF LAWS 


I 


In December, 1949, a collision occurred between two automo- 
biles on U.S. Highway 66 near Flagstaff, Arizona. Jensen, the driver 
of the westbound car, was injured, as were his two passengers, 
Grant and Manchester. Pullen, the driver of the eastbound car, 
received injuries from which he died nineteen days later. All four 
men were residents of California. An administrator, McAuliffe, was 
appointed for Pullen’s estate by a California court. Grant, Man- 
chester, and Jensen presented claims for damages to the adminis- 
trator, who rejected them. The three survivors of the accident 
thereupon filed actions against the administrator, which were dis- 
missed by the California court on the ground that under the law 
of Arizona a plea in abatement must be sustained if a tort action 
is not commenced before the death of the tort-feasor. These dis- 
missals were affirmed by the district court of appeal. The Supreme 
Court of California reversed by a vote of four to three,” Mr. Justice 
Traynor writing the opinion. The court said: 


When, as in the present case, all the parties were residents of this state, 
and the estate of the deceased tort feasor is being administered in this 
state, plaintiffs’ right to prosecute their causes of action is governed by 
the laws of this state relating to administration of estates.* 


As a matter of first impression, uncontaminated by conflict-of- 
laws theory, the decision seems hardly controversial. The practical 
effect was to allow the injured plaintiffs to proceed with their cases, 


Copyright, 1958, by The Board of Trustees of the Leland Stanford Junior 
University. Reprinted by permission of the copyright owner. Original citation: 10 
Stan. L. Rev. 205 (1958). 

1. Grant v. McAuliffe, 255 P.2d 819 (Cal. App. 3d Dist. 1953). 

2. Grant v. McAuliffe, 41 Cal.2d 859, 867, 264 P.2d 944, 949 (1953). 

3. Id. at 867, 264 P.2d at 949. 
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and to prove, if they could, that the collision was the fault of Mr. 
Pullen. Under California law it was not necessary for their lawyers 
to hurry to the hospital in order to serve process upon the 
unfortunate Mr. Pullen before death came. The case was in a 
California court; the parties were all residents of California; the 
estate of the deceased was being administered in California; the 
court applied California law. Why should the law of Arizona be con- 
sulted as to this point? The plaintiffs were given their day in court, 
as they would have been if the collision had occurred farther to 
the west, inside the California border. There seems nothing very 
remarkable in that. 

Yet there were three dissenting votes, Mr. Justice Schauer writ- 
ing a strongly phrased dissenting opinion.* Four law reviews pub- 
lished comments, all to some extent critical.° And there was an 
even more interesting reaction. 

The note in the U.C.L.A. Law Review came to the attention 
of a staff worker for the California Law Revision Commission in 
the course of a routine check for developments in California law. 
Reporting the critical tenor of the note, the staff worker suggested 
that the Commission might adopt as a topic for study the question 
whether the rule of the Grant case should be changed or codified 
by statute.® In due course, the topic became the fifth of twenty- 
three in the first calendar of topics selected by the Commission for 
study.” It was one of the studies in that calendar which the Legis- 
lature, by concurrent resolution, authorized the Commission to 
pursue.* A research consultant to the Commission, Professor James 
D. Sumner, Jr., of the School of Law of the University of California 
at Los Angeles, prepared a study and report which was extremely 
critical of the decision.® Although he reported that the decision was 


4. Id. at 867, 264 P.2d at 949. 

5.68 Harv. L. Rev. 1260 (1955); 29 N.Y.U.L. Rev. 1288 (1954); 27 So. Cauir. 
L. Rev. 468 (1954); 1 U.C.L.A.L. Rev. 380 (1954). There was one sympathetic 
article: Shavelson, Survival of Tort Actions in the Conflict of Laws: A New Direction?, 
42 Cautr. L. Rev. 803 (1954). 

6. This information is on file with the California Law Revision Commission, 
School of Law, Stanford University, and has been made available through the 
courtesy of Professor John R. McDonough, Jr., of Stanford University, the Com- 
mission’s Executive Secretary. 

7. California Law Revision Commission Report, A Study to Determine Whether 
California Should Continue to Follow the Rule That Survival of Actions Arising 
Outside Califorina Is Governed by California Law 21 (1955). 

8. Cau. STAT. 1955, p. 4207. 
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“generally believed to be unsound,””’ he felt that the problem of 
survival of causes of action was only one instance of the general 
problem of substance and procedure in the conflict of laws,’! and 
that, instead of a statute aimed narrowly at changing the result of 
the Grant case, there should be a general statute, “changing the 
rule of the Grant case and classifying other matters which pre- 
sent the substance-procedure issue.”’? He provided a draft of.a 
general statute for this purpose."* 

The Commission recommended no legislative action. “Because 
the result reached in the Grant case is not unjustifiable on its spe- 
cial facts and because the application of the rule adopted by the 
Supreme Court in that case to cases involving different facts is not 
clear, the Commission believes that legislation on the matter of 
what law shall govern survival of actions would be premature and 
respectfully recommends that no such action be taken.”‘* In gen- 
eral, the Commission’s recommendation follows the research con- 
sultant’s report. It differs chiefly in that (a) it omits most of the 
critical flavor of the report, and (b) sub silentio, it omits the recom- 
mendation that a general statute be enacted, classifying as pro- 
cedural those things that are procedural, and as substantive those 
things that are substantive. 

There the matter rests. There it might be allowed to rest, but 
for certain troublesome thoughts that linger in its aftermath. To 
begin with, the whole episode raises again some fundamental wor- 
ries about that branch of the law known as conflict of laws, which 
can provide the wherewithal to create quite a tempest in a teapot 
although, to the uninitiated observer, there appears to be no prob- 
lem at all. The question in the Grant case can hardly be described 
as one of major practical importance. Mr. Justice Traynor said that 
the question was “one of first impression in this state.” Having 
failed to reach a California appellate court in the first century of 
the state’s membership in the Union, the question is not likely to 
arise with great frequency in the future, since only a diminishing 
company stands with Arizona in her position that a cause of action 


Law Governing Survival of Actions, 9 Hastincs L.J. 128 (1958), is based on his 
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for personal injuries dies with the tort-feasor.’* An interesting fact 
is that none of the published comments criticizes the result in 
Grant v. McAuliffe; even the severest critic, Mr. Sumner, hints a 
somewhat grudging willingness to accept that result on the facts 
of the case.17 The commentators were worried, not because they 
felt that justice was not done as between the plaintiffs and the de- 
fendant, but because of the “rule” of the case, and of the methods 
employed by the court in reaching its decision. They were worried, 
in short, because the decision is unorthodox in terms of current 
conflict-of-laws doctrine. A system of law that nurtures such 
reactions, inciting the desire to change a just result because of the 
apprehended effects of the decision as a precedent and because un- 
orthodoxy is hateful, must be re-examined as often as the occasion 
arises. 

The Commission is to be congratulated on its decision not to 
recommend legislation on the question of what law shall govern 
survival of actions.'* The California Supreme Court is one of sev- 
eral courts in this country that are making serious efforts to 
break away from sterile formalism and to develop a rational ap- 
proach to conflict-of-laws problems.” The task is a difficult and 


16. See Prosser, Torts 708 (2d ed. 1955); New YorK Law Revision Com- 
MISSION REPoRT 171 (1935); Evans, A Comparative Study of the Statutory Survival 
of Tort Claims for and against Executors and Administrators, 29 Micu. L. Rey. 969 
(1931); Livingston, Survival of Tort Actions: A Proposal for California Legislation, 
37 Cauir. L. Rev. 63 (1949). 

17. “Further assume that the parties were residents of the same state, as was 
true in Grant v. McAuliffe. Could not the state of residence be reasonably considered 
the state with the primary interests and hence the place of the wrong?” Recom- 
MENDATION AND StTupy 18. 

18. It is doubly to be congratulated on its decision not to recommend enactment 
of the general statute proposed by the research consultant with the aim of taking 
away from the courts the function of characterization. The draft suggested was as 
follows: 

In conflict of laws cases the following matters shall be treated as 
remedial: pleadings, right to jury trial, parties, whether equitable relief is 
available, joinder of causes of action, counterclaim and setoff, burden of 
proof, presumptions, statute of limitations, admissibility of evidence, 
revival (if the action survives by the law of the proper state), and com- 
petency of witnesses. However the following shall be deemed substantive: 
existence of a cause of action, defenses to a cause of action, damages, 
survival (contract survival by the place of execution and tort survival by the 
place of the tort), and the effect of contributory negligence. 

RECOMMENDATION AND STupy 19-20. A more mischievous piece of legislation in the 
field of conflict of laws would be difficult to imagine. 

19. In certain fields, as currently in Conflict of Laws, the wildemess 
grows wilder, faster than the axes of discriminating men can keep it under 
control. The concepts in the Restatement have been shattered by the 
devastating attacks of Cook and Lorenzen, and the compelling logic of the 


132 THE CONFLICT OF LAWS 





complex one; it is not one to be accomplished by easy generaliza- 
tion. The Commission was wise to recognize that the actual result 
in the Grant case was justifiable on the facts before the court, that 
the decision did not necessarily portend the possibly undesirable 
results in other cases apprehended by the critics, and that legislative 
intervention would be premature. 

I believe not only that the actual result in the Grant case was 
“justifiable” on the facts, but also that the approach to conflict-of- 
laws problems which the California Supreme Court adopted in 
that case is sound, constructive, and likely to prove fruitful in the 
search for more intelligent ways of handling such problems. Leg- 
islation that would have placed this vigorous court in the meta- 
physical irons forged by Professor Beale”? and the American Law 
Institute? would have been reactionary in the extreme. At the 
same time, it must be conceded that the opinion in the Grant case 
is not one that gives clear guidance as to the future course of 
development of the conflict of laws in California concerning survival 
of actions. The reason for that is understandable. Confronted with 
a situation in which the result dictated by the orthodox system of 
conflict of laws was manifestly absurd, and in which the just and 
rational result was clear, the court availed itself of one of the sey- 
eral escape devices that are built into the system itself. It charac- 
terized the problem differently, and the different characterization 
produced the result that had previously been recognized as the 
sound one. This is a device that has long been used by the 


proposition that in the area between the prohibition of the due process 

clause and the mandate of the full faith and credit clause, local law is 

supreme, has made it necessary to search for acceptable doctrines to govern 

the making of exceptions to the local law, and serve as the basis of a new 

and realistic system of conflict of laws. The demolition of obsolete theories 

makes the judge’s task harder, as he works his way out of the wreckage; but 

it leaves him free to weigh competing policies without preconceptions that 

purport to compel the decision, but in fact do not. He has a better chance 

to arrive at the least erroneous answer if the scholars have labored in 

advance to break ground for new paths. If they have not, he must chop 

his own way through, however asymmetrically, and hope that scholars will 

speed their reinforcements to the job in hand. 
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courts.”* It is far from an ideal way of dealing with such situations. 
Certainly it would be better if the courts could state explicitly the 
considerations that led them in the first place to determine what 
the result should be, and indicate clearly how those considerations 
will be appraised in other cases. Legal scholars, however, have not 
provided the courts with a systematic method of analysis whereby 
the sound instincts employed by a sensitive court in the adjudica- 
tion of conflict-of-laws cases can be fitted into the conventions and 
the terminology of the legal order.** They have provided only a 
mechanism for dealing with such cases which leaves no room for 
such an adjudicative function, and which is continually confront- 
ing the courts with the choice between a mechanistic result that 
is repugnant and an acceptable result that can be reached only 
by a none-too-candid resort to one or another of the loopholes in the 
system. Scholars have talked of a better approach, whereby the 
courts would seek to apply “the more effective and more useful 
law, ’** or the law that fulfills “the demands of justice in the par- 
ticular situation,”*> or the law that produces results which are 
acceptable “from the standpoint of justice between the litigating 
individuals or of those broader considerations of social policy 
which conflicting laws may evoke....”*° They have not, how- 
ever, suggested any method whereby the courts could select the 
appropriate law objectively; and, in the present state of develop- 
ment of this approach, an attempt by the court to explain its deci- 
sion in such terms would doubtless create more uncertainty and 
arouse more criticism than did the California Supreme Court’s 
employment of the traditional escape device of novel characteriza- 
tion.?? 


22. See Levy v. Daniels’ U-Drive Auto Renting Co., 108 Conn. 333, 143 Atl. 
163, 61 A.L.R. 846 (1928); Dyke v. Erie Ry. Co., 45 N.Y. 113 (1871); Shavelson, 
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(1956). Hereinafter, the Association’s collection will be cited “A.A.L.S. REApINGs.” 
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27.On the other hand, the critical reaction might have been less severe than 
it was if the court had used an even more respectable escape device and refused to 
apply the “applicable” foreign law on the ground that it was contrary to the public 
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The decision in the Grant case is consistent with a method of 
analysis which I think holds promise of considerable utility in the 
intelligent and objective adjudication of conflict-of-laws cases. I 
do not suggest that the California court consciously employed any 
such analysis. I suggest that the result which that court recognized 
on common-sense grounds as the sound one, and then justified by 
a traditionally authorized manipulation of the concepts of the sys- 
tem, can be explained and justified by objective analysis. 


i 


The art of reading cases and of evaluating them as precedents 
remains an art, no matter how hard we law teachers try to make 
a science of it. After all, the purpose of the process is to provide a 
basis for predicting future decisions, and for that practical purpose 
it is often necessary to read between the lines of the opinion as well 
as to apply the canons formulated by Goodhart and others** for 
the guidance of law students. A case may mean more than it seems 
to hold, or it may mean less.*® For the purpose of our discussion, 
it is important to know just what the court held in the Grant case. 
That question had an important bearing on the reaction of the 
critics, and is central to our analysis. 

To me it seems clear enough that one, and only one, prediction 
can be made with certainty on the basis of the Grant decision: the 
California law providing for survival, and not the law of the place 
of injury providing for abatement, will be applied when the fol- 
lowing conditions are satisfied: 


1. The injured person was a resident of California at the time 
of the injury; 

2. The tort-feasor was a resident of California at the time of the 
injury; 

3. The estate of the deceased tort-feasor is being administered 
in California; and 

4. The action is brought in California. 


policy of the forum. See Union Trust Co. v. Grosman, 245 U.S. 412 (1918); Paulsen 
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Such an evaluation of the decision as a precedent accords with 
a strict and salutary conception of the doctrine of stare decisis.*® It 
accords with the restrained interpretation placed on the decision by 
the Law Revision Commission, which recognized that the impli- 
cations for cases in which the facts are different are by no means 
obvious.* The critics of the decision, however, are not content with 
such a restrained interpretation. They must stretch the actual de- 
cision into a rule that will cover more cases than the one before 
the court, say more than the court decided. The passion for such 
rules is particularly strong in the field of conflict of laws. Nothing 
narrower in scope than a typical rule of the Restatement will satisfy 
the critics. The court has rejected section 390 of the Restatement: 
“Whether a claim for damages for a tort survives the death of the 
tort-feasor or of the injured person is determined by the law of 
the place of wrong.’ Well, then, say the critics, let the court 
substitute another rule, of equal generality, in place of the re- 
jected rule. The court may not have wished to commit itself to 
generalities beyond the necessities of the case to be decided. No 
matter; the critics must, by main force if necessary, interpret the 
decision as establishing a rule of traditional generality, and at- 
tribute that rule to the court. 

Force was not necessary in the Grant case. The opinion of the 
court undeniably lent encouragement to the scramble to find the 
premises from which the conclusion followed. The court provided 
alternative premises, both leading to the same result: (a) the ques- 
tion of survival is a question of procedure, and (b) the question is 
one concerning the administration of decedents’ estates. On either 
premise, the law of the forum controls. Only after suggesting that 
the result might be justified by one or both of these premises did 
the court limit the holding to the facts of the case in hand, thus 
serving notice, I think, that neither premise was to be employed to 
produce absurd results in other cases. 

The critics were little deterred by this notice. From the begin- 
ning, they presumed to extract and state the “rule.” The staff 
worker who brought the question to the attention of the Commis- 
sion said in his report that the holding was that the question “is a 
matter of procedure and therefore governed by the law of Califor- 


30. Oliphant, A Return to Stare Decisis, 14 A.B.A.J. 71 (1928); Cavers, op. cit. 
supra note 26, at 196 n.4o; A.A.L.S. Reapincs at n.4o. 

31. RECOMMENDATION AND Stupy 6. 

32. RESTATEMENT, ConF ict or Laws § 390 (1934). 
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nia.”** In submitting the proposed study for approval as a Com- 
mission project, the Commission referred to “the rule that survival 
of causes of action arising elsewhere is governed by California 
law when suit is brought in this state....”** According to one 
law-review comment, the holding was “that survival of actions is a 
matter of procedural law and governed by the lex fori.”** Another 
was less specific: “The survival of a tort action for personal injuries 
is determined by the law of the forum.”** A third criticized the pro- 
cedural classification but approved the alternative relating to ad- 
ministration of estates.*7 Mr. Sumner noted carefully the three 
possible delimitations of the scope of the decision.** Most of his 
discussion, however, was devoted to the classification of the ques- 
tion as procedural. He thought the proposition that the question 
should be characterized as one concerning administration of estates 
was “arguable,” but dismissed it rather summarily: “However, 
there is but slight authority to support this intimation....It is 
inescapable that the basic problem is one of tort recovery.”** At 
one point he says flatly: “The decision of the [Grant]... case 
was based on survival being classified as a matter of procedure— 
which is definitely against the overwhelming weight of authority 
in the United States.”*° In a section on “Constitutional Issues,” 
which will warrant some consideration at a later point, he says in 


33. See note 6 supra. 
34. RECOMMENDATION AND STUDY 5. 
35.1 U.C.L.A.L. Rev. 380, 381 (1954). The Comment does not refer to the alter- 
native characterization of the problem as one relating to administration of estates. It 
does mention the court’s suggestion that the decision was limited to the facts of the 
case. 
36. 29 N.Y.U.L. Rey. 1288 (1954). Mention is made of the alternative theories. 
37.27 So. Cauir. L. Rev. 468 (1954). 
38. RECOMMENDATION AND Stupy 8: 
39. Id. at 16. 
40. Id. at 14. In connection with this matter of the weight of authority, Mr. 
Sumner says: “Therefore the California court’s statement that a majority treat survival 
as a procedural point is erroneous.” Id. at 12. He does not append a citation, and I 
do not find such a statement in the opinion of the court. On the contrary, I find 
these statements: 
The precedents in other jurisdictions are conflicting. In many cases it has 
been held that the survival of a cause of action is a matter of substance 
and that the law of the place where the tortious acts occurred must be 
applied to determine the question. ... Before that time [1929], it appears 
that the weight of authority was that survival of causes of action is pro- 
cedural and governed by the domestic law of the forum. 

Grant v. McAuliffe, 41 Cal.2zd 859, 863, 264 P.2d 944, 946-47 (1953). “Since 

we find no compelling weight of authority for either alternative, we are free to 

make a choice on the merits.” Id. at 866, 264 P.2d at 949. 
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effect that the court’s classification of the problem is “outrageous.”** 
His opinion that the decision is unconstitutional as a violation of 
the Due Process Clause “can be based on the conclusion that the 
characterization was erroneous or that the choice of law was im- 
proper. ... However, when the need for uniformity of result is 
considered, the undesirability of the Grant decision becomes more 
apparent.”*” The indictment concludes: “Therefore, the only con- 
clusion to be reached respecting the Grant case is that an erroneous 
determination was made or that the court was greatly influenced 
by the ‘sympathy’ factors in the case. Moreover, as has been 
demonstrated, the decision in Grant v. McAuliffe was the result 
of the court’s failure to analyze properly the cases upon which 
it relied.”** 

It is by thought processes such as these that a decision which 
seemed at first noncontroversial, natural, justifiable, and even de- 
sirable in result comes to be spoken of as undesirable, erroneous, 
and even outrageous and unconstitutional.** It is worth remem- 
bering that no one has criticized the justice of the result in the case 
that the court decided. Nor do I find any solid indications that 
Mr. Sumner is particularly concerned because of the possibility 
that one or the other of the alternative premises for the decision 
might work an undesirable result if applied to other fact situations 
—a concern provisionally expressed by the Commission in its rec- 
ommendation.** Nevertheless, the decision, according to Mr. Sum- 
ner, is wrong, and the court ought to be prevented from reaching 
such satisfactory results in future cases—by legislation that will, 
at the same time, deny the court any such freedom in a wide variety 
of other cases. 

If I were called upon to explain such vagaries of the legal mind 
to a layman, I think I would try to do so in this way: Conflict-of- 
laws cases—i.e., cases in which two or more states are involved in 
potentially significant ways—confront the courts with a uniquely 
difficult set of problems. The problems are complex and sensitive. 
Frequently, nothing less is involved than a determination that the 

41. RECOMMENDATION AND STuDY 9. 

42. Ibid. 

43. Id. at 14. 

44.1 have not, of course, outlined Mr. Sumner’s argument in detail. In the main, 
it is devoted to showing that the decision is contrary to the Restatement of Conflict 
of Laws, and to what most of the courts have said. So much may be conceded. 
The decision is certainly an unorthodox one. For an analysis of the precedents, 


see Appendix, p. 172 infra. 
45. RECOMMENDATION AND STupy 5-6. 


138 THE CONFLICT OF LAWS 


legitimate law and policy of one sovereign state must yield to that 
of another. Some of our greatest judges have recoiled from conflict 
of laws as “one of the most baffling subjects of legal science.”** The 
problems are at least as difficult as those in any other branch of the 
law, since almost any problem, from almost any branch of the law, 
may be presented—with an additional dimension because of the 
involvement of more than one state. Once we move outside the 
range of a single legal system, it is difficult for us to find any ulti- 
mate goal to pursue in the adjudication of controversies, such as we 
have under a single system in the ideal of justice under law; for 
with two or more systems of law involved, an ambiguity is intro- 
duced: Justice under what law? The nearest thing to an ultimate 
goal that we have been able to agree upon is the ideal of uniformity 
—in general, at least, it will be desirable if the outcome of a case 
does not depend on where the action is brought. 

But questions of such intricacy and difficulty and delicacy must 
not be left to be determined by the judges. We must have a gov- 
ernment of laws (don’t ask what laws) and not of men. We must 
not place it within the power of judges to determine that the law 
and policy of a sovereign state shall yield to that of another. There- 
fore, we have constructed a machine for the solution of such prob- 
lems. No other goal being apparent, we have, in the construction 
of the machine, given uniformity of result primacy over all other 
considerations. To this end, we have adjusted the machine so that, 
for any imaginable case, one and only one state can be identified 
whose law should be applied by all states. When a conflict-of-laws 
case comes before a court, the court is not supposed to adjudicate 
it-that is, to bring its intelligence to bear upon the reason and 
policy and history of the laws in question, and their application to 
the facts at hand, so as to do justice to the parties under law. He is 
supposed to feed the data into the machine, using certain standard 
procedures, and to write down as his decision the result that comes 
out of the machine.*? He is not supposed to question the wisdom, 
or soundness, or justice of the result, nor to think, or even talk, in 
terms of competing policies. 

Now, what happened in the Grant case is pretty clear. The 
judges fed the data into the machine in the usual way, but, when 


46. E.g., Carpozo, THE PARApoxEs OF LEGAL SCIENCE 67 (1928). 

47.The figure is doubtless overdrawn. I have long believed, however, that 
anamorphosis is as legitimate a technique in argumentation as it is in the graphic 
arts. 
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the machine’s answer came out, they couldn’t swallow it. They 
rebelled against the machine. They adjudicated the case. Using 
discretion and intelligence, and having regard to the fact that it 
was a lawsuit they were trying, they looked for a result they could 
live with. They saw no purpose, in reason or policy, to be served 
by applying Arizona law to cut off the rights of the plaintiffs when 
the tort-feasor died—at least, no purpose that seemed important 
in comparison with their obligation to decide the controversy be- 
tween the parties properly. So they decided the case their way. 
This was a kind of insubordination on their part, of course; acting 
that way, they might open a whole Pandora’s box of troublesome 
problems which the law has stowed safely away, out of sight where 
they will not cause us any trouble. Doubtless they felt a bit uncom- 
fortable, as anyone might who has departed from the ordained 
path. So they went back to the machine and fed the same data 
into it again, this time using a somewhat different procedure. After 
pressing the button marked “Procedure is governed by the law of 
the forum, substance by the law of the place of the wrong,” they 
pressed the button marked “Procedural” instead of the one marked 
“Substantive.” This time the machine came up with the answer 
that the court had arrived at independently. Again the court fed 
the data into the machine, this time pressing instead a button re- 
ferring to administration of decedents’ estates. Again the machine 
came forth with the judges’ own answer. They were able, then, to 
hand down their own decision, and to show that the same result 
would be yielded by the machine, given two procedures different 
from the one that first suggested itself. 

Mr. Sumner is dismayed by this exposure of the fallibility of 
the machine. Quite accurately, he has placed his finger on the 
trouble: there is too little control of the operating procedures.** 
Judges have too much freedom to decide what the problem is. 
Consequently, the machine can be made to give not just one result 
but different results. This will never do. The machine must be 
tightened up; the process must be made fully automatic. The 
judges must not only be required to accept the machine’s solution 
of the problem; they must be told how to state the problem to the 


48. “Moreover, conflicts cases involve very flexible facts. Alternative courses are 
presented in every step. It is for this reason that there is almost a dearth of legisla- 
tion in the field. If legislation were enacted providing that survival of a tort action 
is to be controlled by the place of the wrong, this would still leave considerable 
discretion in the court. Where is the place of the wrong?” RECOMMENDATION AND 
Stupy 18. 
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machine as well. Only in this way can judicial discretion and intel- 
ligence be excluded. Otherwise the single goal of uniformity is 
jeopardized; otherwise we are threatened with adjudication instead 
of automation in conflict cases. 

Mr. Sumner has nothing against intelligence, of course. He 
simply believes that the final contribution of human intelligence 
to the solution of conflict-of-laws problems was made when the 
machine was built. A result that differs from that which the 
machine will produce under conventional operating procedures 
must be the product of either error or prejudice. “[T]he only con- 
clusion to be reached respecting the Grant case is that an errone- 
ous determination was made or that the court was greatly influ- 
enced by the ‘sympathy’ factors in the case.”*® Since Mr. Sumner 
makes it pretty clear that he thinks the court knew the proper op- 
erating procedures, and manipulated the machine deliberately to 
produce the desired result, one may fairly gather that he believes 
the decision was based on purely subjective grounds: sentimental 
bias in favor of the plaintiffs and unbecoming hostility to the archa- 
ism of the Arizona law. 

In all this I think Mr. Sumner is quite wrong.” 


49. RECOMMENDATION AND STUDY 14. 

50. The objection made in the dissenting opinion was on a much narrower 
ground. Mr. Justice Schauer was troubled only by the fact that the characterization 
of survival as a procedural matter seemed inconsistent with the court’s previous 
decision in Cort v. Steen, 36 Cal.2zd 437, 224 P.2d 723 (1950), holding the 
survival statute “substantive” for the purpose of determining whether it should 
be given retrospective effect. That there was no such inconsistency is made clear 
by Walter Wheeler Cook’s brilliant essay,“Substance” and “Procedure” in the 
Conflict of Laws, 42 Yate L.J. 333 (1933), A.A.L.S. Reapincs 499, relied on by 
the majority. The minority made no reference to Cook’s analysis. Only one of the 
law-review comments supported the majority in its position on the alleged 
inconsistency, 27 So. Cau. L. Rev. 468, 469 (1954), though Mr. Sumner did. 
RECOMMENDATION AND Stupy 11 n. 24. It is a matter for profound regret when 
one of the finer products of legal scholarship is neither refuted nor accepted, but 
ignored. See also Currie, Full Faith and Credit to Foreign Land Decrees, 21 U. Cm. 
L. Rev. 620, 621 (1954). If Professor Cook’s argument does not produce conviction, 
no additional argument is likely to do so. It may, however, be worthwhile to add 
that counsel once attempted to trap Mr. Justice Holmes in the false dilemma that 
troubled the dissenting justices, and ran into a stone wall of common sense. Holmes 
held that a foreign statute of limitations was to be treated as substantive and applied 
by the forum because it was directed to the statutory liability so specifically that 
it qualified the right. Counsel submitted that from this it followed that the limitation 
could not be applied in the case at bar, since the cause of action had arisen prior 
to the amendment changing the limitation period, and substantive laws could 
not be retrospectively applied. Holmes was merely impatient. He avoided the 
trap by not using the terms “substance” and “procedure” in discussing the con- 
stitutional point. As to that he said, shortly and appositely: “[The operation of the 
statute in this instance] did not shorten liability unreasonably.” Davis v. Mills, 194 
U.S. 451, 456 (1904). 
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A California statute, enacted in 1949, provides: “A thing in 
action arising out of a wrong which results in physical injury to the 
person... shall not abate by reason of the death of the wrong- 
doer....”°' This statutory provision was designed to change 
the common-law rule of abatement, which had prevailed in Cali- 
fornia for a century.” Presumably the change was made for a 
reason. The California Legislature adopted a new policy, and 
gave expression to it in this form. What was that policy, and how 
should the statute be applied to cases involving foreign factors so 
as to effectuate it? 

There are at least 174 different fact situations that might 
raise the question of the applicability of the statute in the conflict- 
of-laws sense. Four factors have been recognized as potentially 
significant for conflict-of-laws purposes in cases of this type: 


1. The domicile (or residence) of the injured plaintiff; 
2. The domicile (or residence) of the tort-feasor;** 

3. The place of the wrong;°° and 

4. The place where the action is brought.” 


51. Ca. Civ. Cove § 956 (1954). Similar provisions are contained in Cat. CopE 
Civ. Proc. § 385 (1954), and Car. Pros. Cope §§ 573, 574 (1956). Thus, for 
purposes of codification, the problem has been “characterized” as substantive, as 
procedural, and as a matter pertaining to the administration of decedents’ estates. 

52. See Livingston, Survival of Tort Actions: A Proposal for California Legislation, 
37 Cauir. L. Rev. 63 (1949). Actually, the first breach in the common-law rule 
had been made by the California Supreme Court in Hunt v. Authier, 28 Cal.2d 
288, 169 P.2d 913, 171 A.L.R. 1379 (1946); the legislation was designed to confirm 
and systematize the change. Because of Mr. Livingston’s article, we have available, 
as we do not often have in connection with state legislation, what amounts to a 
comprehensive legislative history of the statutes. 

53. See Grant v. McAuliffe, 41 Cal.2d 859, 867, 264 P.2d 944, 949 (1953), 1 
U.C.L.A.L. Rev. 380 (1954). Domicile is a troublesome concept to work with, 
though it is not so objectionable here as in commercial cases. Perhaps “residence,” 
carefully defined, would be better, although it has been suggested that domicile 
is preferable. Reese & Greene, That Elusive Word, “Residence,” 6 VANv. L. REv. 
561 (1953), A.A.L.S. Reapincs 483. In this chapter the terms will be used inter- 
changeably. 

54. Note, Survival Statutes in the Conflict of Laws, 68 Harv. L. Rev. 1260, 1263 
(1955); see also Hancock, Torts IN THE ConFLicT oF Laws 244 (1942). 

55. See RECOMMENDATION AND STUDY 12. 

56. Grant v. McAuliffe, 41 Cal.2zd 859, 264 P.2d 944 (1953). This list of 
factors contains no express mention of the place where the estate of the deceased 
tort-feasor is being administered, but covers that factor by implication. Under the 
prevailing view, at least, such an action can be brought only in a state where an 
administrator or executor for the decedent has been appointed or qualified. 
RESTATEMENT, ConFLicr oF Laws § 512, comment a (1934); see CHEATHAM, 
fSoopRicH, GriswoLp & REEsE, Conriicrt or Laws 893-94 (4th ed. 1957). Hence 
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Each of the four factors may be domestic or foreign, and each may 
be associated with a different state. There are, therefore, 256 pos- 
sible combinations. Of these, however, 81 will have no factor con- 
nected with California; they are wholly foreign cases, and no one 
would contend that the California statute should have any appli- 
cation. One case will be that in which all factors are associated 
with California; it is purely domestic, and there is no question at 
all about the applicability of the statute. There remain 174 cases** 
with which California is connected in a potentially significant 
way—i.e., in which the application of the statute might be con- 
sistent with, or essential to, effectuation of the California policy.™ 
One might suppose that a recommendation of legislation to guide 
the courts in the application of the California statute to cases in- 
volving foreign factors would give some consideration to how the 
proposed legislation would affect the result in those 174 cases, and 
how the results would comport with the policy underlying the sur- 
vival statute. Mr. Sumner did not perform such an analysis for the 
Legislature. In all faimess, he could hardly have been expected to 
do so. Merely to enumerate the possible cases is a laborious task; to 
visualize them all and to evaluate the play of varying policies in 
each is an undertaking of considerable magnitude, which the 
science of conflict of laws does not require of its votaries. The sys- 
tem assures us all that our task is far simpler, and Mr. Sumner pro- 
ceeded faithfully in the belief that it is only necessary to determine 
which one of the four contacts is the significant one, whereupon 
all possible cases—all 174 of them—will be properly disposed of, 
sight unseen. A court skeptical of the system, confronted with one 


it is assumed in this chapter that the forum is always a state in which the estate is 
being administered. If the forum is also the domicile of the deceased tort-feasor, it 
is the state of domiciliary administration; otherwise (though more than one state 
may claim domiciliary administration, Riley v. New York Trust Co., 315 U.S. 343 
[1942]; In re Fischer’s Estate, 118 N.J. Eq. 599, 180 Atl. 633 [1935] ) the administra- 
tion at the forum is assumed to be ancillary. 

57. There are four factors, each of which may be connected with a different state. 
Assuming that each of the four states may have a different law as to survival of a 
personal injury action upon death of the tort-feasor (see Wallan v. Rankin, 173 
F.2d 488 [gth Cir. 1949], discussed in the Appendix, p. 173 infra), the formula for 
the possible combinations where California has a potentially significant connection 
is 44-34-1. 

58. This is a conservative figure which might easily be increased if certain assump- 
tions were abandoned. Thus if there is ambiguity in any one of the factors—e.g., if 
it be suggested that the “place of the wrong” may reasonably be taken to mean 
either the place of acting or the place where the force takes effect to cause harm—an 
additional factor is introduced and an additional state may be involved. This would 
increase the number of possible conflict-of-laws cases to 2100. 
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of the conflicts cases, might understandably prefer to know what 
the rest of the cases look like before committing itself on faith to 
a blanket disposition of them. 

In general terms, at least, the policy embodied in the California 
statute is not difficult to formulate. Damages for personal injuries 
are regarded as compensation to the injured party. The award of 
damages in private litigation is one of several alternative ways of 
dealing with the economic and social problem of personal injuries. 
One of the possible alternatives is for the state to provide for com- 
pensation.*® Underlying our free-enterprise choice is the possibility 
that the state—the state concerned with the injured party—may 
have a residual responsibility: if the system of free enterprise does 
not provide compensation, the injured person may become a public 
charge. It seemed illogical to the California Legislature that death 
of the tort-feasor should put an end to the right to compensation. 
Death of the tort-feasor seemed irrelevant both in terms of the 
rights of the litigants and of the public interests involved. What- 
ever local interests might benefit from the common-law rule in- 
sulating the estate of the tort-feasor from liability were therefore 
subordinated to the interest of the injured person, and to the pub- 
lic interest, in compensation. 

To formulate the policy of Arizona as expressed in its law on 
the survival of tort actions is more difficult. Arizona has simply 
retained the maxim actio personalis moritur cum persona. If the 
truth were known, it would probably be that Arizona has retained 
that rule simply because of the proverbial inertia of legal institu- 
tions, and that no real policy is involved.® If an effort were made 
to change the Arizona law, it may be speculated that the chief op- 
position would come from the insurance lobby, and would have 
no higher motivation than to minimize the amount paid in satisfac- 
tion of claims.*t The Arizona law is no doubt archaic and out of 


59. See Financial Protection for the Motor Accident Victim, 3 Law & CoNTEMP. 
Pros. 465 (1936) (symposium); see also EHRENZWEIG, “FuLL Arp” INSURANCE FOR 
THE TRAFFIC VICTIM (1954). 

60. This observation becomes particularly pointed when we note that Arizona 
has a “revival” rule, preventing abatement when the tort-feasor dies after the 
action has been commenced but before judgment. Ariz. Rev. STat., R. Crv. P. 25(a) 
(1956). See also Burg v. Knox, 334 Mo. 329, 67 S.W.2d 96 (1933); Parsons v. 
American Trust & Banking Co., 168 Tenn. 49, 73 S.W.2d 698 (1934), discussed in 
the Appendix p. 174 infra. 

61. To take into account, throughout, the realistic fact that liability insurance 
is involved in many of the survival cases in conflict of laws would unduly complicate 
the analysis. The fact should nevertheless be borne in mind. 
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harmony with prevailing legal thought. That is not our affair here. 
The business of courts in conflict-of-laws cases is not to judge the 
policies of the states, but to ascertain them and give them effect, so 
far as possible, when there is a legitimate basis for effectuating them. 
We must therefore do the best we can to formulate Arizona policy. 

The statement that a cause of action for personal injuries is 
“personal” is a bit of mysticism that tells us nothing about why 
the injured party cannot sue the tort-feasor’s estate; it tells us (if 
anything) no more than that he cannot do so. The rule that the 
cause of action abates apparently goes back to the time when the 
penal conception of tort law prevailed; judgment in damages was 
punishment visited upon the wrongdoer, not compensation for the 
victim.” An attempt to utilize the penal concept in formulating 
Arizona policy will not get us very far, since the rule we are con- 
cerned with is purely negative. We cannot say, for example, that 
since the Arizona law of torts is based on penal concepts, its bear- 
ing is on activity within the state, and conclude that Arizona law 
should be applied when the conduct in question occurs there. For 
Arizona does impose liability for injuries negligently inflicted in 
the state, so long as the tort-feasor lives to be punished and does 
not otherwise escape the jurisdiction. The law of survival of ac- 
tions simply says that punishment will be withheld in cases where 
the tort-feasor has died. That law cannot conceivably influence 
any conduct on Arizona highways—except the conduct of the 
Kamikaze driver, and we can hardly suppose it is intended to en- 
courage that. The most rational policy that can apparently be at- 
tributed to Arizona is that the living should not be mulcted for the 
wrongs of the dead:® that the interests represented in the estate 
of the tort-feasor—his heirs, next of kin, devisees, legatees, creditors 
—should not suffer because of what he did. 

The focal point of California policy is the injured person; the 
imposition of liability on the local estate seems but a corollary of 
the purpose to provide compensation. California has an interest 
in the application of its law and policy whenever the injured per- 
son is one toward whom California has a governmental responsi- 
bility. California may legitimately assert such an interest when the 


62. See note 16 supra. 
63. See Herzog v. Stern, 264 N.Y. 379, 191 N.E. 23, cert. denied, 293 U.S. 597 
(1934); Clough v. Gardiner, 111 Misc. 244, 182 N.Y. Supp. 803 (Sup. Ct. 1920). 
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injured person is domiciled in (or a resident of) California, and 
also where he is present in the state at the time of injury.™* 

The focal point of Arizona policy is the people who are inter- 
ested in the estate of the deceased tort-feasor. Our analysis will 
become excessively complex, however, if we attempt to treat Ari- 
zona policy as directed specifically to those persons; they may be 
numerous and scattered. It seems necessary, therefore, in order to 
avoid excessive particularism, to resort to fiction: to treat some 
factor, other than the actual connection between the state and the 
protected persons, as a symbol, providing sufficient basis for the 
state’s asserted interest in applying its policy although the persons 
protected may not in fact be within the state’s sphere of govern- 
mental concern. The administration of property within the state 
might be an appropriate factor for this purpose.*® The domicile of 
the deceased tort-feasor within the state might be an appropriate 
alternative. It seems inconsistent to seize upon both as appropriate. 
If Arizona is to assert an interest in the application of its policy 
when the tort-feasor was domiciled there, she should logically, 
perhaps, confess the absence of an interest when that connecting 
factor is absent. A state seeking to maximize its interests, however, 
may indulge such an inconsistency if it chooses. The Constitution 
will present an obstacle only when it can be said that the state has 


64. Carroll v. Lanza, 349 U.S. 408 (1955); Watson v. Employers Liability 
Assurance Corp., 348 U.S. 66 (1954); Pacific Employers Ins. Co. v. Industrial 
Accident Comm’n, 306 U.S. 493 (1939); In re Vilas’ Estate, 166 Ore. 115, 110 P.2d 
940 (1941). The Supreme Court has declined to be so particularistic as to inquire 
whether the injured person actually became a burden to the state where the injury 
occurred. See Carroll v. Lanza, supra, at 413; see also Frankfurter, J., dissenting, id. 
at 414, 420-21. See also Comment, Conflict-of-Laws Problems in Workmen's 
Compensation: Carroll v. Lanza, 23 U. Cut. L. Rev. 515 (1956). 

If the injured person dies, California’s interest in requiring compensation notwith- 
standing the death of the tort-feasor remains substantially the same for present 
purposes. There is the same need to secure reimbursement for medical and other 
services rendered locally (although the typical wrongful-death statute embodies no 
such policy: see chs. 5, 7, infra). The principal beneficiaries of the compensation—the 
surviving dependents of the deceased, or the persons interested in his estate—may 
not be local residents. It is nevertheless appropriate to regard the fact of his domicile 
in California as a sufficient basis for the application of California’s policy. 

65. Suppose the following case: All factors are associated with California alone 
except that the deceased tort-feasor left property in Arizona. An administrator is 
appointed in Arizona and an action is brought there. There are no Arizona creditors 
and the sole heir is a resident of California. Is there any basis for the application 
of Arizona law? (The problem may not be a serious one. Even if Arizona applies its 
law to defeat recovery, the tort-feasor’s property will become available to satisfy a 
California judgment if the ancillary administrator delivers it to the domiciliary 
administrator. See RESTATEMENT, CoNnFLict oF Laws § 522 [1934]). See note 64 


supra. 
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no interest in the application of its policy.* In view of the fact that 
both domicile and situs have long been recognized as relevant fac- 
tors in determining the disposition of decedents’ property, it is un- 
likely that a state connected with the case by either factor would 
be held without interest in the application of its law of abatement. 
Accordingly, for the purposes of this discussion Arizona is treated as 
having an interest in the application of its law and policy when- 
ever the deceased tort-feasor was domiciled there, and also when- 
ever the action is brought in Arizona against an ancillary represent- 
ative.®" 

We are now in position to inquire how the statute proposed by 
Mr. Sumner would affect the result in the possible conflicts cases. 
and how those results would effectuate the policies of the states 
involved. The proposed statute was: “In conflict of laws cases 
the following matters shall...be deemed substantive: ... sur- 
vival (...tort survival by the place of the tort)....”°* In other 
words, in all 174 cases the law to be applied is that of the place of 
injury. This, of course, is not Mr. Sumner’s proposal alone; it is 
the rule of the Restatement® and of the standard texts.” 

An array composed of 174 cases is an unwieldy subject for analy- 
sis. For the sake of simplicity, let us assume that only two states 
are involved, Arizona and California. On this basis, there are only 
sixteen possible combinations of the four factors, one of which is 
entirely domestic to California and one entirely foreign. This leaves 
fourteen possible conflict-of-laws cases, as shown in Table 1.” 


- 


66. See pp. 160-63 infra. 

67. The analysis that follows has also been applied on the basis of the alternative 
hypotheses: i.e., that Arizona’s interest is limited to the case where the deceased 
tort-feasor was domiciled there, and that the interest is limited to the case in which 
action is brought against an Arizona representative. Limitations of space preclude a 
detailed statement of the result. It can be stated, however, that the results are so 
similar that the thesis of this discussion would not be affected, regardless of the 
basis employed. The hypothesis used in the text makes the strongest possible case 
for application of Arizona law. Furthermore, the analysis of the type case that 
corresponds to Grant v. McAuliffe is exactly the same on each of the three hypotheses. 

68. RECOMMENDATION AND STuDy 19-20. The number of conflicts cases disposed 
of sight unseen by omitted portions of the proposed statute staggers the imagination. 
Even the quoted portion goes far beyond the topic under consideration here, since 
the statute is not limited to personal injuries nor to survival on death of the tort- 
feasor. See NEw York Law Revision Commission Report 171, 187 (1935). 

69. RESTATEMENT, ConFLict or Laws § 390 (1934). 

70. 2 BEALE, Conr.ict or Laws § 390.1 (1935); GoopricH, Conriict or Laws 
§ 101 (3d ed. 1949); SrumBEerc, Conriict or Laws 189-90 (2d ed. 1951). 

71. Actually, this array includes all of the possible conflicts cases, under our 
assumptions, if we assume that only two types of laws are involved: those providing 
absolutely for survival and those providing absolutely for abatement. 
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If California adopts the rule that survival is determined by the 
law of the place of injury, by legislation or by court decision, she 
immediately renounces any interest in having the California law 
and policy applied in half of the possible cases. Of the remaining 
seven, in which an interest in the application of California law is 
asserted, California can be sure of the application of her law in only 
three, because only three are in California courts. Such a rule, 





Table 1 
Factors 


Domicile of Domicile of Place of 
Case Plaintiff Tort-feasor Injury Forum* 


1 C C C 5 All factors domestic (1) 
2 A C C 

: S . . ee foreign factor (4) 
5 C C C ALS 

6 A A C C 

a Cc A A Cc 

: . E ‘ : Two foreign factors (6) 
10 A C A C 
11 C A C A 
12 A A A <7) 
_ . 5 ia 2 | Three foreign factors (4) 
15 C A A A J 
16 A A C A All factors foreign (1) 


*Forum, by definition, will be a place where the estate is being administered. 
C—California 
A—Arizona 


then, would assure the application of California law and policy in 
only three of the fourteen possible conflict-of-laws situations, and 
then only if such application were not unconstitutional; it would 
result in the application of California law and policy in four addi- 
tional cases if Arizona were to follow faithfully the same rule; it 
would assure the application of Arizona law and policy in four 
cases in which the place of injury is Arizona and the forum is Cali- 
fornia; and it would result in the application of Arizona law and 
policy in three additional cases if Arizona follows the same rule. 
As I have remarked in connection with another conflict-of-laws 
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problem,” this seems on the face of it an extraordinarily diffident 
position for a “sovereign” state to take concerning a policy that 
it holds with some conviction. The policy is to control in only half 
of the possible cases, and in a majority of those only by sufferance 
of a foreign state. Let us examine the cases which, under such a 
rule, California would (a) determine to control, (b) express the 
hope of controlling, and (c) renounce any interest in controlling. 

The three cases in which the rule asserts applicability of the 
California law and in which California courts have power to effect 
that result are shown in Table 2. 











Table 2 
Factors 
Domicile of Domicile of Place of 
Case Plaintiff Tort-feasor Injury Forum 
2 A C C C 
3 C A C C 
6 A A C C 


In Case 2 the application of California law makes excellent 
sense. California interests are advanced without impairment of 
any interest of Arizona. Arizona’s policy relates only to the estates 
of its domiciliaries and to property being administered in that 
state. California has no similar policy protecting the estates of 
decedents. California has an interest in applying its policy since 
it may incur responsibility to the person injured in the state. Of 
course, the injured person is a foreigner, and if California were 
utterly and shortsightedly selfish she might wish to discriminate 
against him in favor of those interested in the local estate. There 
would be no defensible basis for doing so, however. California has 
retained no subsidiary policy of protecting estates against “puni- 
tive” liability, but has discarded the whole punitive concept as 
applied to this problem. Both the Privileges and Immunities 
Clause” and the Equal Protection Clause™* would present obstacles 
to such discrimination. 

72. See ch. 2, supra. 

73. U.S. Const. art. IV, § 2. See Mullaney v. Anderson, 342 U.S. 415 (1952); 
Toomer v. Witsell, 334 U.S. 385, 395 (1948); Travis v. Yale & Towne Mfg. Co., 252 
U.S. 60 (1920); Blake v. McClung, 172 U.S. 239 (1898). See also Douglas v. New 
York, N.H. & H.R.R., 279 U.S. 377 (1929); La Tourette v. McMaster, 248 U.S. 465 
(1919); see note 64 supra. 


74. U.S. Const. amend. XIV, § 1. See Takahashi v. Fish and Game Comm’n, 334 
U.S. 410 (1948); Truax v. Raich, 239 U.S. 33 (1915). 
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In Case 3 application of California law furthers California in- 
terests. California is doubly interested in the victim, a resident 
injured in the state. This result is achieved, however, at the expense 
of Arizona’s interest, as we have defined it, since the deceased tort- 
feasor was domiciled in Arizona. The California judgment will 
indirectly reduce the amount ultimately to be distributed in ac- 
cordance with Arizona law (at least to the extent that the Califor- 
nia estate consists of movables ).7° 

In Case 6 application of California law still makes sense. Cali- 
fornia’s interest in the injured plaintiff is based solely on the fact 
that he was injured here, but that has been regarded as a substantial 
basis.** But Arizona policy is involved to the same extent as in 
Case 3, since the tort-feasor was domiciled there. It is not involved 
to a greater degree by virtue of the victim’s residence in Arizona, 
since that state has no policy calling for compensation to injured 
plaintiffs where the tort-feasor has died. 

The four cases in which adoption of the rule indicates a desire 
on the part of California that California law be applied by other 
courts are shown in Table 3. 





Table 3 
Factors 
Domicile of Domicile of Place of 
Case Plaintiff Tort-feasor Injury Forum 
5 C C C A 
9 A C C A 
11 C A C A 
13 A A C A 


In Case 5 California has every reason to wish its law applied. 
That would be the result in a California court (Case 1). That re- 
sult cannot be reached, however, without impairment of Arizona 
interests. These interests may seem attenuated; we have noted that 
they are to some extent supported by fiction. It is even conceivable 
that Arizona might defer to the law of California, at least if mov- 


75. Under the law as it stands, a judgment against the California administrator 
would not be entitled to full faith and credit in an action in Arizona against the 
domiciliary administrator. Brown v. Fletcher's Estate, 210 U.S. 82 (1908); Johnson 
v. Powers, 139 U.S. 156, 159 (1891); Nash v. Benari, 117 Me. 491, 105 Atl. 107 
(1918). But see Carpenter v. Strange, 141 U.S. 87 (1891). See RESTATEMENT, 
Conr.ict or Laws § 510 (1934); Freund, Chief Justice Stone and the Conflict of 
Laws, 59 Harv. L. Rev. 1210, 1226 (1946). 

75. See note 64 supra. 
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ables are involved, since California is the state of domiciliary ad- 
ministration. We have leaned over backward, however, to give 
Arizona policy its most intelligible content and its maximum 
scope; and the policy we have recognized is involved here. Hence 
the result would be to advance California interests at the expense 
of those of Arizona. 

In Case g California again would desire application of its law. 
That would be the result in a California court (Case 2). Here Calli- 
fornia’s interest in the injured plaintiff is less strong, since he is a 
nonresident; Arizona’s interest remains what it was in Case 5. That 
interest does not gather strength from the fact that the injured per- 
son is a local resident, since Arizona has no relevant compensatory 
policy, and an attempt to favor the local resident at the expense 
of the nonresident’s estate would probably run afoul of the Privi- 
leges and Immunities Clause.” But such as it is, the interest re- 
mains, and the result of applying California law would advance 
California interests at the expense of those of Arizona. 

In Case 11 California’s interest in having its laws applied is two- 
fold, and so, in a sense, is Arizona’s. We need not stop to inquire 
whether Arizona’s interest is fortified by the concurrence of domi- 
cile and suit in that state, for we do not assume to “weigh” the re- 
spective interests. It is not significant that one state is connected 
with the case by interest-supporting factors in more ways than is 
the other.”* What is significant is that the respective interests are 
in conflict. Here, California interests would be advanced at the 
expense of Arizona interests. 

In Case 13 California retains a substantial, though diminished, 
interest. Although three of the four factors are associated with Ari- 
zona, the fact that the injury occurred in California suggests— 
though it does not necessarily follow—that California may become 
very deeply concerned. The injured person may be indigent; Cali- 
fornia residents, even the state itself, may be called upon in simple 
humanity to make substantial expenditures for his care after the 

77. 1.e., if the resident plaintiff in Case 9 were allowed to maintain the action, 
the nonresident plaintiff in Case 5 could complain that the denial of his right to 
maintain the action constitutes withholding from a citizen of another state a 
privilege given citizens of Arizona. See note 73 supra. 

78. Nor do the concurrent interests of two or more states outweigh the interest 
of one. Suppose that in a case of the general type represented by Case 5 (C C C A) 
the victim is a resident of California but was injured in a third state whose law, 
like California’s, provides for survival. The problem of the Arizona court would 


remain the same; whether to subordinate the interests of the forum to those of 
other states. 
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injury. The deceased tort-feasor may have left no property outside 
Arizona. If the injured person is not allowed to maintain an ac- 
tion against the tort-feasor’s solvent estate in the only place where 
action can be brought, California interests will suffer. The case 
for application of California law is so strong as to make the sup- 
posed Arizona interest seem almost frivolous by comparison; but 
we must remind ourselves that it is not the business of courts in 
conflict-of-laws cases to appraise the relative merits of the laws and 
policies of the respective states where a legitimate basis exists for 
the application of the law that is applied. The result in Case 13 
will advance California interests, but at the expense of Arizona 
interests. 

Under the rule that the law of the place of injury governs sur- 
vival, California would renounce any interest in having its law 
applied in seven cases. In four of these, shown in Table 4, Cali- 
fornia can effect the application of foreign law, since the action is 
in a California court. 


Table 4 
Factors 
Domicile of Domicile of Place of 
Case Plaintiff Tort-feasor Injury Forum 
4 C C A C 
a C A A Cc 
10 A C A C 
12 A A A C 


In Case 4 the application of Arizona law would make no sense 
whatever. An injured California resident is involved, and Calli- 
fornia policy requires compensation for him. California is the 
state of domiciliary administration. Arizona has not the slightest 
interest in the matter’s being decided according to Arizona law 
So far as appears, no property of the decedent is being adminis- 
tered in Arizona. Even if there were ancillary administration 
there, Arizona’s presumed interest would be confined to that ad- 
ministration, and is not affected by the proceeding at the domicile. 
As a matter of fact, policy or no policy, Arizona’s true interest here 
would seem to cry aloud for the application of the California law 
of survival. If the person injured in Arizona is indigent, the Good 
Samaritans of that state who spend their energies and substance in 
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ministering to him will go uncompensated if he is denied the right 
to maintain his action. This interest, however, has not been recog- 
nized by the Arizona legislature. The same injustice would result 
in a domestic case in Arizona. In the realm of conflict of laws it is 
not our business to remake misguided state policy. Let us therefore 
not overstate the case by suggesting that Arizona policy is subverted 
also. The rule that the law of the place of injury governs here sub- 
verts California policy with no advancement of any policy of Ari- 
zona. 

Case 4, by the way, is precisely the case of Grant v. McAuliffe. 
The California court, by applying California law, advanced Cali- 
fornia interests with no expense to any interest of any foreign state. 
This, the critics say, must not be allowed to happen again; the Cali- 
fornia court must be required by the Legislature to subvert the in- 
terests of California with no advantage to the interests of any state. 

In Case 7 application of Arizona law advances Arizona’s inter- 
ests at the expense of those of California. The injured person is a 
California resident. Property that belonged to the decedent is 
being administered in California. The fact that the injury occurred 
in Arizona provides no basis for the application of that state’s law, 
since Arizona has no relevant policy. Arizona’s interest in the ap- 
plication of its policy of insulating the living from liability for 
wrongs of the dead is predicated solely on the Arizona domicile 
of the deceased wrongdoer; yet the conventional rule for choice of 
law would require the California court to frustrate California’s 
interest in favor of Arizona's. 

Case 10 presents an interesting phenomenon. Application of 
Arizona law impairs no interest of California. The injured person 
was not a resident and was not injured there. On the other hand, 
that result advances no interest of Arizona. Though the injured 
person is both a resident of Arizona and is injured there, Arizona 
has no policy of compensation for him. If California law were ap- 
plied instead, California interests would be neither advanced nor 
impaired; nor would those of Arizona. 

This is the “unprovided case” in a very special sense. Neither 
state cares what happens.” Traditionalists may stand aghast at this 
anomaly, and take it as proof of the unsoundness of the analysis. 
If so, they may be reminded that the same kind of lacuna can occur 


79. This analysis holds true under the alternative assumptions, that the interest of 
Arizona is limited to its domiciliaries or to property administered in the state. 
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under the traditional system.*® The phenomenon is not, in fact, a 
surprising one. While the laws of California and Arizona on the 
subject of survival of personal injury actions are different, the poli- 
cies expressed in those laws are not in conflict here. It may be that 
the laws of neither state, nor of both states together, purport to dis- 
pose of the entire universe of possible cases. Identical laws do not 
necessarily mean identical policies, and different laws do not nec- 
essarily mean conflicting policies, when it is remembered that the 
scope of policy is limited by the legitimate interests of the respective 
states. 

Cases such as this do arise,** and when they do they must be dis- 
posed of. Traditional choice-of-law rules provide a means of dis- 
posing of them without concerning ourselves about the result. 
Apart from such mechanistic devices, there are perhaps four ways 
in which such a case might be decided by a California court: 


1. Since no California policy would be infringed by holding 
the California estate liable, and since the Arizona law is offensive 
to the modern and humane legal mind, the court might apply Cali- 
fornia law because it is the more enlightened and humane law, and 
because it provides a better solution to the underlying social and 
economic problem. In this specific context such a rationale has 
strong appeal, since neither state’s interests can be inpaired by the 
result. If there is any place for cadi justice, it is in the areas where 
there is no relevant law. Even in such a harmless context, however, 
this does not seem a sound approach. Conflict-of-laws cases do not 
provide courts with a license which they do not otherwise have to 
condemn the law and policy of a state on the ground that it is 
archaic, or misguided, or socially and economically unwise. If we 
condone such an approach here, we shall have difficulty in resisting 
it when the respective policies are in conflict, and even when the 
archaic and misguided law is that of the forum—and when en- 


80. See Marie v. Garrison, 13 Abb. N. Cas. 210 (N.Y. 1883). There the two 
states involved had almost identical statutes of frauds, and the contract in suit 
satisfied the requirements of neither. The court held that neither statute was 
applicable. The statute of New York, where the action was brought, was held to be 
applicable only to contracts made within the state; the statute of Missouri, where the 
contract was made, was held to apply only to actions brought in that state. This 
construction was formalistic and literal, to be sure (though it seems to be approved 
by the RestaTeMENT, Conruiict or Laws §§ 334, 598, 602 [1934] ), but similar 
results can be reached by defensible analysis. See also Yntema, The Objectives of 
Private International Law, 35 Can. B. Rev. 721, 739 (1957). 

81.See Ormsby v. Chase, 290 U.S. 387, 92 A.L.R. 1499 (1933); Dalton v. 
McLean, 137 Me. 4, 14 A.2d 13 (1940), discussed in Appendix p. 176 infra. 
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lightened opinions may differ on the question of which is the better 
law and policy.* 

2. The court might adopt a supremely selfish and provincial 
view. The action, after all, is by a foreigner against the estate of 
a local resident. Why not, then, withhold application of Califor- 
nia’s compensatory law? Why not adopt a rule that the California 
law will not be applied when the plaintiff is a nonresident and the 
tort-feasor was a resident?** The rather clear answer is that such a 
rule, denying to residents of other states a privilege enjoyed by 
residents of California, would amount in substance to a discrimi- 
nation against citizens of other states and would be in conflict with 
the Privileges and Immunities Clause. The circumstance of resi- 


82. Since this is a major point in my argument, and since it constitutes a departure 
from the counsels of several writers from whom I have drawn inspiration, an explana- 
tion is advisable here though it would constitute a digression in the text. 

It has several times been suggested, more or less explicitly, that courts in 
conflict-of-laws cases should choose the law that appeals to the sense of justice, 
Lorenzen, Tort Liability and the Conflict of Laws, 47 L.Q. Rev. 483, 490 (1931), 
especially where one of the laws is plainly archaic and out of harmony with 
prevailing legal thought. Cavers, A Critique of the Choice of Law Problem, 47 
Harv. L. Rev. 173 (1933), A.A.L.S. Reapincs 101, 105, 114; Freund, supra note 
75, at 1216; Yntema, supra note 80, at 738; Cook, “Contracts” and the Conflict of 
Laws: “Intention” of the Parties, 32 Iu. L. Rev. 899 (1932), A.A.L.S. Reapincs 
639. The law rejected as archaic or unjust may be domestic or foreign. 

As applied to domestic laws, the suggestion is a disturbing one, since opinions 
may differ as to the wisdom or obsolescence of laws, and courts do not lightly 
nullify the laws of their own state on such grounds. I do not question that courts 
have a degree of freedom to abrogate obsolete domestic laws. I do suggest that, 
when they are convinced that a domestic law is archaic and unjust, they should 
abrogate it entirely, instead of utilizing the looseness of the system of conflict of 
laws as an excuse for limited abrogation. Thus the Supreme Court of Nebraska 
severely limited the scope of the maxim actio moritur cum persona without waiting 
for statutory authorization, In re Estate of Grainger, 121 Neb. 338, 237 N.W. 153 
(1941), and the California Supreme Court accomplished the same result by a tour 
de force of statutory construction, Hunt v. Authier, 28 Cal.zd 288, 169 P.2d 913, 
171 A.L.R. 1379 (1946). 

When the repugnant law is that of a foreign state, of course, the court has no 
opportunity to abrogate it for all purposes. But if interests of the foreign state alone 
are concemed, there is no reason why the court should seek abrogation of the law 
for any purpose. Where there is a true conflict of interests between the two states, 
the court is justified, under the argument in this chapter, in applying its own law 
without regard to the relative merits of the two laws. 

83.In the Grant case the court said: “When, as in the present case, all of the 
parties were residents of this state, and the estate of the deceased tort feasor is 
being administered in this state, plaintiffs’ right to prosecute their causes of action 
is governed by the law of this state....” 41 Cal.2d at 867, 264 P.2d at 949. From 
this Mr. Sumner gratuitously inferred that, if the plaintiff were a nonresident, other 
facts remaining the same, the court would apply Arizona law, and suggested that 
the result would violate the Privileges and Immunities Clause. RECOMMENDATION 
AND Stupy 10. The inference is totally unwarranted, though the conclusion as to 
constitutionality is sound. 
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dence does not have here any independent significance such as 
sometimes provides a basis for treating residents and nonresidents 
differently. 

3. A refined version of the approach suggested in paragraph 2, 
above, might seem more civilized and more likely to surmount the 
constitutional barrier. The suggested rule discriminating between 
residents and nonresidents actually goes beyond the conditions on 
which our array of cases is constructed; in our table only two states 
are involved, and the content of each state’s law is known. Case 10 
is A C A C. The generalized case may involve California and one 
or two unidentified states, only the law of California being known. 
Thus in the complete array this basic set of facts will appear six 
times, one of the forms being X C X C, where X represents a third 
state whose law on survival is not known. The discriminatory rule 
suggested above is broad enough to apply to the generalized case; 
it discriminates against the nonresident irrespective of the law of 
his home state on survival. Suppose the court were to formulate a 
rule to the effect that California law will not be applied in an ac- 
tion by a nonresident against the estate of a resident except where 
the law of the state of the plaintiffs residence provides for survival. 
This is not a raw discrimination between residents (or citizens) of 
California and nonresidents (or citizens of another state) as such. 
All injured persons are classified as belonging either to states that 
provide the protection of survival statutes or to states that do not. 
Yet the argument does not carry conviction. We cannot plausibly 
say that, in enacting the survival statute, California merely subor- 
dinated one interest to another, and that it retains a subsidiary 
interest in protecting local estates against “punitive” liability. Nor 
can we plausibly say that the law of the plaintiff's residence on the 
subject of survival defines the plaintiff's status. What would his 
status be: that of caput lupinum in relation to the Kamikaze 
driver? The suggested rule seems not so much a differential treat- 
ment in good faith of persons differently situated as a mere attempt 
to preclude recovery by as many foreigners as possible. It is ques- 
tionable whether the classification overcomes the objection based 
on the Privileges and Immunities Clause. In any case, that question 
ought to be academic; for if California’s legitimate interests are 
consulted there is no reason whatever why the court should not 


willingly apply California law. 


84. See note 73 supra. 
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4. Finally, the court might apply California law simply on the 
basis that this is the rational and convenient way to try a lawsuit 
when no good purpose is to be served by putting the parties to the 
expense and the court to the trouble of ascertaining the foreign 
law.*° No useful purpose will be served by ascertaining and apply- 
ing Arizona law, since the result is a matter of entire indifference 
in terms of the policies of both states. 

In Case 12 application of the law of the place of injury advances 
Arizona interests without impairment of any interest of California 
—on the assumptions that have been made as to the scope of 
Arizona’s interest. The case, however, sharply suggests the ques- 
tion, Who is to determine the proper scope of Arizona policy? In 
this discussion, that scope has been made as extensive as possible, for 
the academic purpose of strengthening the argument. A California 
court, however, is under no compulsion to assume that Arizona’s 
interest is similarly extensive—especially in the absence of any 
declaration in the matter by Arizona authorities—and might well 
interpret the legitimate scope of Arizona policy more narrowly. 


Table 5 
Factors 
Domicile of Domicile of Place of 
Case Plaintiff Tort-feasor Injury Forum 
8 C C A A 
14 A Cc A A 
15 C A A A 


If, for example, California were to interpret Arizona’s policy as 
being limited to the administration of property in that state, Case 
12 would become, like Case 10, one in which the result would be 
a matter of indifference in terms of the respective policies, and in 


85. Standing alone, this argument is open to the objection that the case cannot 
be classified as one in which the result is a matter of indifference until the foreign 
law is known. If, however, there were a general presumption in favor of applying the 
law of the forum, and a disposition to apply foreign law only where some useful 
purpose would be served thereby, counsel and the court could know in advance that 
there would be no point in ascertaining the foreign law, since, even if it provided 
for abatement, no useful purpose would be served by applying it. A real economy 
might therefore result. In addition, an intelligent inquiry into the foreign law may 
well require more than a simple answer to the question whether survival is permitted; 
e.g., it may be significant that the foreign law allows revival. See Burg v. Knox, 334 
Mo. 329, 67 S.W.2d 96 (1933); Parsons v. American Trust & Banking Co., 168 
Tenn. 49, 73 S.W.2d 698 (1934), discussed in Appendix, p. 174 infra. 


SURVIVAL OF ACTIONS 157 


which California law should be applied for the reasons that have 
been stated. 

Finally, Table 5 shows the three cases in which adoption of the 
rule that the law of the place of injury governs would be a renunci- 
ation of any desire on the part of California that her law be applied, 
and in which the result would be controlled by the foreign court. 

In Case 8 the application of the law of the place of injury will 
advance Arizona’s interests while frustrating those of California. 

In Case 14 the result will advance Arizona interests without 
impairing any interest of California. 

In Case 15 the result will frustrate California interests while 
advancing the interests of Arizona. 


Table 6 
I. California interest advanced without 
detriment to Arizona interests Case 2 (ACCC) (1) 
II. Arizona interest advanced without 
detriment to California interests Case 12 (A A A C) 
Case 14 (ACA A) (2) 
III. California interest advanced at 
expense of Arizona interest Case 3 (CACC) 
Case 5 (CCC A) 
Case 6 (A ACC) 
Case 9 (ACC A) 
Case 11 (C AC A) 
Case 13 (A AC A) (6) 
IV. Arizona interest advanced at 
expense of California interest Case 7(C AAC) 
Case 8 (CCA A) 
Case 15 (C AA A) (3) 
V. Neither interest affected Case 10 (A CA C) (1) 
VI. California interest impaired without 
advancing any Arizona interest Case 4(C CAC) (1) 


Table 6 summarizes the results of applying the law of the place 
of injury. That table shows that to impose on the California court 
a statutory obligation to apply blindly the law of the place of injury 
would be to require the subversion of California policy in four of 
the fourteen possible cases (Groups IV and VI)—in one of them 
(Group VI) with no compensating advancement of Arizona 
policy. In addition, it would require the application of foreign law 
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where the application of domestic law is more sensible and con- 
venient (Group V). While California interests would be preferred 
to those of Arizona in six cases (Group III), the result is not, for 
all the cases, within California’s control; it will follow only if 
Arizona chooses to apply the same rule, since four of these cases 
are in Arizona courts. I repeat that the Law Revision Commission’s 
decision not to recommend the enactment of that choice-of-law 
rule was (shall we say) well advised. 

Table 6 can be read also from Arizona’s point of view. Appli- 
cation of the place-of-injury rule would require the subordination 
of local to foreign interests in six cases (Group III)—four of them 
in Arizona courts—while local interests would be preferred to 
foreign in only three (Group IV). In addition, Arizona courts 
might well feel somewhat silly in demanding subversion of the 
progressive policy of California in Case 4 (Group VI) where the 
result would not advance any Arizona interest.*® 

This should help to answer a question that Mr. Sumner 
states twice in his study. “Had death not occurred, the law of the 
place of the tort would have been used.... Why should death 
affect this usual approach?”®’ “Had there been no death this law 
would have been used. Why should death diminish the importance 
of the place of the wrong?”** The answer is that, while it some- 
times makes sense to apply the law of the place of the wrong with 
respect to some questions,” it makes no sense whatever to apply 
the law of the place of the wrong concerning survival in a fact situ- 
ation such as was presented in Grant v. McAuliffe. 

It is true that the rule that the law of the place of injury gov- 


86. From Arizona’s point of view the case in which the law to be applied is a 
matter of indifference (Group V) suggests an interesting question. Arizona, of course, 
can have no possible objection to the application of California law. How would 
Arizona decide the same case? The question is academic; the problem cannot 
possibly arise. The case is in a California court; and, since the forum in this problem 
is significant because the estate is being administered there, a significant factor is 
changed if a different forum is assumed. If we assume in Case 10 that the action is 
in Arizona, Case 10 becomes Case 14, in which the application of Arizona law 
advances Arizona interests without impairing those of California. If the question 
were presented, it would provide a hard test of the position taken in this chapter as 
to how California should dispose of the case. An important question would be 
whether, no policy considerations being involved, uniformity of result from state to 
state is not in fact the highest goal. But the question is not raised. Whether it can 
be presented in the context of another type of problem I do not know. 

87. RECOMMENDATION AND Stupy 16. 

88. Id. at 17. 

8g. See ch. 1, supra; Morris, The Proper Law of a Tort, 64 Harv. L. Rev. 881 
(1951). 


SURVIVAL OF ACTIONS 159 


erns will produce uniformity of result from state to state in any 
given fact situation if other states join California in adherence to 
the same rule and apply it consistently in the same way. Experi- 
ence in this and other areas shows that it is unrealistic to expect 
that such uniformity will in fact result.°” Even in the field of con- 
flict of laws, courts are inclined to be concerned with practical 
results, and may not concentrate exclusively on theories such as 
those of territorial jurisdiction and vested rights. When they 
recognize that the result dictated by the summum bonum of uni- 
formity is a reprehensible one, they may revolt against the system, 
using one or another of the available escape devices. The uniform- 
ity and certainty promised by the system are therefore to a large 
extent illusory.*’ But even if the discipline of the system were to 
hold, and the ideal of uniformity were attained as advertised, 
would the gain be worth its cost? Uniformity comes high when 
it results in the frustration of California law and policy in four of 
the possible fourteen cases, and in the other anomalies noted in 
Table 6. 

In closing this phase of the discussion, it may be interesting to 
return to the suggestion made earlier,” that liability insurance may 
be a factor worth considering in conflict-of-laws cases of this kind. 
In any of the fourteen cases, the tort-feasor may have carried in- 
surance. The insurance may or may not be enough to cover the 
claims; the estate may or may not be sufficient to pay any excess of 
the amount recovered over the policy limits. For present purposes 
we are not particularly concerned with insurance when the choice 
of law results in application of California’s law of survival. In 
seven cases, however, the rule advocated by Mr. Sumner results in 
the application of Arizona law, abating the action. In three of 





go. See Appendix, p. 172 infra. 

91. Moreover, the objective of uniformity, laudable enough when other things 
are equal, seems badly overgeneralized. So far as appears from the report of Grant v. 
McAuliffe, there was no possibility that the action could have been brought in any 
other place. The estate of the decedent was being administered at the domicile and 
nowhere else; so far as appears, he had no property that could have been the subject 
of administration elsewhere. Why, then, should California renounce its interests for 
the sake of averting a disuniformity that is impossible? So also in Case 10, where 
the choice of law is a matter of indifference. Why should the California court be 
required to shape its judgment so as to conform to an imagined judgment in a 
foreign court, when such a foreign judgment is an impossibility? Certainly, minor 
changes in the fact situation in the Grant case could create the possibility of suit 
in two states. Does it follow that the court should distort its decision in a case in 
which no service to the ideal of uniformity is possible? 

92. See note 61 supra. 
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these that rule results in the advancement of Arizona interests at 
the expense of California interests (Case 7 [C A A C], Case 8 
[C C A A], and Case 15 [C A A A]). It may be some small con- 
solation to defenders of the system that, despite the subversion of 
California interests, those of Arizona are furthered. But suppose 
the truth in the case before the court is that the tort-feasor was fully 
insured? In that event, any interest of Arizona in the matter evap- 
orates completely,®* unless, perchance, the insurance company is an 
Arizona enterprise, and the Arizona policy can rationally be in- 
terpreted as designed to protect such enterprises from liability in 
the fortuitous event of the tort-feasor’s death. Arizona’s policy, in 
the discussion thus far, has been charitably interpreted as a fairly 
intelligible, though primitive, desire to shield the innocent heirs 
of the wrongdoer from suffering the penalty for his misdeeds. But 
the estate cannot suffer where there is adequate liability insurance. 
In such circumstances, to apply the law of the place of injury to 
Cases 7, 8, and 15 would be to subvert California policy with no 
advancement of any Arizona policy whatever; and the result would 
be as unfortunate as it would have been in Grant v. McAuliffe if 
the court had applied that law. 


IV 


It would be less than frank not to confess that I find Mr. Sum- 
ner’s views on the constitutionality of the decision in Grant v. Mc- 
Auliffe simply flabbergasting. Mr. Sumner says: “On the basis of 
the Supreme Court cases one cannot definitely say that the decision 
in Grant v. McAuliffe violates the due process clause. However, 
the writer is of the opinion that it does and that ultimately we can 
expect a ruling by the Supreme Court to this effect.” As if that 
were not enough, he adds: “In a subsequent section the policies 
involved in determining whether a survival or revival statute is 
substantive or procedural are indicated. These goals to be sought 
in conflict-of-laws cases cannot be realized under the Grant deci- 


93. See In re Vilas’ Estate, 166 Ore. 115, 133, 110 P.2d 940, 947-48 (1941). 

94. The insurance problem would not intrude here if it were universally the law 
that the injured person has a right against the insurance company which he can 
assert directly at least when his rights against the tort-feasor are abated by the 
tort-feasor’s death. Efforts to obtain general agreement on such a minimum principle 
would be better directed than efforts to achieve general agreement on the rule that 
the law of the place of injury controls. 

95. RECOMMENDATION AND STUDY 9. 
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sion. For this reason I think it violates the full faith and credit 
clause.”°® 

Reflect upon this for a moment. California law was applied in 
a case being litigated in a California court. All persons involved 
in the collision were citizens of California. The deceased _tort- 
feasor’s estate was being administered at his domicile in California 
and nowhere else. That the result reached did justice as between 
the parties to the action has been questioned by no one. The deci- 
sion furthered California’s progressive policy of saving the injured 
person’s right to compensation instead of terminating that right on 
the tort-feasor’s death. It did this with no impairment whatever 
of any interest of Arizona. Arizona had no conceivable interest in 
the application of Arizona law to the case. If the Constitution of 
the United States forbids such a decision, and if it requires instead 
that California apply Arizona law, working a result that would 
be unjust as between the parties, subversive of California’s humane 
policy, and devoid of any tendency to further the interests of a 
sister state, then the Constitution is an arbitrary and capricious 
instrument indeed. 

Of course, there is nothing in the Constitution to warrant such 
ideas as these. They could result only from the inane automatisms 
of that mindless and ruthless machine for the disposition of con- 
flict-of-laws cases in which we have been taught that we must place 
our faith, and which inexorably assigns to a single state “legislative 
jurisdiction” to control the outcome of any conceivable case, not 
only without regard to the implications of the result but with utter 
indifference to what the result itself may be. 

It seems quite unnecessary to lengthen this discussion by an ex- 
tended consideration of the constitutional “issues” involved in the 
Grant case. It may be conceded that the course of the Supreme 
Court’s treatment of conflict-of-laws cases on the constitutional level 
has not been even. It may be conceded that there have been times 
in the past when the Court seemed disposed to abdicate its adjudi- 
cative function in favor of the machine.” It may be conceded that 
there are still certain categories of cases in which the Court’s deci- 
sions run counter to the developing trend.®* In recent years, how- 





96. Id. at 10. 
97. Hartford Acc. & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143, 92 
A.L.R. 928 (1934); New York Life Ins. Co. vy. Dodge, 246 U.S. 357 (1918). 
98. Order of United Commercial Travelers v. Wolfe, 331 U.S. 586, 173 A.L.R. 
ee eas See Frankfurter, J., dissenting, in Carroll v. Lanza, 349 U.S. 408, 414 
1955). 
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ever, it has become increasingly clear that the role of the Full Faith 
and Credit Clause and of the Due Process Clause in choice-of-law 
cases is a minimal one. When a state has a policy of its own, and 
when the state’s connection with a case is such as to constitute a 
reasonable and substantial basis for the state’s assertion of an 
interest in applying its policy, neither the Full Faith and Credit 
Clause nor the Due Process Clause requires it to apply the law of 
another state in preference to its own. When the asserted policy has 
no demonstrable existence, or when there is no such connection as to 
warrant the assertion of an interest in applying the policy, then 
these clauses have a function to perform.” But the legitimacy of a 
state’s asserted interest is no longer measured in terms of rubrics 
such as “substantive” and “place of injury.” Fortunately, the 
shibboleths of the Restatement have not been incorporated in the 
Constitution.’°° 

If we are to talk constitutional issues, I have an opinion of my 
own to offer: The decision in Grant v. McAuliffe was not in con- 
flict with any provision of the Constitution. On the contrary: if 
it is true, as I believe, that a “grossly unreasonable”'”’ choice-of-law 
rule denies due process of law; if it is true, as I believe, that a choice- 
of-law rule is grossly unreasonable when it invokes the law of a 
state having no substantial connection with the case;' and if it 
is true, as I believe, that the substantiality of a state’s connection 
with a case is to be judged in terms of social and economic policy 


g9. Home Ins. Co. v. Dick, 281 U.S. 397, 74 A.L.R. 701 (1930); New York Life 
Ins. Co. v. Head, 234 U.S. 149 (1914). See ch. 5, infra. 

100. Carroll v. Lanza, 349 U.S. 408 (1955); Watson v. Employers Liability 
Assurance Corp., 348 U.S. 66 (1954); Hoopeston Canning Co. v. Cullen, 318 U.S. 
313, 145 A.L.R. 1113 (1943); Pink v. AAA Highway Express, 314 U.S. 201, 137 
A.L.R. 957 (1941); Pacific Employers Ins. Co. v. Industrial Accident Comm’n, 
306 U.S. 493 (1939); Alaska Packers Ass’n v. Industrial Accident Comm’n, 294 U.S. 
532 (1935); Brandeis, J., dissenting in New York Life Ins. Co. v. Dodge, 246 U.S. 
357, 377 (1918). 

The connections or contacts which have been employed in deter- 
mining the power of the state are of two principal kinds. One set is 
made up of the connections which are employed in the usual conflict 
of laws rules and which may have been refined into a somewhat artificial 
form....The other set, which fortunately have been emphasized in the 
later cases, are the substantial rather than the technical connections of a 
state in the occurrence. 

Cheatham, Federal Control of Conflict of Laws, 6 VANv. L. Rev. 581, 601 (1953), 
A.A.L.S. READINGS 255, 271. See also Jackson, Full Faith and Credit: The Lawyer's 
Clause of the Constitution, 45 Cotum. L. Rey. 1, 27 (1945), A.A.L.S. READINGS 
229, 249. 

101. Cheatham, supra note 100, at 586, A.A.L.S. Reaprncs at 259. See Home 
Ins. Co. v. Dick, 281 U.S. 397, 74 A.L.R. 701 (1930). 

102. Cheatham, supra note 100, at 586, A.A.L.S. READINGS at 259. 
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factors rather than in terms of refined, technical, and artificial con- 
cepts'**—then a different decision, employing the Arizona law of 
abatement, when Arizona had no such connection with the case as 
to provide any rational basis for an interest in the application of its 
law and policy, would have been a rather clear violation of the Due 
Process Clause.'% 


Vv 


The fourteen cases, as arrayed in Table 6, fall into two main 
classes, if we defer for a moment consideration of the case in Group 
V. The four cases in the first class (Groups I, II, and VI) present 
no real problem. The nine cases in the second class (Groups HI 
and IV) present real problems; but they are problems that can- 
not be solved by any science or method of conflict of laws. 

The basic problem in conflict of laws is to reconcile or resolve 
the conflicting interests of different states.” The four cases in the 
first class involve no conflicting interests. The result that should 
be reached in each is perfectly clear. In Group I the interests of 
California can be advanced without impairment of those of Ari- 
zona. It happens that this is the result produced by choice of the 
law of the place of injury. In Group II the interests of Arizona can 
be advanced without detriment to those of California. It happens 
that this is the result produced by choice of the law of the place of 
injury. In Group VI the interests of California can be advanced 
without detriment to any interest of Arizona. This is not the result 
produced by choice of the law of the place of injury. Perversely, 
the system here demands that in the sacred name of uniformity, 
or something, California interests be frustrated although there is 
no conflicting interest. 

In short, the system devised for dealing with the problem of 
conflicting interests generates in this situation nearly half as many 
false problems as there are real problems—and then proceeds to 
solve the false problems, in one-fourth of the cases, in an obviously 
unacceptable way. 

The nine cases in the second class present real problems of con- 


103. Id. at 601-2, A.A.L.S. Reapincs at 271-72. See also cases cited in note 100 
supra. 

104. “A rule of conflict of laws, for example, would be grossly unreasonable if 
it directed that the rights under an occurrence be governed by the law of a state 
which had no substantial connection with the occurrence.” Cheatham, supra note 100, 
at 586, A.A.L.S. Reapincs at 259. 

105. See Jackson, supra note 100, at 26-27, A.A.L.S. Reapincs at 248-49. 
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flicting interests. The system conceived for solving them does not 
do so. It only creates an illusion of doing so by pretending that 
they do not exist. The system never composes or reconciles; under 
a “choice-of-law” regime one interest or the other must yield. This 
unpleasant fact is concealed by the system, which does not counte- 
nance talk of conflicting interests. It talks of law and of the nature 
of law, and of transcendental principles that assign to one state, 
and only one, “jurisdiction” to determine the outcome of a case. 
Under such a system, of course, there can be no such thing as a 
conflict between the policies of two or more legitimately interested 
states. 

And how does the system dispose of the nine cases that pre- 
sent real problems? In six of the cases it strikes down Arizona’s 
interest in favor of California’s; in three it strikes down Califor- 
nia’s in favor of Arizona's. It does this casually, impersonally, with- 
out malice—and also without any attention whatever to the relative 
merits of the respective policies, or even to their existence. The 
fact that California’s policy is allowed to prevail in a majority of 
the cases is, from the standpoint of the system, a fortuitous conse- 
quence of the fact that the critical factor—place of injury—is not 
unrelated to the interests involved. In a different situation, 
where the decisive factor is quite irrelevant to the policy considera- 
tions, the policy of one state is made to yield exactly as many times 
as is the policy of the other—i.e., the result is dictated by pure 
chance.?"° 

No state, by its unilateral action, can solve these problems. Nor 
can all states, by concurrent adoption of the same choice-of-law 
rule, solve them, even if all states consistently apply the common 
rule in the same way. We have seen the havoc that would be 
worked by uniform choice of the law of the place of injury. The 
rule that the law of the forum should govern—relied on to justify 
the result in Grant v. McAuliffe—if understood as a rule to be 
applied not only by the California courts but also, concurrently, 
by the courts of Arizona, would be scarcely preferable. While it 
happens that that rule would give satisfactory results in three of 
the false-problem cases (Cases 2, 4, and 14), it would result in 
subversion of California’s interests in six of the nine cases that 
present real problems. This is why I cannot believe that the court 
meant its rationale to be interpreted as a choice-of-law rule to be 





106. See ch. 2, supra. 
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adopted by all states in place of the rule of the Restatement. The 
court that decided Grant v. McAuliffe would not seek a result so 
absurd and so contrary to California’s interests.’ 

What, then, was the California court doing in Grant v. Mc- 
Auliffe? What should a court do in such a case, if the taught 
system of choice of law is as wretched and spurious as it seems? 
The two questions, I think, can be given a single answer. In the 
first place, the court was deciding one case at a time—the case 
before it. It was not deciding 173 other cases, unstated, unvisual- 
ized, unbriefed, and unappraised. It did not try to formulate a 
universal rule for choice of the law governing survival. It turned 
its back on the whole futile business of universal choice-of-law 
rules, and on the machine for disposing of conflicts cases without 
thought. It set itself to determine whether justice under California 
law required application of California’s survival statute to the case 
at bar, and decided that it did. Or, as I would put it, the court 
inquired whether California’s connection with the case was such 
that California could legitimately assert an interest in the appli- 
cation of its policy, and found an affirmative answer. It found 
no reason why Arizona law should be considered. Or, as I would 
put it, the court inquired whether Arizona’s connection with the 
case was such as to support the assertion of an interest on the 
part of Arizona in the application of Arizona policy, and found a 
negative answer. In other words, confronted with a false problem 
created by the machine, the court ignored the machine’s perverse 
solution and adjudicated the case. This, I think, is precisely what 
it should have done. 

Table 7 compares the results that would be reached in the 
fourteen cases if California’s legitimate interests were consulted 
(column 1); if Arizona’s interests were consulted (column 2); 
if the law of the place of injury were applied (column 3); and if 
the law of the forum were applied either on the theory that sur- 
vival is a procedural matter or on the theory that it is a matter 


107. The rule that the law of the deceased tort-feasor’s domicile should govern 
(advocated in Note, 68 Harv. L. Rev. 1260, 1263 [1955]) would give the following 
results (in terms of Table 6): California interests advanced without detriment to 
Arizona interests, two (Cases 2 and 4); Arizona interest advanced without detriment 
to California interests, one (Case 12); California interest advanced at expense of 
Arizona interest, three (Cases 5, 8, 9); Arizona interest advanced at expense of 
California interest, six (Cases 3, 6, 7, 11, 13, 15); neither interest affected, one 
(Case 10); Arizona interest impaired without advancing any interest of California 
(the converse of Group VI), one (Case 14). 
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relating to the local administration of the decedent’s estate (col- 
umn 4). In addition, column 5 indicates, so far as possible, the 
result that seems clearly desirable on the basis of the foregoing 
discussion. 
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Of the false-problem cases, three arise in California courts 
(Cases 2, 4, and 12), and one (Case 14) in Arizona. The simple 
application of the law of the forum (indicated by the language of 
the Grant case) would lead to the desirable result in all but one 
of these (Case 12). If the assumptions on which our analysis has 
been based are accepted, Case 12 is one in which California should 
apply Arizona law; so also if the domicile of the tort-feasor in the 
state is taken as the basis for application of Arizona policy. But 
if the legitimate scope of Arizona policy is limited to property 
being administered in the state, this case, like Case 10, becomes 
one in which the interest of neither state is affected, and in which 
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California law should be applied. Hence the rationale of the Grant 
case (that the law of the forum governs) cannot do any substantial 
harm in future cases, so long as it is understood as a principle for 
California courts to apply and not as a universal choice-of-law rule 
to be applied by other states. 

Of the nine cases that present true problems of conflicting 
interests, three arise in California courts (Cases 3, 6, and 7). The 
science of conflict of laws provides, and can provide, no basis on 
which the legitimate interest of one state should be preferred to 
that of another. In such a situation, the California court should 
apply California law, for the reason that when one of two con- 
flicting policies must yield, that of the judges’ own state should 
prevail—and for the further reason that the parties and the court 
should not be saddled with the burden of ascertaining and apply- 
ing foreign law unless some useful purpose is to be served thereby. 
This is emphatically true with respect to the three cases under dis- 
cussion, since, if the scope of Arizona’s policy is limited to the 
administration of property in the state, each of these three cases 
will present no real problem, and California law should clearly be 
applied. 

The remaining six problem cases (Cases 5, 8, 9, 11, 13, and 15) 
arise in Arizona courts. It is no part of the function of the Arizona 
court to condemn Arizona law for its backwardness, and to apply 
a foreign law for the purpose of defeating Arizona policy. No 
other basis exists on which that court can rationally prefer Cali- 
fornia law to that of Arizona.* Although I deplore the results 
that application of that benighted law would produce, I can 
reach no other conclusion than that Arizona should, in each of these 
cases, apply its own law.*°° 

The case in Group 5 (Case 10) presents no conflict of interests. 


108. This assumes that the formulation of Arizona policy that we have used as 
a basis for discussion is the accepted one. A rational basis for the Arizona court’s 
applying California law could be found if the Arizona policy were more narrowly 
interpreted. 

109. From California’s point of view, this over-all result in the problem cases 
would be more unfavorable than that produced by the rule that the law of the place 
of injury governs, since, under that rule, Arizona would (if California’s hopes were 
fulfilled) apply California law in four of the six cases. The fact that, under the 
suggested approach, California policy would suffer in all six cases is not California’s 
doing; California cannot, by legislation or otherwise, control the result in the Arizona 
courts. California policy suffers because Arizona law is different. But California’s 
adoption of the rule that the law of the place of injury should prevail as a universal 
guide to choice of law is a positive invitation to the Arizona courts to frustrate 
California policy in two of the problem cases. 
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It does pose a very real problem of disposition. Whether it is to 
be regarded as a true problem of conflict of laws or not seems a 
formal and unimportant question, so long as we recognize what 
the problem is and what it is not. As I have said, I think the sen- 
sible disposition is for the California court to apply California law. 

The proposition that either forum in any of the possible cases 
might reasonably apply its own law suggests opportunities for 
forum-shopping—a tactic that is rather generally condemned 
in the literature of conflict of laws, though not quite so generally 
in the cases." Just as the ideal of uniformity is given too high a 
priority and is too generally stated, so may forum-shopping be too 
bitterly and too broadly condemned. The two are nearly correla- 
tive: uniformity is desired largely to prevent forum-shopping; and, 
if the demand for uniformity is subject to moderation, so must be 
the distaste for forum-shopping. At any rate, let us examine the 
opportunities for forum-shopping that are afforded by the ap- 
proach which has been suggested. 

In its plainest meaning, forum-shopping presupposes a plain- 
tiff—one who has the initiative—and at least two forums in which 
he can bring his action. The plaintiff in our situation will wish to 
avoid the Arizona court, in which he must always lose. His oppor- 
tunities to do so are limited. In half of the cases, Arizona is the 
domicile of the decedent, and may be the only state in which there 
are assets making administration and suit possible.’ Let us as- 
sume, however, that assets of the decedent are being administered 
in both states. By electing to bring his action in California rather 
than in Arizona, the plaintiff will win in every case except Case 12 
—and will win even in that case if the court, taking a less expansive 
view of the scope of Arizona policy that we have done, regards 
Arizona’s interest as limited to property administered in the state. 
But a major reason why he will win is that, instead of bringing the 
action in such a way as to create a conflict of interests between states, 
he brings it in such a way that there is no such conflict, and no prob- 
lem; the case can be decided in his favor with justice to the parties 
and without impairment of the interest of any state."’ It may be 


110. Curry y. States Marine Corp., 118 F. Supp. 234, 235 (S.D.N.Y. 1954). 

111. The plaintiff's opportunities are increased if the deceased’s insurance carrier 
is amenable to process in California, see Gordon v. Shea, 300 Mass. 95, 14 N.E.2d 
105 (1938); but, as we have noted, where the insurer is the real defendant the 
basis for applying the policy of abatement should disappear. 

112. This is flatly true if we assume that Arizona’s interest is limited to property 
administered in the state. In that event, every case which in the Arizona court would 


SURVIVAL OF ACTIONS 169 





said that the suggested approach offers an inducement to plain- 
tiffs to choose their forums in such a way as to minimize true con- 
flicts, and so avoid the necessity of one state’s striking down the 
interest of another. Such forum-shopping seems positively com- 
mendable. I am not quite sure how seriously I mean this; I do 
think the argument suggests that we need to take a harder and 
closer look at the ideal of uniformity and the condemnation of 
forum-shopping. 

There remains the stubborn fact that under any conceivable 
conflict-of-laws method the interests of one state will be sacrificed 
to those of another whenever there is conflict. The only virtue of 
the method proposed here is that it at least makes the choice of 
interests on a rational and objective basis: the forum consistently 
applies its own law in case of conflict, and thus at least advances 
its domestic policy. This is not an ideal; it is simply the best that 
is available. I have pointed out elsewhere, as Cook pointed out as 
long ago as 1919," that in the United States we have available an 
effective means of resolving the conflicts that cannot be resolved 
by conflict-of-laws methods: legislation by Congress under the 
authority of the second sentence of the Full Faith and Credit 
Clause.''* I see no reason why federal powers should not be brought 
to bear to solve this problem, if it is important enough to warrant the 
time that the California courts and the Law Revision Commission 


present a conflict of interests is transmuted into a false-problem case if the action 
is brought in California. On the assumption employed in the text, which concedes 
Arizona two bases for an interest in applying its policy, the results of the plaintiff's 
election to sue in California instead of Arizona are as follows: Case 14 becomes 
Case 10; Case 5 becomes Case 1; Case 8 becomes Case 4; Case 9 becomes Case 2; 
Case 11 becomes Case 3; Case 13 becomes Case 6; Case 15 becomes Case 7; and 
Case 16 becomes Case 12. Thus the pairs 5-1, 8-4, and g-2 represent the elimination 
of conflicts by forum-shopping. The pairs 11-3, 13-6, and 15-7 pose the question 
whether California is prepared to sacrifice its governmental interest in order to 
make forum-shopping unprofitable. 

Forum-shopping may also refer to the tactics of a defendant who maneuvers in 
such a way as to force trial in a forum favorable to him. It is difficult to see how 
the estate could avoid suit in California in Cases 2, 4, and 10, where California is 
the domicile of the tort-feasor. In the other four cases (Cases 3, 6, 7, and 12) suit in 
California might, perhaps, be avoided by the withdrawal of all assets from the state 
before the appointment of an ancillary administrator. See Potter v. First Nat'l Bank, 
107 N.J. Eq. 72, 151 Atl. 546 (1930). Thus Case 3 would become Case 11, Case 6 
would become Case 13, Case 7 would become Case 15, and Case 12 would become 
Case 16. 

113. Cook, The Powers of Congress under the Full Faith and Credit Clause, 28 
YALE L.J. 421 (1919). 

114. See ch. 2, supra. See also Jackson, Full Faith and Credit: The Lawyer's 
Clause of the Constitution, 45 Cotum. L. Rev. 1, 21 (1945), A.A.L.S. Reapincs at 


| 244. 
| 
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have devoted to it. Long disuse of those powers, however, dis- 
courages the hope that they may be soon revived for this particular 
problem. We may turn then, in conclusion, to the question of 
what the state legislatures can do about the matter. 

First of all, the California Legislature can follow the good ad- 
vice of the Law Revision Commission, and refrain from enacting 
a rule requiring the courts of California to apply the law of the 
place of injury as to survival or abatement. 

Second, the California Legislature, and all others, would do 
well to avoid enacting choice-of-law rules in general. This is in- 
tended as a very narrow statement. It does not mean that legisla- 
tures should not concern themselves with problems of conflict of 
laws. There is a body of highly desirable legislation in the field. 
The statement means only that the legislature would be well ad- 
vised not to express its will concerning conflict-of-laws problems in 
the form of traditional choice-of-law rules, such as that the survival 
of a cause of action for personal injuries is a matter of substantive 
law, to be determined by the law of the place of injury. There is 
a substantial body of opinion opposing the codification, constitu- 
tionalization, or even restatement of conflict-of-laws rules on the 
ground that, in the present state of development, any crystalliza- 
tion would be premature.'’? The objection cannot be met, as is 
sometimes supposed, by devising narrower and more specific 
choice-of-law rules...° The whole idea of the choice-of-law rule 
itself is suspect. 

The choice-of-law rule is an odd creature among laws. It never 
tells what the result will be, but only where to look to find the re- 
sult; and the author of the rule cannot foresee the outcome. Such 
rules are made by theorists in an effort to impose an external order 
upon the states; they do not come naturally from legislatures, 
which are interested in foreseeable results. Whatever virtue such 
rules may have lies in their tendency to foster uniformity of result 


115. See e.g., Ehrenzweig, American Conflicts Law in Its Historical Perspective— 
Should the Restatement be “Continued”? 103 U. Pa. L. Rev. 133 (1954); Freund, 
Chief Justice Stone and the Conflict of Laws 59 Harv. L. Rev. 1210, 1236 (1946); 
Rheinstein, Conflict of Laws in the Uniform Commercial Code, 16 Law & ConTEMP. 
Pros. 114, 131 (1951). 

116.1 RaseLt, THe Conriicr or Laws: A Comparative Stupy 92 (1945); 
Cheatham, American Theories of Conflict of Laws: Their Role and Utility, 58 Harv. 
L. Rev. 361 (1945), A.A.L.S. Reapincs 48; Cook, The Logical and Legal Bases of 
the Conflict of Laws, 33 Yate L.J. 457, A.A.L.S. Reapincs 71 (1924); Neuner, 
Policy Considerations in the Conflict of Laws, 20 Can. B. Rev. 479 (1942); 
Rheinsteim, supra note 115, at 130-31. 
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from state to state; but, even if a legislature should be convinced 
that this is the highest goal of conflict of laws, it cannot enact the 
ideal into reality, because the legislature cannot control the deci- 
sions of courts of other states. For purposes of uniformity, a choice- 
of-law rule is worthless unless other states that may be concerned 
will voluntarily adhere to it. To the extent that such a rule enacted 
by the California Legislature asserts that California law should be 
controlling in certain cases, it need not necessarily be respected by 
other states; to the extent that it disclaims the applicability of Cali- 
fornia law, it provides an excuse for other courts to apply a different 
law. Even if the enactment by California of the rule of the Restate- 
ment on survival were to spur other states to adopt the same rule, 
the mandate would be a strange one in the mouth of the California 
Legislature: it would command California courts to frustrate the 
sovereign interests of California in two of the fourteen possible 
cases (in one of them without any contribution to the interests of 
any foreign state), and would cordially invite other states to do the 
same in two additional cases. 

There is a contribution that legislatures can make to progress 
in this troubled field. They can cultivate the practice of adding to 
specific enactments a section specifying the extent to which the law 
is intended to apply to cases involving foreign factors. Thus Cali- 
fornia might reasonably specify that its law on the survival of per- 
sonal injury actions is intended to apply to all cases in which the 
injured person is a resident of California, and also to all cases in 
which the injured person, though a nonresident, is present in Cali- 
fornia at the time of the injury. The Arizona legislature, if such 
should be its will, could specify that its law abating such actions is 
intended to apply to all cases in which the action is brought against 
a local executor or administrator, or to all cases in which the de- 
ceased tort-feasor was domiciled there, or both. The value of such 
directions would be tremendous—provided, of course, that they 
were drafted with careful regard to the moderate and legitimate 
interests of the state, and not with an overweening desire to impose 
the doubtful wisdom of the enacting state upon the rest of the 
world. These would not be choice-of-law rules, in the sense of uni- 
versals assigning “jurisdiction” to the only competent state. They 
would simply be exercises of the lawmaking power, directed to 
local courts, providing aids to statutory construction. Their great 
value would lie in the fact that they would make explicit the pol- 
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icy expressed in the statute, and the mode of application that will 
promote that policy.'’? This is the great need of the courts. With- 
out such guidance, they are compelled to choose between constructs 
of legislative policy that are often speculative, on the one hand, 
and the interest-wrecking mechanics of the system on the other. 
Since traditional judicial techniques do not emphasize nor sys- 
tematize the ascertainment and implementation of policy, it is 
understandable that the courts have commonly shied away from 
the first alternative. If legislatures were to state their policies ex- 
plicitly, in such a way as to reveal the significant factors that 
should bring those policies into play, the remaining task of the 
courts—to apply the law so as to effectuate that policy where no 
constitutional barrier is presented, and to avoid applying it need- 
lessly to the impairment of interests of other states—would be a 
comparatively simple one. The formulation of such legislative 
guides is not easy. It must be done on a case-by-case basis, with 
great care and discrimination and moderation. But it is worth 
doing. Here is a richly constructive activity and a challenge for 
law revision commissions. If the job is not done in the statute, the 
problem of ascertaining the policy and the mode of effectuating it 
is left to the courts, imposing on them the too familiar task of 
making bricks without straw. The most conscientious and per- 
ceptive courts, like the California Supreme Court in the Grant 
case, will do their best to ascertain the policy and further it. Others, 
in bewilderment and frustration, will fall back on the machine. 


APPENDIX 


THE PRECEDENTS* 


The following enumeration is confined to the cases cited in Grant v. 
McAuliffe, in Mr. Sumner’s study, and in the law review comments on the 


117. It is not unreasonable to expect that this sort of legislative attention to 
conflict-of-laws problems might lead to the abandonment of obsolete domestic laws. 
Thus if we try to visualize how the Arizona legislature might approach a formulation 
of the policy embodied in its abatement rule, we can imagine that the legislature 
might be disposed to relax its policy of protecting locally administered property 
in certain situations—as, for example, where the injured person is a resident of a 
state having a compensatory policy, and where the decedent was domiciled in the 
same foreign state. Each such concession would provide additional ground for 
questioning the wisdom of retaining the rule for purely domestic cases. Recognition 
that local policy is relatively weak, and perhaps should not be extended to cases 
involving significant foreign factors, may force recognition of the undesirability of 
the policy even for home consumption. 

*I am indebted to Miss Anne von der Lieth, of the Class of 1958, Stanford 
University Law School, for assistance in the compilation of this Appendix. 
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decision. The only cases included are those dealing with the question 
whether a cause of action for personal injuries (or death) survives the 
alleged tort-feasor, since different policy considerations are suggested 
both by other torts and by the question whether the cause of action 
survives the injured party. In addition, cases dealing only tangentially 
with survival of the alleged tort-feasor have been excluded.1!® 

Cases in which the action was commenced before the death of the tort- 
feasor are included, since I can find no satisfactory ground for distinguish- 
ing between revival and survival in this context.1” 

On this basis there are twenty-five relevant cases. These may, with a 
fair degree of accuracy, be classified according to the groups shown in 
Table 6.1?° Precise classification is not always possible, since the reports 
sometimes do not give the necessary information. In some instances 
missing information has been discovered from sources outside the reports. 
Since the sources of such information are of merely collateral interest, 
documentation is omitted in the interest of brevity. 

Our classification assumes only two different laws: complete survival 
or complete abatement. One case cannot be fitted into that classification 
because it involves a third type of law: partial survival. This is Wallan v. 
Rankin, 173 F.2d 488 (gth Cir. 1949). The court treated the law of the 
place of injury (Oregon), allowing complete survival, as applicable, 
finding in the fact that California allowed partial survival an indication 
that recovery was not opposed to the public policy of the forum. The 
analysis in the text would lead to the conclusion that recovery should be 
limited as provided by California law. 

One case must be classified as belonging to Group I, in which 
application of the law of the place of injury advances the interest of the 
foreign state, which adheres to the rule of abatement, without detriment 
to any interest of the forum state, which provides for survival. The case 
is Potter v. First National Bank, 107 N.J. Eq. 72, 151 Atl. 546 (1930). 
Actually, this was a companion case to Matter of Killough, discussed at 
page 174 infra, so that we know that the law of the place of injury 
provided for survival. In that light, this would be classified as similar 
to Case 6, Group III. However, the law of the place of injury did not 
appear, and the court presumed that the common-law rule of abatement 
was in force there. 

The bulk of the cases—sixteen of them—fall into Group III. In this 
group there is a real conflict of interests, in terms of the analysis in the 
text. In the following cases, the court applied the law of the place of 
injury, thus advancing the interest of the foreign state at the expense of 
the interest of the forum: 


118. In McIntosh v. General Chemical Defense Corp., 67 F. Supp. 63 (S.D.W. 
Va. 1946), the issue was which of two statutes of limitation at the forum was 
applicable. In Hellrung v. Lafayette Loan & Trust Co., 102 F. Supp. 822 (N.D. Ind. 
1951), an issue was whether the jurisdictional amount was in controversy. 

119. See Shavelson, Survival of Tort Actions in the Conflict of Laws, 42 Cautr. L. 
Rev. 803, 807-08 (1954); Note, 68 Harv. L. Rev. 1260 n.4 (1955). 

120. P. 157 supra. 
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Minnesota 
Chubbuck v. Holloway, 182 Minn. 225, 234 N.W. 314 (1931) 124 
(Kertson v. Johnson, 185 Minn. 591, 242 N.W. 329, 85 A.L.R. 1 
[1932] )**° 
In re Estate of Daniel, 208 Minn. 420, 294 N.W. 465 (1940)1%8 


Missouri 
Burg v. Knox, 334 Mo. 329, 67 S.W.2d 96 (1933) 14 


New York 
Domres v. Storms, 236 App. Div. 630, 260 N.Y. Supp. 335 (4th 
Dept, 1932) "4 


Tennessee 


Parsons v. American Trust & Banking Co., 168 Tenn. 49, 73 S.W.2d 
698 (1934) °° 
On the other hand, in the following cases the court avoided 
application of the law of the place of injury on one ground or another, 
thus preferring local to foreign interests: 


Colorado 
Gray v. Blight, 112 F.2d 696 (10th Cir. 1940) (law of forum 
controls as to remedy; forum has public policy against recovery ) 


District of Columbia 


Woollen v. Lorenz, 98 F.2d 261 (D.C. Cir. 1938) (though law of 
place of injury governs survival, law of forum prohibits suit against 
estate for personal injury ) 


New York 
Clough v. Gardiner, 111 Misc. 244, 182 N.Y. Supp. 803 (Sup. Ct. 
1920) (public policy of the forum) 
Matter of Killough, 148 Misc. 73, 265 N.Y. Supp. 301 (Surr. Ct. 
1933) (procedural: matter of administration of estates; analogy to 
statute of limitations; local public policy ) 


121. The authority of the case has not been, and probably should not be, 
impaired because of the fact that on rehearing it was found that the foreign statute 
relied on by the plaintiff was not a survival statute. 182 Minn. at 231, 234 N.W. at 
868. It may be significant, however, that the court left open the question whether a 
judgment for the plaintiff would be on a par with other claims against the estate. 
Id. at 230, 234 N.W. at 316. 

122. Since it clearly appears that the defendant was insured, this case may have 
actually involved no detriment to any interest of the forum, 

123. Application of the law of the place of injury with respect to survival has a 
special charm here, since the court refused to apply the statute of limitations of 
the place of injury, according to which the action was barred. 

124. While the forum had no survival statute, it did have a revival statute. Under- 
standably, the court felt that the forum’s policy against holding the estate responsible 
could not be very strong. 

125. Implicitly overruled by Herzog v. Stern, 264 N.Y. 379, 191 N.E. 23 (1934). 

126. Again the forum had a revival statute. 
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Herzog v. Stern, 264 N.Y. 379, 191 N.E. 23, cert. denied, 293 US. 
597 (1934) (local policy; matter of administration of estates ) 
Dougherty v. Gutenstein, 10 F. Supp. 782 (S.D.N.Y. 1935) (local 
public policy ) 

Silverman v. Rappaport, 165 Misc. 543, 300 N.Y. Supp. 76 (Sup. Ct. 
1937) (on authority of Herzog v. Stern) 

Demuth v. Griffin, 253 App. Div. 399, 2 N.Y.S.2d 2 (1st Dept. 1938) 
(on authority of Herzog v. Stern) 


Washington 


Muir v. Kessinger, 35 F. Supp. 116 (E.D. Wash. 1940) (local law on 
administration of estates controlling ) 


None of the six decisions applying the law of the place of injury seems 
to do so mechanically. The courts, understandably, were unable to see in 
the retention of the rule of abatement any clear policy of the forum—espe- 
cially where the forum had a revival statute. Plainly, these courts 
deplored the archaism of their own laws and sought the just result in the 
progressive foreign law.!*7 The pity is that a court so disposed does not 
abrogate the archaic rule for all purposes, instead of seeking limited 
escape through the loose apparatus of conflict of laws. That it did not 
do so in the key case of Chubbuck v. Holloway, 182 Minn. 225, 234 N.W. 
314 (1931), may be attributable to the unfortunate fact that Minnesota 
had enacted the common-law rule by statute. Abrogation for conflicts 
purposes alone tends to discriminate in favor of nonresidents. As the 
New York court observed: “A rule that would permit the depletion of the 
estate of a deceased resident through enforcement of claims for damages 
for personal injuries sustained outside of the State, where the Legislature 
has denied such remedy for injuries within the State, seems . . . unreason- 
ADIC «178 

In re Vilas’ Estate, 166 Ore. 115, 110 P.2d 940 (1941), also belongs to 
Group III (Case 6 [A A C C]). Here the law of the place of injury and 
the law of the forum both provide for survival, and the application of 
that law advances the interest of the forum at the expense of the foreign 
interest. That was the result reached by the court, but it is not clear 
whether the rationale was that the law of the place of injury governed, 
or that survival is a question of remedy. Since it appears that the tort- 
feasor was insured, there may actually have been no impairment of 
any interest of the foreign state. 

At least two, and perhaps three, of the cases must be classified in 
Group V, where application of the law of the place of injury (or of the 
law of the forum) affects the interests of neither state. In all cases, the 
law of the place of injury was applied: 


127. See Burg v. Knox, 334 Mo. 329, 338, 67 S.W.2d 96, 100 (1933), referring 
to the “erosion” of a statute said to declare the common-law rule. 

128. Herzog v. Stern, 264 N.Y. 379, 384, 191 N.E. 23, 25, cert. denied, 293 
U.S. 597 (1934). 
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Maine 
Dalton v. McLean, 137 Me. 4, 14 A.2d 13 (1940) 


New Jersey 
(Rathgeber v. Sommerhalder, 112 N.J.L. 546, 171 Atl. 835 [Ct. Err. 
& App. 1934] )1°° 


Pennsylvania 
Ormsby v. Chase, 290 U.S. 387, 92 A.L.R. 1499 (1933) 


In all these cases, of course, the law of the place of injury dictated 
abatement, and recovery was denied. The application of the rule seems 
purely mechanical, and the “illiberal” results are to be contrasted with 
the “liberal” results achieved by application of the law of the place of 
injury in the cases falling in Group III. 

At least two, and perhaps five, of the cases fall into Group VI. Here 
application of the law of the place of injury frustrates the interests of the 
forum state with no advancement of any foreign interest; the cases are 
similar to Grant v. McAuliffe. In all five cases, the law of the place of 
injury was applied to deny recovery: 


Connecticut 

(Orr v. Ahern, 107 Conn. 174, 139 Atl. 691 [1928] )1%° 
Michigan 

Yount v. National Bank, 327 Mich. 342, 42 N.W.2d 110 (1950) 


New Jersey 
Friedman v. Greenberg, 110 N.J.L. 462, 166 Atl. 119, 87 A.L.R. 849 
(Ct. Err. & App. 1933) 1%! 
(Rathgeber v. Sommerhalder, 112 N.J.L. 546, 171 Atl. 835 [Ct. Err. 
& App. 1934])* 


Pennsylvania 
(Sumner v. Brown, 312 Pa. St. 124, 167 Atl. 315 [1933] )238 


The decision of the California Supreme Court in Grant v. McAuliffe 
was, indeed, unorthodox; the cases exactly in point are to the contrary. 
But the question is whether the court is to be condemned for preferring 
rationality to orthodoxy. 


129. Perhaps this should be in Group VI. 

130. Possibly this should be classified as Case 7 (C A A C) (Group IV), 
advancing the interest of the foreign state at the expense of that of the forum. 

131. Professor Herbert R. Baer, of the University of North Carolina, of counsel 
for defendant, informs me that there was adequate liability insurance in this case. 

132. See note 130 supra. 

133: Possibly this should be classified as Case 10 (A C A C) (Group V), where 
neither interest is affected. 


Chapter Four 


NOTES ON METHODS AND OBJECTIVES 
IN THE CONFLICT OF LAWS * 


In making public some of my misgivings concerning our method 
of handling problems in the conflict of laws, I have heretofore been 
prudent enough to confine the discussion, in the main, to specific 
cases. The conclusions reached do, however, have broader implica- 
tions, and on this occasion I propose to explore these to some extent 
although the more circumspect course would be to abstain from 
generalization until there has been adequate analysis of many 
more specific cases. My principal reason for venturing on this 
hazardous enterprise is that it provides a convenient way of pointing 
out problems that require further analysis. 

Why does a court ever refer to foreign law? It may do so for vari- 
ous reasons, some of which have nothing whatever to do with con- 
flict of laws. 

Three residents of Chicago, on learning that their ancestor in a 
distant state has died, agree to dispose of the property in the estate 
and divide the proceeds on the assumption that they inherit equal 
shares. When one of them later sues the others for restitution in an 
Illinois court, on the ground that he was, in fact, entitled to a half 
rather than a third of the estate, there is no question of conflict of 
laws. The Illinois law of restitution applies. It is necessary, however, 
for the Illinois court to refer to foreign law in order to determine 
that a mistake was made.' 

At the other extreme, a married woman residing in Massachu- 
setts contracts with a merchant in Maine to guarantee a line of 
credit to her husband, the law of one of the states disabling married 
women to make such contracts, the other having emancipated 
them.” This may present the central problem of conflict of laws (to 

Copyright, 1959, by the Duke Law Journal. Reprinted by permission of the 
copyright owner. Original citation: [1959] Duxe L.J. 171. 


1. Cf. Haven v. Foster, 26 Mass. (g Pick.) 112 (1829). 
2. Cf. Milliken v. Pratt, 125 Mass. 374 (1878). 
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call it, as I am tempted to do, the “primordial” problem might be 
historically unsound ).* The policies of the two states are different, 
and their interests may be in conflict. The court in which the action 
is tried will refer to foreign law, if at all, for the purpose of finding 
the rule of decision. 

Between these extremes there are cases that are certainly 
conflict-of-laws cases, in the sense that they are treated in all the 
books on the subject; but in them, when the court refers to foreign 
law it is for a purpose other than that of finding the rule of decision. 
A proceeding is brought in New York for workmen’s compensation 
against a New York employer on account of the death of a New York 
employee. A question is raised as to the plaintiffs status as widow. 
Although the couple had lived together as man and wife in New 
York for years, it develops that they were married in Italy, where 
they lived at the time. The court may refer to Italian law; but if so, 
it will be for a purpose other than that of finding the rule of decision. 
That is furnished by the New York workmen’s compensation law. 
There can be no question in such a case of conflict with the interests 
of another state relating to legal consequences of industrial injuries.’ 

The distinction is difficult to formulate and difficult to apply, 
but it is substantial and important.’ Conflict of laws, as we practice 
it, is concerned with references to foreign law for quite different 
purposes. Our failure to distinguish between them is to a consider- 
able degree responsible for our troubles. The distinction needs to 
be clarified and better stated, so that it can be more easily applied; 
and we need to know more about the class of cases in which foreign 
law is referred to for some purpose other than that of finding the 
rule of decision. For the present, however, I divide all conflicts cases 
into (1) those in which the purpose of the reference to foreign law 
is to find the rule of decision, and (2) those in which the reference 
has some other purpose. The following discussion is strictly confined 
to the first class. 

The central problem of conflict of laws may be defined, then, as 
that of determining the appropriate rule of decision when the 
interests of two or more states are in conflict—in other words, of 
determining which interest shall yield. The problem would not exist 

3. Cf. Sack, Conflicts of Laws in the History of English Law, in 3 Law: A 
CENTURY OF PROGRESS 342 (1937), partially reprinted in AssociaTION OF AMERICAN 


Law ScHoo.s, SELECTED READINGS ON CoNnFLicT oF Laws 1 (1956). 
4. Cf. Matter of Masocco v. Schaaf, 234 App. Div. 181, 254 N.Y.S. 439 (3d Dep't. 


1931). 
5. See ch. 1, supra. 
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if this were one world, with an all-powerful central government. 
It would not exist (though other problems of “conflict of laws” 
would) if the independent sovereignties in the real world had 
identical laws. So long, however, as we have a diversity of laws, we 
shall have conflicts of interest among states. Hence, unless some- 
thing is done, the administration of private law where more than 
one state is concerned will be affected with disuniformity and un- 
certainty. To avoid this result by all reasonable means is certainly 
a laudable objective; but how? Not by establishing a single govern- 
ment; even if such a thing were remotely thinkable as a practical 
possibility, we attribute positive values to the principle of self- 
determination for localities and groups. The attainment of uni- 
formity of laws among diverse states is, to put it mildly, a long-range 
undertaking. Federations could be established wherein the central 
government, while not disturbing the autonomy of the states in their 
internal policies, would determine which of several interests must 
yield in case of conflict. Treaties might be useful in the accomplish- 
ment of the same purpose, but this approach to solution has certain 
inherent difficulties.® For various reasons, the political measures that 
would seem to be the only possible means of avoiding or adequately 
solving such problems have not done the job. 

We do not, however, dispair. We turn, instead, to the resources 
of jurisprudence, placing our faith primarily in the judges rather 
than the lawmakers. The judicial function is not narrowly confined; 
we indulge the hope that it may even be equal to the ambitious task 
of bringing uniformity and certainty into a world whose conflicts 
political action has failed to resolve. At first, of course, the judges 
will not be so bold (or so frank) as to avow that they are assuming 
the high political function of passing upon the relative merits of the 
conflicting policies, or interests, of sovereign states. They will 
address themselves to metaphysical questions concerning the nature 
of law and its abstract operation in space—matters remote from 
mundane policies and conflicts of interest—and will evolve a set 
of rules for determining which state’s law must, in the nature of 
things, control. If all states can be persuaded to adhere to these 
rules, the seemingly impossible will have been accomplished: there 
will be uniformity and certainty in the administration of private law 
from state to state. The fact that this goal will be achieved at the 





6. See ch. 2, supra. 
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price of sacrificing state interests is not emphasized; rather, it is 
obscured by the metaphysical apparatus of the method. 

The rules so evolved have not worked and cannot be made to 
work. In our times we have suffered particularly from the jurispru- 
dential theory that has been compounded in order to explain and 
justify the assumption by the courts of so extraordinary a function. 
The territorialist conception has been directly responsible for 
indefensible results? and, what is perhaps worse, has therefore 
driven some of our ablest scholars to consume their energies in 
purely defensive action against it.* But the root of the trouble goes 
deeper. In attempting to use the rules we encounter difficulties that 
stem not from the fact that the particular rules are bad, nor from 
the fact that a particular theoretical explanation is unsound, but 
rather from the fact that we have such rules at all. 

First, such rules create problems that did not exist before. Few 
will deny that the case of the married woman stated above poses 
a problem in the “conflict of laws” as we generally understand the 
scope of that subject; yet the facts stated are insufficient to enable 
us to determine whether there is a conflict of interests between the 
states. If it is Massachusetts that has emancipated married women, 
there is no conflict, and no problem.*® 

Second, the false problems created by the rules may be solved 
in a quite irrational way—e.g., by defeating the interest of one 
state without advancing the interest of another.’® In at least some 
instances, chis result could be avoided by contriving a different rule; 
but the substitute rule may be objectionable on other grounds. Thus, 
the irrational solutions given in the case of the married woman by 
the rule referring to the law of the place of contracting could be 
avoided by substituting a reference to the law of her domicile; but 
that rule would be commercially inconvenient and would con- 
sistently prefer the “obsolete” to the “progressive” policy. 

Third, despite the camouflage of discourse, the rules do operate 
to nullify state interests. The fact that this is often done capriciously, 
without reference to the merits of the respective policies and even 
without recognition of their existence, is only incidental.’ Trouble 


7. See, e.g., Cuba R.R. v. Crosby, 222 U.S. 473 (1912); Walton v. Arabian 
Amer. Oil Co., 233 F.2d 541 (2d Cir.), cert. denied, 352 U.S. 872 (1956); ch. 1, 
supra. 
°8. See Coox, THe LocicaL an. LEGAL BasEs OF THE CONFLICT OF Laws (1942). 
g. See ch. 2, supra. 

10. See chs, 2, 3, supra. 
11. This fault could be corrected, at least to a substantial degree, by the 
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enough comes from the mere fact that interests are defeated. The 
courts simply will not remain always oblivious to the true operation 
of a system that, though speaking the language of metaphysics, 
strikes down the legitimate application of the policy of a state, 
especially when that state is the forum. Consequently, the system 
becomes complicated. It is loaded with escape devices: the concept 
of “local public policy” as a basis for not applying the “applicable” 
law; the concept of “fraud on the law’;’* the device of novel or 
disingenuous characterization;"* the device of manipulating the con- 
necting factor;'® and, not least, the provision of sets of rules that 
are interchangeable at will.‘ The tensions that are induced by 
imposing such a system on a setting of conflict introduce a very 
serious element of uncertainty and unpredictability, even if there 
is fairly general agreement on the rules themselves. A sensitive and 
ingenious court can detect an absurd result and avoid it; I am 
inclined to think that this has been done more often than not and 
that therein lies a major reason why the system has managed to 
survive. At the same time, we constantly run the risk that the court 
may lack sensitivity and ingenuity; we are handicapped in even 
presenting the issue in its true light; and instances of mechanical 
application of the rules to produce indefensible results are by no 
means rare.’7 Whichever of these phenomena is the more common, 
it is a poor defense of the system to say that the unacceptable 
results that it will inevitably produce can be averted by disingenu- 
ousness if the courts are sufficiently alert. 

Fourth, where several states have different policies, and also 
legitimate interests in the application of their policies, a court is in 
no position to “weigh” the competing interests, or evaluate their 
relative merits, and choose between them accordingly. This is 
especially evident when we consider two co-ordinate states, with 
such decisions being made by the courts of one or the other. A court 


employment of “connecting factors” having significance for the interests involved, 
instead of significance only in terms of metaphysical theory. 

12. See Union Trust Co. v. Grosman, 245 U.S. 412 (1918). 

13. CHEATHAM, GooprRICH, GRISWOLD, AND REESE, CASES AND MATERIALS ON 
Conr.icr or Laws 519 (4th ed. 1957). 

14. See Levy v. Daniels’ U-Drive Auto Renting Co., 108 Conn. 333, 143 Atl. 
163 (1928); Grant v. McAuliffe 41 Cal. 2d 859, 264 P.2d 944 (1953). 

15. Compare Mutual Life Ins. Co. v. Liebing, 259 U.S. 209 (1922), with New 
York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918). 

16. See Jones v. Metropolitan Life Ins. Co., 158 Misc 466, 286 N.Y.S. 4 (Sup. Ct., 
App. T. 1936). 

17. See chs. 2, 3, supra. 
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need never hold the interest of the foreign state inferior; it can 
simply apply its own law as such. But when the court, in a true con- 
flict situation, holds the foreign law applicable, it is assuming a great 
deal: it is holding the policy, or interest, of its own state inferior 
and preferring the policy or interest for the foreign state. Nor are we 
much better off if we vest this extraordinary power in a superior 
judicial establishment, such as our federal courts in the exercise of 
their diversity jurisdiction, or the Supreme Court in the exercise of 
its power to review state court decisions. True, such a superimposed 
tribunal escapes the embarrassment of having to nullify the interests 
of its own sovereign; but the difficulty remains that the task is not 
one to be performed by a court. I know that courts make law, and 
that in the process they “weigh conflicting interests” and draw upon 
all sorts of “norms” to inform and justify their action. I do not know 
where to draw the line between the judicial legislation that is 
“molecular,” or permissible, and that which is “molar,” or impermis- 
sible."* But assessment of the respective values of the competing 
legitimate interests of two sovereign states, in order to determine 
which is to prevail, is a political function of a very high order. This is 
a function that should not be committed to courts in a democracy. 
It is a function that the courts cannot perform effectively, for they 
lack the necessary resources. Not even a very ponderous Brandeis 
brief could marshal the relevant considerations in choosing, for 
example, between the interest of the state of employment and that 
of the state of injury in matters concerning workmen’s compensa- 
tion.” This is a job for a legislative committee, and determining 
the policy to be formulated on the basis of the information 
assembled is a job for a competent legislative body. We, of course, 
have such a competent legislative body in Congress; but it has not 
seen fit to exercise its powers under the Full Faith and Credit 
Clause” in such a way as to contribute to the resolution of true 
conflicts of interest. 

The Supreme Court, in deciding those choice-of-law questions 
which have come to it as questions of due process and full faith and 
credit, has, in the main, realized that “weighing” competing state 


18. See the dissenting opinion of Holmes, J., in Southern Pac. Co. v. Jensen, 244 
U.S. 205, 221 (1917). 

19. Cf. Alaska Packers Ass’n v. Industrial Acc. Comm’n 294 U.S. 532 (1935). 
Even if such information were made available, the court could not candidly invoke it 
as the basis for its decision. 

20. U.S. Const. art. IV, § 1. See Cook, op. cit. supra note 8, ch. IV. 
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policies is not a judicial function.” It has, therefore, interfered with 
a state’s choice of law primarily when there is no real conflict of 
interests.** In cases of real conflict, it has usually allowed each state 
to apply its own law, and thus advance its own interest. To the 
extent that the Court has done otherwise, and has forced the interest 
of one state to yield to that of another, it has simply legislated. I do 
not rail against this, nor do I intend to crusade against the 
usurpation. No doubt the Court has been sorely tempted, seeing 
problems that it believes should be solved in a particular way, and 
frustrated by the failure of Congress to use its power to solve the 
problems. I simply want the record kept straight. I want it under- 
stood that such action by the Supreme Court must find its justifica- 
tion in politics, not in jurisprudence, and that its decisions in this 
field are to be evaluated accordingly. I do not want to be charged 
with responsibility for understanding or even inquiring why, as a 
matter of law, a fraternal benefit society is an “indivisible unity,” 
whereas a building and loan society** or a mutual insurance 
company” is not. 

We would be better off without choice-of-law rules. We would 
be better off if Congress were to give some attention to problems of 
private law, and were to legislate concerning the choice between 
conflicting state interests in some of the specific areas in which the 
need for solutions is serious. In the meantime, we would be better off 
if we would admit the teachings of sociological jurisprudence into 
the conceptualistic precincts of conflict of laws. This would imply a 
basic method along the following lines: 


1. Normally, even in cases involving foreign elements, the court 
should be expected, as a matter of course, to apply the rule of 
decision found in the law of the forum. 

2. When it is suggested that the law of a foreign state should 
furnish the rule of decision, the court should, first of all, determine 
the governmental policy expressed in the law of the forum. It should 
then inquire whether the relation of the forum to the case is such 
as to provide a legitimate basis for the assertion of an interest in the 
application of that policy. This process is essentially the familiar one 

21. See, e.g., Watson v. Employers Liab. Assur. Corp., 348 U.S. 66 (1954); 
ch. 5, infra. 

22. As in Home Ins. Co. v. Dick, 281 U.S. 397 (1930). 

23. Cf. Supreme Council of the Royal Arcanum y. Green, 237 U.S. 531 (1915). 


24. Cf. National Mutual Bldg. and Loan Ass’n v. Brahan, 193 U.S. 635 (1904). 
25. Cf. New York Life Ins. Co. v. Cravens, 178 U.S. 389 (1900). 
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of construction or interpretation. Just as we determine by that 
process how a statute applies in time, and how it applies to marginal 
domestic situations, so we may determine how it should be applied 
to cases involving foreign elements in order to effectuate the legisla- 
tive purpose, 

3. If necessary, the court should similarly determine the policy 
expressed by the foreign law, and whether the foreign state has an 
interest in the application of its policy. 

4. If the court finds that the forum state has no interest in the 
application of its policy, but that the foreign state has, it should 
apply the foreign law. 

5. If the court finds that the forum state has an interest in the 
application of its policy, it should apply the law of the forum, even 
though the foreign state also has an interest in the application of 
its contrary policy, and, a fortiori, it should apply the law of the 
forum if the foreign state has no such interest. 


A probable by-product of such a method is the elimination of 
certain classical problems that are wholly artificial, being raised 
merely by the form of choice-of-law rules. The problem of char- 
acterization is ubiquitous in the law and can never be wholly 
avoided. Without choice-of-law rules, however, there would be no 
occasion for the specialized function of characterization as the 
mode of discriminating among the available prefabricated solutions 
of a problem; juridical gymnastics of the sort displayed in Levy v. 
Daniels’ U-Drive Auto Renting Co.*° would be beside the point. 
And, though I make this suggestion with some trepidation, it seems 
clear that the problem of the renvoi would have no place at all in 
the analysis that has been suggested. Foreign law would be applied 
only when the court has determined that the foreign state has a 
legitimate interest in the application of its law and policy to the 
case at bar and that the forum has none. Hence, there can be no 
question of applying anything other than the internal law of the 
foreign state. The closest approximation to the renvoi problem that 
will be encountered under the suggested method is the case in 
which neither state has an interest in the application of its law and 
policy; in that event, the forum would apply its own law simply on 
the ground that that is the more convenient disposition.” Is it 


26. 108 Conn. 333, 143 Atl. 163 (1928). 
27. See ch. 3, supra. 
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possible that this is, in fact, all that is involved in the typical renvoi 
situation?”$ 

It will be said that it is no great trick to dispose of the char- 
acteristic problems of a system by destroying the system itself. But 
my basic point is that the system itself is at fault. We have invented 
an apparatus for the solution of problems of conflicting interests 
that obscures the real problems, deals with them blindly and badly, 
and creates problems of its own which, in their way, are as trouble- 
some as the ones we originally set out to solve. Professor Yntema has 
suggested that Walter Wheeler Cook, instead of attempting to 
eliminate the weeds of dogma from the garden of conflict of laws, 
might have been well advised to reduce the whole garden to ashes, 
from which a phoenix might in time arise.”* If I may vary this classic 
metaphor, we would indeed do well to scrap the system of choice-of- 
law rules for determining the rule of decision, though without enter- 
taining vain hopes that a new “system” will arise to take its place. 
We shall have to go back to the original problems, and to the hard 
task of dealing with them realistically by ordinary judicial methods, 
such as construction and interpretation, and by neglected political 
methods. 

The suggested analysis does not imply the ruthless pursuit of 
self-interest by the states. 

In the first place, the states of the Union are significantly 
restrained in the pursuit of their respective interests by the 
Privileges and Immunities Clause of article IV and by the Equal 
Protection Clause.*' Incidentally, employment of this method would 
give a new importance to those clauses as they affect conflict-of-laws 
problems. Ironically, and precisely because of their fault of 
operating mechanically and impersonally, without regard to the real 
problem of conflicting interests, choice-of-law rules have the virtue 
that they rarely discriminate in such a way as to raise problems as 
to the constitutional restraints upon discrimination.* 


28. Cf. In re Annesley, [1926] Ch. 692. 

29. Yntema, The Historic Bases of Private International Law, 2 J. Am. Comp. L. 
297 (1953), reprinted in Association oF AMERICAN Law ScHooLs, SELECTED 
READINGS ON Conriicr oF LAws 30 (1956). 

30: U-S: Consa, art, LV, §) 2; cl. 1. 

31. Id., Amend. XIV, § 1. 

32. Cf. Quong Ham Wah Co. v. Industrial Acc. Comm'n, 184 Cal. 26, 192 Pac. 
1021 (1920), writ of error dismissed, 255 U.S. 445 (1921). This kind of analysis 
also tends to bring to the fore problems, not heretofore stressed, in the restrospective 
application of laws. Cf. Aetna Life Ins. Co. v. Dunken, 266 U.S. 389 (1924); see 
ch. 2, supra, and chs. 5, 8, 12, infra. 
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In the second place, there is no need to exclude the possibility of 
rational altruism: for example, when a state has determined upon 
the policy of placing upon local industry all the social costs of the 
enterprise, it may well decide to adhere to this policy regardless of 
where the harm occurs and who the victim is.** 

In the third place, there is room for restraint and enlightenment 
in the determination of what state policy is and where state interests 
lie. An excellent example is furnished by Nebraska’s experience with 
small-loan contracts. After first taking a position consistent with a 
rather rigid interpretation of its policy, denying effect to a foreign 
contract providing for somewhat higher interest rates than were 
permitted by local law, Nebraska reversed itself and conceded 
validity to such contracts where the law of the foreign state was 
“similar in principle” to the Nebraska small-loan act.** The policy 
of Nebraska was not to protect its residents against any exaction of 
interest in excess of a particular rate, but to protect them against 
exactions in excess of a reasonable range of rates, based upon the 
common principle underlying such acts. This sensible approach 
to the delineation of policy could find wide application, especially 
to laws relating to formalities. It is, in fact, this kind of thinking that 
supports such legislation as section 7 of the Model Execution of 
Wills Act.*° This is not so much a rule of alternative reference to 
the law of the state of execution, or of domicile, as it is a recognition 
that the policies of all the states are substantially the same and may 
be fulfilled by compliance with any—not just a particular one—of 
the formal requirements. Similar analysis may be expected to yield 
satisfactory results in the handling of the problem of consideration 
in the conflict of laws concerning contracts.** 

I have been told that I give insufficient recognition to govern- 
mental policies other than those that are expressed in specific 
statutes and rules: the policy of promoting a general legal order, 
that of fostering amicable relations with other states, that of 
vindicating reasonable expectations, and so on.*’ If this is so, it is 


33. Cf. Schmidt v. Driscoll Hotel, 249 Minn. 376, 82 N.W.2d 365 (1957). 

34. See Kinney Loan & Finance Co. v. Sumner, 159 Neb. 57, 65 N.W.2d 240 
(1954). 

35. 9A U.L.A. 347 (1957). 

36. See Pritchard v. Norton, 106 U.S. 124 (1882); Fuller, Consideration and 
Form, 41 Couum. L. Rey. 799 (1941). 

37. Cf. Hancock, Choice-of-Law Policies in Multiple-Contact Cases, 5 U. Toronto 
L.J. 133 (1943); Yntema, The Objectives of Private International Law, 35 CAN. B. 
REv. 721 (1957); Cheatham and Reese, Choice of the Applicable Law, 52 Coivum. L. 
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not, I hope, because of a provincial lack of appreciation of the 
worth of those ideals, but because of a felt necessity to emphasize 
the obstacles that the present system interposes to any intelligent 
approach to the problem. Let us first clear away the apparatus that 
creates false problems and obscures the nature of the real ones. Only 
then can we effectively set about ameliorating the ills that arise 
from a diversity of laws by bringing to bear all the resources of 
jurisprudence, politics, and humanism--each in its appropriate way. 


Chapter Five 


THE CONSTITUTION AND THE CHOICE 
OF LAW: GOVERNMENTAL INTERESTS 
AND THE JUDICIAL FUNCTION 


Several intricate questions arise from the different pre- 
scriptions that are established in different countries. In our 
decisions upon this head it is commonly disputed, whether a 
foreign prescription or that of our own country ought to be 
the rule. This never ought to be disputed; for every case that 
comes under our own law, must be decided by that law and 
not by the law of any other country. When the matter is ac- 
curately considered, the debate will be found to turn upon a 
different point, viz. whether the case in question comes under 
our prescription. This may often be a doubtful point; because 
many cases come under the words of a statute, that are not 
comprehended under its spirit and intendment.... What only 
belongs to the present subject, is the effect that ought to be 
given to foreign prescriptions where our own are not appli- 
cable; and the subject thus circumscribed will be found 
abundantly simple and plain. 


Kames, Principles of Equity 283 (1760). 


1. INTRODUCTION 


In a series of case studies,’ I have advanced some suggestions 
concerning conflict-of-laws method which may be generalized, at 
the price of over-simplification, as follows: 


1. Normally, even in cases involving foreign factors, a court 
should as a matter of course look to the law of the forum as the 
source of the rule of decision.” 


Copyright, 1958, by the University of Chicago. Reprinted by permission of the 
copyright owner. Original citation: 26 U. Cur. L. Rev. 9 (1958). 

1. See chs. 1-3, supra. 

2. The limitation in the statement of this principle is important. There are situa- 
tions in which foreign law may be relevant otherwise than as the source of the rule 
of decision. The argument in this paper is not addressed to such situations. For a 
fuller consideration of the different purposes for which reference may be made to 
foreign law, see ch. 1, supra. 
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2. When it is suggested that the law of a foreign state, rather 
than the law of the forum, should furnish the rule of decision, the 
court should first of all determine the governmental policy—perhaps 
it is helpful to say the social, economic, or administrative policy— 
that is expressed by the law of the forum. The court should then 
inquire whether the relationship of the forum state to the case at 
bar—that is, to the parties, to the transaction, to the subject matter, 
to the litigation—is such as to bring the case within the scope of the 
state's governmental concern, and to provide a legitimate basis for 
the assertion that the state has an interest in the application of its 
policy in this instance. 

3. If necessary, the court should similarly determine the policy 
expressed in the proffered foreign law, and whether the foreign 
state has a legitimate interest in the application of that policy to 
the case at bar. 

4. If the court finds that the forum state has no interest in the 
application of its law and policy, but that the foreign state has such 
an interest, it should apply the foreign law. 

5. If the court finds that the forum state has an interest in the 
application of its law and policy, it should apply the law of the 
forum even though the foreign state also has such an interest, and, a 
fortiori, it should apply the law of the forum if the foreign state has 
no such interest.’ 


It is probable that the most controversial aspect of this suggested 
method will be its central reliance on the concept of governmental 
interest. To some this will seem a repudiation of the basic ideals of 
conflict-of-laws method: the attainment of uniformity of result and 
of “justice” between the parties. It is true that the implications of 
such an approach to problems of the conflict of laws are far-reaching 
and iconoclastic. [ have suggested that, in the light of this kind of 
analysis, some typical choice-of-law problems fall into two classes: 
(a) false problems and (b) problems that are insoluble by any 
conceivable conflict-of-laws method. When one of two states 
related to a case has a legitimate interest in the application of its 
law and policy and the other has none, there is no real problem; 
clearly the law of the interested state should be applied. The 


3- In comparatively rare cases, it may be found that neither state has an interest 
in the application of its policy, although no other state is concerned. See ch. 3, supra. 
In such cases, also, it seems that the law of the forum should ordinarily be applied. 
See also ch. 1, supra. 

4. See chs. 2, 3, supra. 
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appearance of a problem is created by the existence of rules which, 
often without regard to the interests of the states, designate talis- 
manic “contacts” as determinative of the choice of law. When each 
of two states related to a case has a legitimate interest in the 
application of its law and policy, a problem is presented which can- 
not be rationally solved by any method of conflict of laws—that is 
to say, by any effort, legislative or judicial, on the part of the states 
concerned to establish universal choice-of-law rules. In such a con- 
text, a choice-of-law rule is simply a device which, typically with- 
out explicitly saying so, subordinates the interest of one state to 
that of the other. A court is ordinarily not warranted in sacrificing 
interests of its own state for the sake of interstate uniformity of 
result. A legislature might conceivably do so, though its action 
would be incongruous. Thus, if the states concerned should concur- 
rently, by legislative action, establish the same choice-of-law rule, 
the result might be likened to an agreement that the policy of the 
one state or the other should be preferred; and, concededly, diplo- 
matic and political techniques afford possibilities of rational solution 
that are not afforded by techniques purely jurisprudential. Such an 
arrangement, however, would share the defects of the interstate 
agreement as a solution; and prominent among these defects is the 
discrimination against local, and in favor of foreign, litigants that 
may result.® 

The suggested approach will also be distasteful to some be- 


5. See chs. 2, 3, supra. 

Another defect of such arrangements is that they would probably be influenced 
by established conflict-of-laws doctrine, so that the rules would tend to be framed 
in terms of technical contacts, and forthright consideration of the competing 
interests would be hampered. Since we are here speaking of the possible rather 
than the probable, however, it may be conceded that this is a remediable defect: 
the states could put aside metaphysical premises, and deal cleanly with the 
question of which interest should be subordinated. This, however, leads only to a 
more serious difficulty. Where a single choice-of-law rule is under consideration, the 
only quid pro quo that a state receives for sacrificing its legitimate governmental 
interest is the rather pallid satisfaction of having contributed to the more orderly 
administration of interstate justice. A real exchange is possible, it seems, only if 
the foreign state will agree to sacrifice its interest in some other area. Such a trading 
off of the rights of one group of citizens for those of another is not a wholesome 
prospect. In short, the question whether the interest of one state should yield to 
that of another is not a promising subject for bargaining, bilateral or multi- 
lateral, among the states concerned. 

By the same token, unilateral action by a state legislature to subordinate local 
interests to those of a foreign state would probably be quixotic. This is especially true 
in the light of conditions as they exist, since the expectation that other states will 
adopt the same rule and apply it consistently so as to achieve the intended uniformity 
is to a large extent chimerical. 


THE CONSTITUTION AND CHOICE OF LAW 191 


cause it frankly counsels the pursuit of self-interest—and this in a 
field in which idealism, altruism, and internationalism have been 
given conspicuous place. Let me hasten to add that the self-interest 
which the state is to pursue is only its moderate and legitimate 
interest, and that for states of the Union this pursuit is importantly 
limited by provisions of the Federal Constitution other than those 
which will be the principal subject of discussion in this chapter: 
notably, by the Privileges and Immunities Clause* and the Equal 
Protection Clause.’ The counsel that each state should pursue its 
moderate and legitimate interest proceeds not from any love of 
selfishness and provincialism, nor from any disregard of the values 
of uniformity as an ideal, but from the need to seek a rational 
method for dealing with conflict-of-laws problems. Traditional 
doctrine often requires a state to sacrifice its own interest even 
though the interest of no other state is thereby advanced. In cases 
of truly conflicting interests, traditional doctrine requires a state to 
sacrifice its interest consistently or haphazardly, depending on the 
extent to which the critical “contact” happens to coincide with 
factors relevant to the policies involved; and the requirement is 
typically made without explicit consideration of the competing 
interests, and without adequate evaluation of the recompense which 
the state receives for the sacrifice of its interest. The rational pur- 
suit of self-interest is preferable to such irrational altruism.® 

It is not the purpose of this chapter to offer a general defense of 
the concept of governmental interest as a tool of analysis. The more 
limited purpose is to draw attention to the important role which 
this concept has played in the Supreme Court’s review of state 
decisions in the field of choice of law, and to the significance of this 
phenomenon for conflict-of-laws method in general. A closely 
related question, concerning the effect of the Constitution upon the 
right of access to courts in “transitory” causes of action having 





6. U.S. Const. art. IV, §2. 

7. U.S. Const. amend. XIV, §1. 

8. The suggested method does not exclude the possibility of rational altruism. We 
may well find satisfaction in a legal tradition that shuns discrimination against non- 
resident aliens although such discrimination would be constitutionally permissible. 
See Mulhall v. Fallon, 176 Mass. 266, 57 N.E. 386 (1900); but cf. 77 Pa. Stat. ANN. 
(Purdon, 1952 and 1957 Supp.) § 563. And further analysis of specific problems may 
show that, when a state has determined that a local industry should bear its social 
costs, it may be sound policy to impose the cost upon the enterprise irrespective of 
who the victim is or where the harm has its impact. Compare Schmidt v. Driscoll 
Hotel, Inc., 249 Minn. 376, 82 N.W.2d 365 (1957), with Eldridge v. Don Beach- 
comber, Inc., 342 Ill. App. 151, 95 N.E.2d 512 (1950). 
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foreign aspects, must be reserved for separate consideration.® We 
shall be concerned principally with the Full Faith and Credit Clause 
and the Due Process Clause of the Fourteenth Amendment, these 
being the provisions that most controversially provide the basis for 
review of state decisions as to choice of law. Other clauses providing 
that basis, such as the Privileges and Immunities Clause of article 
IV and the Equal Protection Clause, will be considered only briefly. 
We shall not be concerned, except incidentally, with questions of 
full faith and credit to judgments.’? We shall be concerned almost 
exclusively with private rather than public law, leaving aside such 
questions as jurisdiction to tax, or to escheat, although the concept 
of governmental interest has played an instructive part in the deter- 
mination of such questions. 

Among other things, we shall find that the ideas involved in the 
analysis of governmental interests are not novel, but are so funda- 
mental that they can be found, in more or less explicit form, in many 
of the older cases. The prime purpose will not be to establish the 
fact that the Supreme Court now employs such an analysis in the 
determination of conflict-of-laws questions at the constitutional 
level; that fact is widely understood and accepted."’ The major pur- 
poses will be: (a) to observe carefully what an analysis in terms of 
state interests involves, and in particular to distinguish it from the 





g. See ch. 6, infra. 

10. It may be noted, however, that the concept of governmental interest has 
played a significant role in the development of modern doctrines relating to the 
jurisdiction of courts. See Watson v. Employers Liability Assur. Corp., 348 U.S. 66 
(1954); Kurland, The Supreme Court, the Due Process Clause, and the In Personam 
Jurisdiction of State Courts from Pennoyer to Denckla: A Review, 25 U. Cut. L. Rev. 
569 (1958). 

11. See Cheatham, Federal Control of Conflict of Laws, 6 VAnp. L. Rev. 581 
(1953), reprinted in AssociATION OF AMERICAN Law ScHooLs, SELECTED READINGS 
on ConFiict oF Laws 255 (1956) (the Association collection will hereinafter be 
cited “AALS Reapincs”); Dodd, The Power of the Supreme Court to Review State 
Decisions in the Field of Conflict of Laws, 39 Hary. L. Rev. 533, 547, 557, 559 
(1926); Hilpert and Cooley, The Federal Constitution and the Choice of Law, 25 
Wasu. U.L.Q. 27 (1939); Jackson, Full Faith and Credit—The Lawyer's Clause of 
the Constitution, 45 Corum. L. Rev. 1 (1945), AALS Reapincs 229; Langmaid, 
The Full Faith and Credit Required for Public Acts, 24 Itt. L. Rev. 383 (1929); 
Moore and Oglebay, The Supreme Court and Full Faith and Credit, 29 Va. L. Rev. 
(1943); A Factual Approach to the Constitutional Law Aspects of the Conflict of 
Laws, 35 Coium. L. Rev. 751 (1935); Full Faith and Credit to Statutes, 45 YALE 
L.J. 339 (1935); Overton, State Decisions in Conflict of Laws and Review by the 
United States Supreme Court under the Due-Process Clause, 22 Ore. L. REv. 109 
(1943); Ross, Has the Conflict of Laws Become a Branch of Constitutional Law?, 15 
Minn. L. Rey. 161 (1931); Speidel, Extraterritorial Assertion of the Direct Action 
Statute: Due Process, Full Faith and Credit and the Search for Governmental Interest, 
53 Nw. U. L. Rev. 179 (1958); Freund, Chief Justice Stone and the Conflict of 
Laws, 59 Harv. L. Rev. 1210 (1946). 
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amorphous “grouping of factors” concept and other similar tests 
sometimes utilized in conflict of laws;'? (b) to inquire into the 
extent to which it is competent for a court employing such an 
analysis to “balance” or “weigh” conflicting state interests in order 
to determine which is entitled to be preferred; and (c) to suggest 
the significance of this type of analysis for conflict of laws generally. 

The results of the exploration will fall considerably short of re- 
vealing a clear and consistent course on the part of the Supreme 
Court. At various times the Court has: (a) said that the erroneous 
decision of a question of choice of law by a state court raises no 
federal question;'* (b) seemed determined to write into the Con- 
stitution the territorialist theory of vested rights;* (c) explicitly 
employed an analysis in terms of state interests, declining to assume 
the role of arbiter where legitimate interests are in conflict;’® and (d) 
confidently assumed the function of “weighing” the competing 
interests of the states concerned." Yet I think the time has come to 
abandon the traditional strophe to the effect that all is confusion in 
this department.’ In spite of the fact that no wholly consistent 
pattern has been established, I believe we shall find: 


1. The Court has increasingly employed an analysis in terms of 
governmental interests, with the result that the operation of the 
Constitution as a restraint upon state decisions on the choice of law 
has been materially clarified. The employment of this type of 
analysis in constitutional cases surely has significance for conflict- 
of-laws theory in general. 

2. The emerging principle is that the Due Process Clause and 
the unimplemented Full Faith and Credit Clause control state de- 
cision only in what I have called the “false-problem” cases: i.e., cases 
in which one state has a legitimate interest and the other has none. 

3. Although the Court and most commentators continue to 
assume that it is the prerogative of the Court to “weigh” the respec- 
tive interests in cases of genuine conflict, and although the Court 
has actually assumed to weigh and choose in isolated cases, it is 


12.See Auten v. Auten, 308 N.Y. 155, 124 N.E.2d gg (1954); cf. Morris, 
The Proper Law of a Tort, 64 Harv. L. Rev. 881 (1951), AALS Reapincs 575. 

13. Kryger v. Wilson, 242 U.S. 171 (1916). 

14. New York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918). 

15. Pacific Employers Ins. Co. v. Industrial Accident Commission, 306 U.S. 493 
(1939). 

16. Order of United Commercial Travelers vy. Wolfe, 331 U.S. 586, 624 (1947). 

17. See, e.g., Jackson, supra note 11; Speidel, supra note 11; Cheatham, supra note 
11; Moore and Oglebay, supra note 11. 
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becoming increasingly clear that to choose between the conflicting 
legitimate interests of two or more states is not a judicial function. 

4. The Constitution provides a comprehensive scheme for the 
resolution of interstate conflict-of-laws questions, but an essential 
element of that scheme is the legislative power vested in Congress, 
particularly under the Full Faith and Credit Clause; and confusion 
and frustration are inevitable so long as that power remains unexer- 
cised with respect to choice of law. 


u. SOME PRELIMINARY CONSIDERATIONS 


The effect of federal union upon the relations of the constituent 
states among themselves is a relatively neglected subject—neglected 
not only by legal scholars’* and by Congress,’ but by the Founding 
Fathers themselves. Independent states, pursuing their respective 
interests through the medium of law, public and private, tend to 
become involved in conflicts that can be dealt with only by “the 
comity of nations,” or by diplomacy, or by reprisal or other forms 
of hostile action. The formation of a federal union would seem to 
present the ideal opportunity for establishing restraints upon the 
pursuit of such interests and procedures for the resolution of such 
conflicts; yet there is surprisingly little in the Constitution addressed 
directly to these objectives.”° Most of it is found in Article IV; and of 
the provisions of that Article that are not obsolete, only the Priv- 
ileges and Immunities Clause and the cryptic Full Faith and Credit 
Clause relate very obviously to interstate conflicts in the context of 
private law.” Four score years after ratification of the original Con- 
stitution, in the aftermath of civil war, the Nation added the 


18. See Jackson, supra note 11, AALS Reapincs at 231; Coox, THE LocicAL AND 
LEGAL BAsEs OF THE CONFLICT OF Laws go (1942). 

19. The powers granted to Congress under the Full Faith and Credit Clause have 
been exercised on just three occasions: (a) The Act of May 26, 1790, 1 Stat. 122, 
prescribed modes of authentication of acts, records and judicial proceedings, and in 
general terms prescribed the effect of records and judicial proceedings; (b) the Act 
of March 27, 1804, 2 Stat. 298, supplemented the Act of 1790 by including non- 
judicial records and by extending the principle of full faith and credit to the acts, 
records and judicial proceedings of federal territories as well as of the states; (c) the 
1948 Revision of the Judicial Code, 62 Stat. 947 (1948), 28 U.S.C. § 1738 (1950), 
for the first time inserted a reference to “acts” (of the legislatures) in the clause 
dealing with effect as distinguished from authentication. 

20. Of course, the vesting of certain powers in the national government, coupled 
with express or implied limitations on the powers of the states, operated indirectly 
to regulate or inhibit interstate conflicts, See especially U.S. Const. art. I, §§ 9, 10. 

21. An interesting list of constitutional provisions that may bear on questions of 
the conflict of laws is given by Overton, supra note 11, at 110 n. 6. 
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Fourteenth Amendment, whose Due Process and Equal Protection 
clauses have assumed a significance for conflict of laws that was 
probably unanticipated.” If it is indeed true that in these meager 
provisions we can find a comprehensive scheme for the resolution of 
conflict-of-laws problems, it may well be attributable, as Lord 
Kames said of the Scottish arrangement, to “chance perhaps more 
than good policy. ...”* 

Of the four constitutional clauses that have been mentioned, we 
shall be concerned here primarily with the Full Faith and Credit 
and Due Process clauses, since these are the provisions that have 
figured most prominently in federal review of state action in the 
field of conflict of laws. The areas in which these two clauses operate 
are not coterminous: for example, while it is clear that a state is 
under no obligation to give full faith and credit to the laws of a 
foreign country, the Due Process Clause may prohibit the disregard 
of an appropriate foreign law, or the application instead of an inap- 
propriate domestic law.** Yet in the discussion to follow the two 
clauses will not be separated for purposes of analysis, partly because 
the degree of overlap is large—larger than has at times been believed 
—but primarily because the essential principle underlying the op- 
eration of both clauses is the same: neither interferes with choice of 
law except when the law applied is that of a state having no legiti- 
mate interest in the application of its policy to the case at hand. 

There are three minor questions relating to the sphere of opera- 
tion of the clauses with respect to which I should like to take, for 
present purposes, a position that is perhaps dogmatic. Two have 
been somewhat mooted in the past, but I believe that subsequent 
consideration has laid the early doubts to rest. The third relates to a 
comparatively rare phenomenon, with respect to which little author- 
ity is available, but the answer seems clear. In any event, the posi- 
tions taken are not indispensable to the thesis of this paper, and full 
development of the arguments in their support does not seem war- 


22.A fortuitous virtue of traditional choice-of-law rules is that, having been 
framed principally with reference to metaphysical concepts rather than state interests, 
they have not often produced such discrimination as would call into play the 
Privileges and Immunities and Equal Protection clauses. Those clauses will assume 
fresh importance, however, if, in an effort to find a more rational approach to con- 
flict-of-laws problems, we inquire frankly into the extent of legitimate governmental 
interest. See chs. 10, 11, infra. 

23. KAMEs, PRINCIPLES OF Equity 267 (1760). 

24. Home Ins. Co. v. Dick, 281 U.S. 397 (1930). 
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ranted. Therefore, the discussion will proceed upon the following 
assumptions: 


1. The Full Faith and Credit Clause extends not only to the 
statutes (“public acts”) of sister states, but also to their decisional, 
or common, law. That this is not made clear to the modern reader 
by the text of the clause is indicated by the fact that the contrary 
was assumed as recently as 1919—and even 1942—by Walter 
Wheeler Cook.” Professor Crosskey, however, has argued persua- 
sively that judicial precedents were included in the term “records”;”° 


> 


the late Mr. Justice Jackson argued that they are included in the 


term “judicial proceedings”;** the Court has expressly, though by 
dictum, referred to the “faith and credit ...to which local common 
and statutory law is entitled under [the] Constitution and laws of 
the United States”;”* and various arguments that are on the whole 
convincing have been advanced in support of the proposition that 
common law is somehow included.”® 

2. A state may deprive a party of due process of law by applying 
the law of a state having no interest in the matter, even though the 
law so applied is common law as distinguished from statutory law. 
Earlier doubts on this score seem to have rested on misconception, 
and have been allayed.*° 

3. A state may deprive a party of due process of law by applying 
the law of a state having no interest in the matter, whether the law 
applied is that of the forum or of another state. Usually the question 
is raised by the court’s application of the law of the forum. There is 
every reason, however, why the principle should apply equally to 
the unwarranted application of foreign law, and the Court has inti- 


25. See Cook, LocicAL AND LEGAL BASES OF THE CONFLICT OF LAws 105 (1942), 
originally published under the title, The Powers of Congress under the Full Faith and 
Credit Clause, 28 YALE L.J. 421 (1919). See also Dodd, supra note 11, at 545, 562. 

26. 1 CrossKEY, PoLirics AND THE CONSTITUTION IN THE HiIsTORY OF THE UNITED 
STATES 545-47 (1953). To the same effect see Ross, supra note 11, at 170 n. 48; Ross, 
“Full Faith and Credit” in a Federal System, 20 Minn. L. Rev. 140, 189 (1936). 

27. Jackson, supra note 11, AALS Reapincs at 237-38. 

28. Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 436 (1943). 

29. See Cheatham, supra note 11, AALS Reapincs at 255, stressing the fact that 
anomalies would result from a distinction based on the form in which the law of the 
state is expressed, especially in view of the existence in some states of comprehensive 
codes. See also Abel, Administrative Determinations and Full Faith and Credit, 22 
Iowa L. Rey. 461, 477 (1937); Dean, The Conflict of Conflict of Laws, 3 Stan. L. 
Rey. 388, 396 (1951); Ross, Has the Conflict of Laws become a Branch of Con- 
stitutional Law?, 15 Munn. L. Rev. 161, 170-71 (1931); Ross, “Full Faith and 
Credit” in a Federal System, 20 Minn. L. Rev. 140, 180-81, 189 (1936). 

30. See Dodd, supra note 11, at 538-39, 549; Ross, supra note 11, at 167 et 
seq.; Overton, supra note 11, 159 et seq.; Dean, supra note 29, at 397. 
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mated that it does.*! Irrational altruism can be quite as mischievous 
and arbitrary as irrational provincialism.* 


Of the two constitutional provisions with which we are primarily 
concemed, only the Full Faith and Credit Clause is directly 
addressed to problems of the conflict of laws. Even to the extent 
that they are based on that clause, the conclusions suggested in this 
chapter cannot be derived from the mere language of the Constitu- 
tion, nor from the relevant constitutional history. The scanty 
materials that are available have been examined time after time 
without yielding any very satisfactory insight into the essential 
meaning of full faith and credit to the laws of the states.** The 
problem is to determine what meaning can reasonably be attributed 
to the clause in the context of the federal system as it has developed 
and exists today. For this purpose it is necessary, after extracting 
such meaning as we can from the language and history of the clause, 
to analyze the problems that have been presented in litigation, 
taking into account the character of the problems to which the 
clause is addressed and the limitations of the institutions that are 
available for dealing with them. Discussion will therefore be limited 
to the salient features of the constitutional history that are relevant 
to the problem of full faith and credit to the laws of the states, and 
to some fairly obvious inferences to be drawn from them. 

The clause differs from its prototype in the Articles of Con- 
federation in two principal respects: (a) in its reference to “public 
acts” (the clause in the Articles being limited to the “records, acts 
and judicial proceedings of the courts and magistrates”), and (b) 
in the grant to Congress of implementing powers.** Both innovations 


31. Young v. Masci, 289 U.S. 253 (1933). See also RESTATEMENT (SECOND), 
ConF.icr or Laws § 20 (tent. draft No. 3, 1956); but cf. EHRENZWEIG, CONFLICT OF 
Laws 12 (1959). 

32. See also Overton, supra note 11, at 146 et seq. For an example of a case in 
which the application of foreign law would be, in my judgment, a denial of due 
process, see ch. 3, supra. 

33- See Abel, supra note 29; Cook, op. cit. supra note 18 at ch. IV; Corwin, The 
“Full Faith and Credit” Clause, 81 U. Pa. L. Rev. 371 (1933); Costigan, The History 
of the Adoption of Section 1 of Article IV of the United States Constitution and a 
Consideration of the Effect on Judgments of that Section and of Federal Legislation, 
4 CotuM. L. Rev. 470 (1904); 1 CrosskeEy, op. cit. supra note 26, at 542-57; 
Jackson, supra note 11; Radin, The Authenticated Full Faith and Credit Clause: Its 
History, 39 Inu. L. Rev. 1 (1944); Ross, supra note 26; Full Faith and Credit to 
Public Acts, 30 N.Y.U.L. Rev. 984 (1955). 

34. In the Articles of Confederation the clause is the third paragraph of Article 
IV. The proceedings in the constitutional convention are found in 2 FARRAND, 
RECORDS OF THE FEDERAL CONVENTION 188, 445, 447-48, 483-84, 485, 486, 488-89, 
577-78, 601, 661 (rev. ed., 1937); MADISON, JOURNAL OF THE FEDERAL CONVENTION 
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were deliberately made, and were accounted as having considerable 
importance. The reference to state legislation appeared in the draft 
of the Committee of Detail and was contained in one form or 
another in every alternative proposal with the exception of William- 
son’s proposed substitution of the language of the Articles.** The 
grant of legislative power, first contained in a proposal by Gouver- 
neur Morris, evoked more discussion than any other feature of the 
clause. The committee to whom the proposal was referred limited 
the power to “prescribe...the effect” to judgments, whereupon 
Morris promptly moved an amendment that would restore its com- 
prehensive character. George Mason, who evidently did not follow 
the proceedings closely, was in favor of limiting the power to judg- 
ments and judicial proceedings. James Wilson remarked that “if the 
legislature were not allowed to declare the effect [of public acts as 
well as of judgments and judicial proceedings? ], the provision would 
amount to nothing more than what now takes place among all 
independent nations.” Johnson observed that Morris’s amendment 
would “authorize the general legislature to declare the effect of 
legislative acts of one state in another state.” Randolph considered 
this circumstance as “strengthening the general objection against 
the plan that its definition of the powers of the government was so 
loose as to give it opportunities of usurping all the state powers.” 
He wished to go no farther than to authorize Congress to provide for 
the effect of judgments; and Virginia, along with Maryland and 
Georgia, voted against the Morris amendment. 

As to the meaning of “full faith and credit” the record is silent. 
A possible clue is to be found in the language of a proposal, made by 
Randolph, that died in committee: 


Whenever the act of any state, whether legislative, executive, or 
judiciary, shall be attested and exemplified under the seal thereof, such 
attestation and exemplification shall be deemed in other states as full 
proof of the existence of that act; and its operation shall be binding in 
every other state, in all cases to which it may relate, and which are 





72, 460, 624-25, 649-50, 711, 760 (1898). These materials are conveniently assembled 
in Prescott, DRAFTING THE FEDERAL CONSTITUTION 723-26 (1941). 

35. The suggestion that this reference was intended to have the very narrow 
effect of embracing only legislative decrees of insolvency and divorce, Conflict of 
Laws—Full Faith and Credit as Applied to Statutes, 51 Micu. L. Rey. 267, 269 
(1952), not only trivializes the constitutional provision but is in the teeth of clear 
evidence indicating that the final reference to “public Acts” was intended to exclude 
just such legislation from coverage. See 1 CrosskEy, op. cit. supra note 26, at 542-43. 
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within the cognizance and jurisdiction of the state wherein the said act 
was done.** 


This proposal, it will be observed, omitted any grant of legislative 
power at all, even to prescribe the effect of judgments. Apparently 
Randolph felt it sufficient to refer to principles of “cognizance and 
jurisdiction” which he assumed had an independent existence. 

So far as appears from the rather extensive literature on this 
subject, “full faith and credit” was not a term of art*’ with a settled 
meaning. It is difficult to read into the clause, in its original context, 
anything more than an injunction to render unto Caesar the things 
which be Caesar’s—without guidance as to how ownership is to be 
determined in the absence of legislation by Congress. As Professor 
Crosskey puts it, the clause required each state to give “appropriate” 
effect to the laws of other states.** This much, and no more, seems 


36. Italics added. 

37. Shortly before this chapter was written, Professor Kurt Nadelmann had 
published a valuable historical study, Full Faith and Credit to Judgments and Public 
Acts, 56 Micu. L. Rev. 33 (1957), establishing that the phrase, or its equivalent, 
was indeed a “term of art,” relating to the effect of ecclesiastical judgments in the 
common-law courts. Id. at 44. His conclusion on the question under discussion is 
the same as that independently reached in this chapter: 

The language of the Full Faith and Credit Clause is... broad enough, 
however, to support the view that nonapplication by the forum of a statute 
of a sister state, applicable under the law of that state, which does not 
conflict with the law of the forum, is a violation of the full faith command 
for public acts....The command applies, without implementing law, 
if the interest of the forum is not adversely affected. ... For cases of a real 
conflict the command does not apply. 

Id. at 79-80. See Currie, Book Review, 73 Harv. L. Rey. 801, 805 (1960). 
The antiquity of the formula is further attested by the following lines: 
And as for me, though that I konne but lyte, 
On bokes for to rede I me delyte, 
And to hem yive I feyth and ful credence, 
And in myn herte have hem in reverence... . 
Chaucer, The Legend of Good Women (Prologue). 

38. 1 Crosskey, op. cit. supra note 26, at 548-49. He goes further, and defines 
the effect to be given as that which would answer “in every respect to what was 
required under the law applicable to such cases.” Id. at 549. Still more specifically, 
he suggests that the clause, completely modernized, would read as follows: “Such 
effect shall be given, in each state, to the legislation, judicial precedents, and court 
judgments and decrees, of every other state, as will answer, in every respect, to what 
is required by the rules and principles of the conflict of laws.” Id. at 550. The system 
of conflict of laws to which he refers is emphatically not that which was built by 
Story, and later Beale, on the foundation of Huber, but that which was regarded in 
the eighteenth century as a branch of the law of nations. Id. at 34-37, 552. This 
conception, however, does not serve to advance materially the present inquiry. The 
conflict of laws was in a rudimentary stage of development in the eighteenth century. 
In any event, an appeal to the conflict of laws as an aid to interpretation of the Full 
Faith and Credit Clause begs the question, since we do not know now, any more 
than did our forebears in the eighteenth century, how to formulate rational guides 
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clear: (1) that the clause was designed to deal comprehensively 
with interstate questions of conflict of laws; (2) that each state was 
enjoined to give due deference to the laws of other states; and (3) 
that existing principles were not sufficient to define due deference 
comprehensively, but must be supplemented, at least, by Con- 
gressional action. 

Congress did not exercise the power, wrested by Morris and 
others from the Committee, to prescribe the effect in one state of the 
public acts of another; the Act of 1790,*° after prescribing modes of 
authentication for acts, records, and judicial proceedings, dealt with 
the effect of records and judicial proceedings only. The reason for 
the omission can only be surmised, but the most natural explanation 
would seem to be that the Congress simply had no idea what to say 
on the general question of the effect that should be given in one 
state to the public acts of another. In 1948 the revisers of the Judi- 
cial Code presumed to supply the omission by a notably footless 
piece of draftsmanship.*® They simply added the word “acts” to the 
sentence prescribing the effect of records and judicial proceedings, 
explaining that “[t]his follows the language of Article IV, section 1 
of the Constitution.” They seem to have been quite oblivious of the 
fact that there may have been a good reason for the failure of the 
First Congress to prescribe the effect of public acts. They seem to 
have had no conception of the difficulties involved in prescribing the 
effect that ought to be given to the laws of one state in the courts of 
another. The effect of the revision was to apply to statutes the same 
formula which the First Congress had prescribed for records and 
judicial proceedings: “Such acts... shall have the same full faith 
and credit...as they have by law or usage in the courts of the 
state from which they are taken.”*? This formula has proved reason- 
ably workable as to judgments, although even in that connection it 
has not been free from difficulty.*? As applied to public acts it is 
simply unintelligible. Despite the enactment of the revision, the 


for the judicial resolution of conflicts of interest among coordinate states. But cf. 
Dodd, supra note 11. 

39. 1 Stat. 122. 

40. 62 Stat. 947 (1948), 28 U.S.C. § 1738 (1950). 

41. Naturally, since the purpose was to define “full faith and credit,” the Act of 
1790 did not contain the word “full.” 

42. See Williams v. North Carolina, 317 U.S. 287 (1942); Harper, The Supreme 
Court and the Conflict of Laws, 47 Cotum. L. Rev. 883, 884 et seq. (1947); Stranger 
Attack on Sister-State Decrees of Divorce, 24 U. Cut. L. Rev. 376, 387-88 (1957); 
Bigelow v. Old Dominion Copper Mining and Smelting Co., 225 U.S. 111 (1912). 
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power of Congress to prescribe the effect of public acts remains, for 
all practical purposes, unexercised. 


mI. WORKMEN'S COMPENSATION 


In 1935, in Alaska Packers Association v. Industrial Accident 
Commission, Mr. Justice Stone, writing for a unanimous Court, 
explicitly employed an analysis in terms of state interests to decide 
a question of the applicability of state workmen’s compensation 
statutes under the Due Process and Full Faith and Credit clauses. 
With this event, the methods of sociological jurisprudence were at 
last made accessible to the discipline of conflict of laws.** 

The Supreme Court in Alaska Packers did not hold merely that 
the state in which the contract of employment is entered into may 
apply its own law notwithstanding the purportedly exclusive pro- 
visions of the law of the state of injury.*® Instead, the Court (a) 
ascertained the governmental policy expressed in the California 
legislation; (b) determined that, in the circumstances of the case 
before it, California had a legitimate interest in the application of 
that policy; and (c) concluded that, since California had a legiti- 
mate interest in the application of its policy, the Due Process Clause 
did not forbid the application of California law, and the Full Faith 
and Credit Clause did not require the application of Alaska law. 


43. 294 U.S. 532 (1935). 

44. See Beale, Social Justice and Business Costs—A Study in the Legal History of 
Today, 49 Harv. L. Rev. 593, 608 (1936); cf. Yntema, The Hornbook Method and 
the Conflict of Laws, 37 YALE L.J. 468, 474 (1928). 

45. It is well to note at the outset that this, like most workmen’s compensation 
cases, does not present a question of choice of law in quite the usual sense, and that 
for this reason such cases afford an exceptionally favorable subject for application of 
the analysis in terms of governmental interests. In the field of workmen’s compensa- 
tion, tribunals do not freely apply foreign law. See Enforcement in One Jurisdiction 
of Right to Compensation under Workmen's Compensation Act of Another Jurisdic- 
tion, 6 Vanp. L. Rey. 744 (1953). The California Supreme Court had held that its 
Commission could not apply and administer the Alaska Act, Alaska Packers Associa- 
tion v. Industrial Accident Commission, 1 Cal.2d 250, 255, 34 P.2d 716, 718-19 
(1934), although its reasons are open to some doubt. Atchison, T & S.F. Ry. Co. v. 
Sowers, 213 U.S. 55 (1909); Tennessee C., I. & Ry. Co. v. George, 233 U.S. 354 
(1914); Hughes v. Fetter, 341 U.S. 609 (1951); cf. Alaska Packers Association v. 
Industrial Accident Commission, 294 U.S. 532, 545 (1935). In consequence, the 
issue before the California court was not whether it would apply California law or 
Alaska law, but whether it would apply California law or give the plaintiff no relief. 
The rather obvious interest of California in supplying some remedy may have 
influenced the Court. See Alaska Packers Association v. Industrial Accident Commis- 
sion, 294 U.S. 532, 542, 544, 545-56 (1935); Pacific Employers Ins. Co. v. Industrial 
Accident Commission, 306 U.S. 493, 502 (1939); cf. Lauritzen v. Larsen, 345 U.S. 
571 (1953). Whether the same analysis holds good when there is opportunity for 
an ordinary choice of law must be determined from cases other than those involving 
workmen’s compensation. 
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The California policy had been explicitly formulated by the state 
supreme court: 


[T]he policy of the act...is to charge to the industry those losses which 
it should rightfully bear, and to provide for the employee injured in the 
advancement of the interests of that industry, a certain and prompt 
recovery commensurate with his loss and, in so doing, lessen the burden 
of society to care for those whom industry has deprived, either 
temporarily or permanently, of the ability to care for themselves.*® 


California had a legitimate interest in applying this policy to the 
case at bar essentially because the injured employee was otherwise 
likely to become a public charge. The basis for the interest was sub- 
stantially the same as that of the state in which the injury occurred; 
indeed, Mr. Justice Stone said that California had “as great an 
interest in affording adequate protection to this class of its popula- 
tion as to employees injured within the state.” Although the 
employee was a nonresident alien,** he was hired in San Francisco 
for short-term seasonal work in Alaska, at the conclusion of which 
he was to be returned to California, where his wages were to be 
paid. Under these “special circumstances,”** presenting the danger 
that he might become a public charge, California had an “interest 
in protecting the employee by securing for him an adequate and 
readily available remedy.” 

In discussing the Due Process Clause, Mr. Justice Stone thought 
it necessary only to establish that California had a legitimate interest 


46. Alaska Packers Association vy. Industrial Accident Commission, 1 Cal.2d 250, 
258, 34 P.2d 716, 720 (1944). 

47. In this connection the history of California’s assertion of jurisdiction is interest- 
ing. By its terms the workmen’s compensation act covered out-of-state injuries only 
if the employee was a resident of the state at the time of the injury and the contract 
of hiring was made in the state. See Alaska Packers Association v. Industrial Accident 
Commission, 294 U.S. 532, 538 (1935). In a decision that is open to considerable 
doubt, the California Supreme Court held that the act was in conflict with the 
Privileges and Immunities Clause, as granting to citizens of California a privilege 
withheld from citizens of other states, and that the effect of the Constitution was to 
invalidate the discrimination by extending the same privilege to citizens of other 
states. Quong Ham Wah Co. v. Industrial Accident Commission, 184 Cal. 26, 192 
Pac. 1021 (1920), writ of error dismissed 255 U.S. 445 (1921). No determination, 
legislative or judicial, that the benefits of the act should extend to nonresident aliens 
appears to have been made until, in the Alaska Packers case, the court remarked 
that the condition of residence had been “nullified by the decision in Quong Ham 
Wah Co. v. Industrial Acc. Com.,...which held that the federal Constitution 
extended the benefits of the act to nonresidents also.” 1 Cal.2d 250, 255, 34 P.2d 716, 
719 (1934). See ch. 10, infra. 

48. Alaska Packers Association v. Industrial Accident Commission, 294 U.S. 532, 
543 (1935). 

4g. Ibid. 
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in the application of its own policy; he assumed that Alaska, too, had 
a similar interest, which would support the application of its law 
and policy against an attack premised on that clause.*° When the 
discussion turned to the Full Faith and Credit Clause, however, the 
Alaska interest became material, and Mr. Justice Stone explicitly 
called for a comparative analysis: the conflict of interests is to be 
resolved “by appraising the governmental interests of each jurisdic- 
tion, and turning the scale of decision according to their weight.” 
Obviously, the clause could not mean that in such a situation each 
state having an interest should yield to the other: 


Prima facie every state is entitled to enforce in its own courts its own 
statutes, lawfully enacted. One who challenges that right, because of the 
force given to a conflicting statute of another state by the full faith and 
credit clause, assumes the burden of showing, upon some rational basis, 
that of the conflicting interests involved those of the foreign state are 
superior to those of the forum.” 


The result of the comparative evaluation favored California: “Its 
interest is sufficient to justify its legislation and is greater than that 
of Alaska, of which the employee was never a resident and to which 
he may never return.” 

This conclusion raised two important questions: (a) If the 
employee had sought compensation in Alaska, would the courts of 
the territory have been compelled by the Full Faith and Credit 
Clause to yield to the “greater” interest of California? (b) In the 
process of “weighing” the competing interests of the states, will the 
Court take into account such details of the particular case as that 
the injured employee left the state of injury, never to return, or will 
the generalized interest of that state, predicated on probability, be 
sufficient? 

These questions are interrelated to such an extent that the first 
cannot be answered until the answer to the second is known; for 
the very reason the Court judged the interest of California to be 
greater than that of the state of injury was that the employee’s 
temporary connection with that state had, in the particular case, 
been severed. The question of the interest of the state of injury was 
presented to the Court four years later in Pacific Employers Ins. Co. 





50. Id. at 540. 

51. Id. at 547. 

52. Id. at 547-48. 

53. Id. at 549-50. (Italics added.) 
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v. Industrial Accident Commission.** In this case the connection of 
the employee with the state of injury was not so casual as in Alaska 
Packers; he had incurred in California obligations for medical and 
hospital care that had not been discharged at the time of the 
hearing.®® Nevertheless, Mr. Justice Stone, again speaking for the 
Court, came close to answering the first question. The interest of the 
state of injury was sufficient to sustain the application of its law 
against an attack based on the Due Process Clause;** the interest of 
the state of employment was conceded.*” Thus squarely confronted 
with a conflict of legitimate interests, the Court receded perceptibly 
from the idea that the conflict is to be resolved by determining their 
relative weights, and deciding in favor of the weightier interest: 


This Court must determine for itself how far the full faith and credit 
clause compels the qualification or denial of rights asserted under the 
laws of one state, that of the forum, by the statute of another state.... 
But there would seem to be little room for the exercise of that function 
when the statute of the forum is the expression of domestic policy, in 
terms declared to be exclusive in its application to persons and events 
within the state.°® 


Conceivably, this might be understood as meaning that, circum- 
stances in the particular case having made the employee’s connec- 
tion with the state of injury more than casual, the interests of the 
two states became so nearly equal that it was not possible to choose 
between them. Even with this limited meaning, the retreat has 
ominous portents for those who would cast the Court in the role of 
arbiter of conflicting state interests. In its context, however, the 
language seems to have a broader significance. It seems to suggest 
that, when it is acknowledged that each state has a legitimate, or 
substantial, interest—an interest sufficient to justify the application 
of its law so far as the Due Process Clause is concerned—then a 
conflict is presented that cannot be resolved by the Court: each 
state is free to apply its own law, consistently with the Full Faith 
and Credit Clause. Furthermore, the Court seems to attach no 


54.306 U.S. 493 (1939). 

55. Under the California act, the suppliers of such services were entitled to 
participate in the compensation proceeding to claim liens on the proceeds of the 
award. See Independence Indemnity Co. v. Industrial Accident Commission, 2 Cal.2d 
397, 41 P.2d 320 (1935). 

56. Pacific Employers Ins. Co. v. Industrial Accident Commission, 306 U.S. 493, 
500 (1939). 

57. Ibid. 

58. Id. at 502-3. (Italics added.) 
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particular importance to the circumstances that might be regarded 
as giving the state of injury a stronger interest in this case than in 
Alaska Packers; apparently Alaska, too, might have applied its law 
without denying full faith and credit to the laws of California. 
Hence the opinion foreshadows the answer to the second question: 
the basis for the state’s interest is to be somewhat conventionalized, 
and is not to be determined according to the actual course of events 
following the injury in the particular case. 

This, indeed, is the answer the Court ultimately gave to the 
second question. In Carroll v. Lanza,” the interest of the state of 
injury was upheld although the employee was immediately removed 
to a hospital in the state of his residence and employment, and re- 
mained there. Speaking for the majority, Mr. Justice Douglas said: 


[The interests of the state of injury] are large and considerable and are 
to be weighed not only in the light of the facts of this case but by the 
kind of situation presented. For we write not only for this case and this 
day alone, but for this type of case. The State where the tort occurs 
certainly has a concern in the problems following in the wake of the 
injury. The problems of medical care and of possible dependents are 
among these....A State that legislates concerning them is exercising 
traditional powers of sovereignty .... Arkansas therefore has a legitimate 
interest in opening her courts to suits of this nature, even though in this 
case Carroll’s injury may have cast no burden on her or her institutions.®° 


The deliberateness of this position is underscored by the fact that 
three justices, in dissent, took sharp issue with it, contending for a 
“balancing” of the respective state interests in the light of the cir- 
cumstances of the individual case.* 

All three of these decisions had to cope with the authority of the 
earlier case of Bradford Electric Light Co. v. Clapper, which held 
that the Full Faith and Credit Clause required the state of injury 
to defer to the purportedly exclusive workmen’s compensation act 
of the state of employment. There the employer was a Vermont 
corporation, with its principal place of business in that state; the 
employee was a resident of Vermont; and the contract of employ- 
ment was entered into in Vermont. One evening the employee was 
sent just across the river that divides Vermont from New Hamp- 
shire, to replace burned-out fuses in a substation located there,®* and 

59. 349 U.S. 408 (1955). 

60. Id. at 413. 

61. Id. at 420-21, n. 3. 


62. 286 U.S. 145 (1932). 
63. See the same case in the court of appeals, 51 F.2d gg2, 993 (1st Cir. 1931). 
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was electrocuted. He left no dependents, and under the workmen’s 
compensation law of Vermont his administrator was entitled only 
to a small sum to provide for burial expenses.** The workmen’s com- 
pensation act of New Hampshire permitted the employee or his 
representative to elect, after the injury, to sue for damages at com- 
mon law rather than for compensation; and so an administrator, a 
resident of New Hampshire, brought in the New Hampshire courts 
an action for wrongful death which was removed to the United 
States district court because of diversity of citizenship. 

In holding that full faith and credit to the law of Vermont pre- 
cluded recovery under the New Hampshire law, Mr. Justice 
Brandeis first remarked that: 

If the conflict presented were between the laws of a foreign country and 
those of New Hampshire, its courts would be free, so far as the 
restrictions of federal law are concerned, to attach legal consequences to 
acts done within the State, without reference to the undertaking of the 


parties, entered into at their common residence abroad, that such con- 
sequences should not be enforced between them. 


If this is true, it must follow that New Hampshire had a legitimate 
interest in the application of its law, sufficient to withstand attack 
under the Due Process Clause; for the Court had held in Home Ins. 
Co. v. Dick® that when a state having no interest in the matter 
applies its law to defeat rights asserted under the law of a foreign 
country there is a denial of due process. Hence the decision is 
directly in conflict, to this extent, with the subsequent holding in the 
Pacific Employers case, that a state having a legitimate interest, in 
the due process sense, is not required by the Full Faith and Credit 
Clause to defer to the law of a sister state.*7 To show that full faith 
and credit was required despite the conceded contrary interest of 
the forum state, Mr. Justice Brandeis, rejecting the plaintiff's con- 
tention that deference to the law of Vermont would give that law 
“extraterritorial effect,’®* stated that workmen’s compensation acts 
are almost universally treated as creating “a statutory relation” 
between the parties. “The relation between Leon Clapper and the 
Company was created by the law of Vermont; and as long as that 


64. Id. at 994. 

65. Bradford Electric Light Co. v. Clapper, 286 U.S. 145, 154 (1932). 

66. 281 U.S. 397 (1930) (cited by Mr. Justice Brandeis, in another connection, 
on the same page of the opinion from which the quotation above is taken). Mr. 
Justice Brandeis himself was the author of the opinion in the Dick case. 

67. 306 U.S. 493, 500 (1939). 

68. Bradford Electric Light Co. v. Clapper, 286 U.S. 145, 156-57 (1932). 
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relation persisted its incidents were properly subject to regulation 
there.”®® The Vermont statute would have prevented a common-law 
action in Vermont; and 


[t]he rights created by the Vermont Act are entitled to like protection 
when set up in New Hampshire by way of defense to the action brought 
there. If this were not so, and the employee or his representative were 
free to disregard the law of Vermont and his contract, the effectiveness 
of the Vermont Act would be gravely impaired. For the purpose of that 
Act, as of the workmen’s compensation laws of most other States, is to 
provide, in respect to persons residing and businesses located in the 
State, not only for employees a remedy which is both expeditious and 
independent of proof of fault, but also for employers a liability which is 
limited and determinate.”° 


Thus, on grounds partly conceptual and partly pragmatic, Mr. 
Justice Brandeis held that the interest of Vermont was superior to 
that of New Hampshire, and that under the Full Faith and Credit 
Clause the latter must give way.” Mr. Justice Stone concurred 
specially, on the ground that decision of the constitutional question 
was unnecessary, since it might be assumed that New Hampshire 
courts would voluntarily apply Vermont law.” 

The Clapper case was not a formidable obstacle to the decision 
in Alaska Packers since, loosely speaking, each upheld the applicabil- 
ity of the law of the state of employment as against the competing 
law of the state of injury. But Clapper had required the forum and 
state of injury to put aside its law in favor of the law of the state 
of employment, thus giving to the Full Faith and Credit Clause an 
interpretation that Mr. Justice Stone found unacceptable. Despite 
his reference in Alaska Packers to “weighing” the conflicting 
interests, he was on record as believing that the fact that the forum 
had a legitimate interest in the application of its own policy was 
sufficient to preclude displacement of the forum’s law by the Full 
Faith and Credit Clause, and Clapper represented a contrary view. 
Hence he dealt at some length with that case, distinguishing it, 


69. Id. at 158. 

70. Id. at 159. 

71. The fourth part of the opinion, in which Mr. Justice Brandeis dealt with the 
contention that deference to New Hampshire law would be contrary to the public 
policy of New Hampshire, will be considered infra. 

72. Id. at 163. 

73- I can find nothing in the history of the full faith and credit clause, or the 
decisions under it, which lends support to the view that it compels any state to sub- 
ordinate its domestic policy, with respect to persons and their acts within its borders, 
to the laws of any other.” Id. at 164 (concurring opinion). 
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essentially, on the ground that there it did not appear that giving 
effect to the Vermont statute would be contrary to any declared 
policy of New Hampshire.” 

In the Pacific Employers case the Clapper decision apparently 
presented a real obstacle, since the question was whether the state 
of injury must defer to the purportedly exclusive compensation law 
of the state of employment. As in Alaska Packers, Stone distin- 
guished Clapper on the ground that it did not appear that recogni- 
tion of Vermont law would be obnoxious to New Hampshire policy— 
thus discarding all of the Clapper opinion except that portion of the 
fourth part in which Mr. Justice Brandeis had dealt with the “local 
public policy” argument: 

The Clapper case cannot be said to have decided more than that a state 
statute applicable to employer and employee within the state, which 
by its terms provides compensation for the employee if he is injured in 
the course of his employment while temporarily in another state, will be 
given full faith and credit in the latter when not obnoxious to its policy.” 


Carroll v. Lanza posed the supreme test for the authority of 
Clapper. In a sympathetic attempt to reconcile the apparent con- 
flict between Clapper and Pacific Employers, one might reason that 
the common law of a state, in providing a cause of action for injuries 
negligently inflicted, does not express a social and economic policy 
of quite the same order as does a modern reform statute such as a 
workmen’s compensation act—or, at least, that the policy expressed 
in the common law is not so evident, and that a federal court may 
excusably fail to notice it unless it is somehow made explicit by the 
state courts. No such way of escape was open in Carroll, since there 
the forum and state of injury was explicitly opposing its common- 
law remedies to the workmen’s compensation law of the state of 
employment. Indeed, the defendant in Carroll sought to escape the 
fatal authority of Pacific Employers by just such a contention: 
although the forum and state of injury can apply its workmen’s com- 
pensation statute notwithstanding the statute of the state of employ- 
ment, here, as in Clapper, it is only the common law of the state of 
injury that is applied. But the Court said: “That is not in our 
judgment a material difference. Whatever deprives the remedy of 
the home State of its exclusive character qualifies or contravenes the 


74. Alaska Packers Association v. Industrial Accident Commission, 294 U.S. 532, 
548-49 (1935). 

75. Pacific Employers Ins. Co. v. Industrial Accident Commission, 306 U.S. 493, 
504 (1939). 
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policy of that State and denies it full faith and credit, if full faith 
and credit is due.”"* It proceeded to emphasize the legitimacy of the 
interest of the state of injury in applying its governmental policy, 
despite the fact that that policy found expression only in the com- 
mon law. Having arrived at this point, the Court could no longer 
distinguish Clapper on the ground that no policy of the state of 
injury had been apparent. It simply said that in Pacific Employers 
the Court “departed ... from” the Clapper decision, and “proceeded 
on the premise, repeated over and over again in the cases, that the 
Full Faith and Credit Clause does not require a State to substitute 
for its own statute, applicable to persons and events within it, the 
statute of another State reflecting a conflicting and opposed 
policy.”** 

That a precedent so thoroughly stripped of vitality need not be 
counted as detracting from the thesis under discussion hardly needs 
further demonstration. I should like to go farther, however, and 
suggest that, carefully considered on its facts, the Clapper case is 
actually consistent with that thesis and with the three subsequent 
cases. The action in Clapper was for wrongful death; the three sub- 
sequent cases involved personal injuries not resulting in death. The 
governmental policy embodied in a wrongful-death statute is not the 
same as that involved in the law of personal injuries, and the 
interest of a state in applying its policy is not necessarily determined 
in the same way in both cases.’* In a loose and abstract way, to be 


76. 349 U.S. 408, 412 (1955). 

77. Id. at 413. The Court made no attempt to distinguish Clapper on the ground 
that there the action was against the employer, while in the case before it the action 
was against a third person. 

78. Id. at 412. Two intermediate cases in the series on workmen’s compensation 
require only brief mention. In Ohio v. Chattanooga Boiler & Tank Co., 289 U.S. 439 
(1933), Tennessee was the state of employment and the domicile of the parties, and 
the employee was killed while on temporary assignment in Ohio. The employer 
appeared specially in the compensation proceeding in Ohio to contest jurisdiction, 
but made no defense. The award having been paid out of the state fund, Ohio 
invoked the original jurisdiction of the Court to secure reimbursement. After hinting 
that failure to invoke the Full Faith and Credit Clause in the compensation pro- 
ceeding might be regarded as precluding reliance on it in the pending action, the 
Court held that the rule of the Clapper case was inapplicable because the Tennessee 
Act did not purport to foreclose recovery by the employee in the state of injury. No 
defense was made on due process grounds. 

In Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 469 (1947), the Court held that 
the District of Columbia (the place of employment and the residence of the parties) 
did not violate either the Due Process Clause or the Full Faith and Credit Clause by 
applying its statute to an injury sustained in Virginia. The opinion of Mr. Justice 
Murphy contains a brief but significant analysis of the District’s policy and its 
interest in the application of that policy to the case at bar. Id. at 476. 

79. See ch. 3, supra, where the distinction is elliptically treated. 
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sure, one may say that the state of injury has an “interest” in 
securing compensation whether the injured person dies or not: there 
is the same need to see to it that the expenses of medical and 
hospital care, or even of burial, do not fall upon the state or its 
residents. But before a state can be said to have a legitimate interest 
in the application of its policy, it must first have a policy; and New 
Hampshire had no such policy as would support a finding that it 
had an interest in the application of its law in the Clapper case. The 
New Hampshire wrongful-death statute, modeled on Lord Camp- 
bell’s Act, provided that the damages recovered should “belong and 
be distributed to” certain surviving dependents, or to the heirs;%° 
they were not assets of the estate, available for the satisfaction of 
claims of creditors of the deceased.*' New Hampshire therefore had 
no policy for the protection of local Samaritans where injury in the 
state resulted in death;* the policy of its wrongful-death act was 
apparently only one of securing compensation to dependents, or 
heirs, for the deprivation of support or expectations. The fact of 
injury or death in the state was therefore irrelevant to New Hamp- 
shire’s policy. The decedent left no dependents,** and it does not 
appear that any of his heirs were (if the fact should be relevant) 
residents of New Hampshire. It follows that New Hampshire had 
no interest in the application of its wrongful-death statute,** and 
that the Court properly held that the Full Faith and Credit Clause 
required deference to the law of the state having an interest. This 
suggestion is offered frankly as a latter-day rationalization of the 
result, without pretense that it was a ground for the decision; never- 
theless, there are passages in the opinion that may be taken as 
indicating that Mr. Justice Brandeis was not unaware of this aspect 
of the case.*® 


80.5 N.H. Rev. Star. ANN. (1958) ch. 556, $9 et seq. 

81. Davis v. Herbert, 78 N.H. 179, 97 Atl. 879 (1916), is painfully apropos. 

82. Cf. the provisions of the California workmen’s compensation act, note 55 
supra. 

nee Bradford Electric Light Co. v. Clapper, 51 F.2d 992, 994 (1st Cir. 1931). 

84. Unless it could be maintained, as is conceivable, that a purpose of the New 
Hampshire statute was to discourage negligent conduct within the state. Cf. Gordon 
v. Parker, 83 F. Supp. 40 (D. Mass., 1949). But no such purpose was made explicit 
by New Hampshire, and such statutes are usually regarded as having a compensatory 
purpose even when they have markedly “penal” aspects. See Loucks v. Standard Oil 
Co., 224 N.Y. 99, 120 N.E. 198 (1918). 

85. “Leon Clapper was not a resident there....So far as appears, he had no 
dependent there. It is difficult to see how the State’s interest would be subserved, 
under such circumstances, by burdening its courts with this litigation.” Bradford 
Electric Light Co. v. Clapper, 286 U.S. 145, 162 (1932). “We have no occasion to 
consider whether if the injured employee had been a resident of New Hampshire .. . 
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Two similar terms—“policy” and “local public policy’—figure 

somewhat confusingly in the discussion of the problem presented 
by these four cases, and, indeed, of the problem of choice of law 
generally. The need for clarifying these concepts and their function 
becomes apparent when we consider the fourth part of the majority 
opinion in Clapper. The structure of the opinion is significant. In 
the preceding portions, Mr. Justice Brandeis had held that the law 
of Vermont was the proper law to determine the rights and obliga- 
tions arising out of the employment relation; under that law the 
employer had acquired rights which, under the Full Faith and 
Credit Clause, were (prima facie, at least) entitled to respect in 
other states. Having thus settled the question of which law was 
appropriately applicable, Mr. Justice Brandeis turned to considera- 
tion of what he obviously regarded as a different matter: conceding 
that the properly applicable law was that of Vermont, might not 
New Hampshire nevertheless decline to recognize rights created 
under that law on grounds of local public policy? And here he gave 
forceful and quotable expression to an idea that has had a profound 
and unfortunate influence on conflict-of-laws theory. He conceded 
that under the precedents a state may decline to enforce rights 
created under the laws of a sister state for reasons of local public 
policy. 
But the Company is in a position different from that of a plaintiff who 
seeks to enforce a cause of action conferred by the laws of another State. 
The right which it claims should be given effect is set up by way of 
defense to an asserted liability; and to a defense different considerations 
apply. Compare Home Ins. Co. v. Dick, 281 U.S. 397, 407, 408. A State 
may, on occasion, decline to enforce a foreign cause of action. In so 
doing, it merely denies a remedy, leaving unimpaired the plaintiffs sub- 
stantive right, so that he is free to enforce it elsewhere. But to refuse to 
give effect to a substantive defense under the applicable law of another 
State, as under the circumstances here presented, subjects the defendant 
to irremediable liability. This may not be done.*® 


This is a plausible idea, effectively stated. It has been widely 
accepted.** Nevertheless, it is fallacious and misleading. 


or had left dependents there, recovery might validly have been permitted under New 
Hampshire law.” Id. at 163. 

86. Id. at 160. 

87. Hancock, Torts IN THE ConFLict oF Laws 39, 54 et seq. (1942); Cheatham, 
supra note 11, AALS Reapincs aT 255, 265; Ross, supra note 11; Freund, supra 
note 11, at 1227 (semble); cf. Langmaid, supra note 11, at 418-19; Paulsen and 
Sovern, “Public Policy” in the Conflict of Laws, 56 Cotum. L. Rev. 969, 979-80, 
1016 (1956). 
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It may be observed, in the first place, that the denial of a remedy 
is an effective impairment of the asserted right in those situations 
in which, as a practical matter, there is only one forum in which the 
action can be brought.** But the difficulty goes much deeper. At 
least in the context of a constitutional system which commands full 
faith and credit, the concept of an “applicable” law that neverthe- 
less need not be applied if it is distasteful to the forum is a contra- 
diction in terms. If it means anything, the requirement of full faith 
and credit to the laws of a sister state must mean that, once it has 
been determined (by whatever means) that, of all states con- 
ceivably associated with a case, one and only one furnishes the law 
that is the appropriate source of the rule of decision, other states 
must defer to that law for that purpose.** Moreover, the argument 
begs the question. It assumes that the “applicable” law can be 
ascertained by some process other than an analysis of the govern- 
mental policies and interests of the states involved; only on this 
assumption does state policy become a secondary consideration. But 
the very question before the Court was: How are we to determine 
the applicable, or appropriate law—the law to which full faith and 
credit is required? Mr. Justice Brandeis supposed that that law 
could be identified as Vermont’s because Vermont, as the state in 


88. Cf. Ciampitiello v. Campitello, 134 Conn. 51, 54 A.2d 669 (1947); Kentucky 
Auto Finance Corp. v. Paramount Auto Exch. Corp., 262 U.S. 544, 549-50 (1923). 
Moreover, the argument is altogether too facile in its assumption that, when a state 
refuses relief on grounds of local public policy, the plaintiff is free to pursue his 
claim in another jurisdiction, assuming that he can find a suitable one. The problem 
of what constitutes a judgment “on the merits” is a difficult one, see Angel v. 
Bullington, 330 U.S. 183 (1947), and depends, at least in the first instance, on the 
law of the state of rendition. In the case cited by Mr. Justice Brandeis as typical, 
it is difficult to tell whether the judgment was “on the merits” or not. Union Trust 
Co. v. Grosman, 245 Fed. 610 (5th Cir. 1916). If, as is probable, Mr. Justice 
Brandeis meant that the state is justified in invoking its public policy to deny relief 
only when it leaves unfettered the right of the plaintiff to pursue his remedy else- 
where, the legal obstacles to the enjoyment of that right are nevertheless formidable. 
Thus if the plaintiff files suit in a second forum, and the defendant pleads a prior 
judgment in his favor which purports to be on the merits, established doctrine pre- 
cludes the plaintiff from attacking that judgment on the ground that it constitutes 
a denial of full faith and credit; his only recourse is to seek direct review of the first 
judgment. Treinies v. Sunshine Mining Co., 308 U.S. 66 (1939). See also Nussbaum, 
Public Policy and the Political Crisis in the Conflict of Laws, 49 YALE L.J. 1027 
(1940), A.A.L.S. READINGS 220. 

8g. This is not a statement of agreement with the advocates of a “hard and fast” 
constitutional rule requiring the states to entertain causes of action predicated on the 
laws of sister states. See Reese, Full Faith and Credit to Statutes: The Defense of 
Public Policy, 19 U. Cut. L. Rev. 339, 346 (1952). Advocacy of such a rule (1) 
assumes that the applicability of the sister state’s law is controlled by mechanically 
applied territorialist principles and (2) overlooks the possibility that the forum’s 
legitimate policies relative to judicial administration may be entitled to recognition. 
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which the employment relation was established, had a rightful claim 
to regulate the relation, and because it was desirable, at least in the 
judgment of Vermont, that there be uniform recognition of the limits 
placed by that law on the liability of the employer. But the subse- 
quent cases strongly suggest, if they do not establish, that the 
appropriate law can be determined only by reference to the policies 
and interests of the states concerned. If a state has no legitimate 
interest in the matter, its invocation of local public policy, even as a 
reason for denying relief, should not be tolerated; if it has a legiti- 
mate interest, then its law should be “applicable,” though another 
state may also have a rightful claim, whether the foreign law is 
relied on as the basis for a claim or as a defense.” Thus, since New 
Hampshire had no legitimate interest in the application of its 
wrongful-death statute in the Clapper case, the application of that 
law was, as the Court held, a denial of full faith and credit to the 
law of Vermont—and, I would add, a denial of due process as well. 
But if the action had been for personal injuries, New Hampshire 
would have had a relevant policy and a legitimate interest in the 
application of that policy, and the local court should be free to apply 
its law irrespective of the fact that the law of Vermont was invoked 
defensively. 

Mr. Justice Stone in Alaska Packers explicitly repudiated the 
Brandeis fallacy. He first observed that, when the policies of two 
states are in conflict, the Full Faith and Credit Clause can hardly 
be understood as requiring each state to defer to the other, and that 
of necessity the Court must determine the extent to which the laws 
of one may qualify or deny rights asserted under the laws of the 
other. He continued: 


The necessity is not any the less whether the statute and policy of 
the forum is set up as a defense to a suit brought under the foreign 
statute or the foreign statute is set up as a defense to a suit or proceedings 
under the local statute. In either case, the conflict is the same. In each, 
rights claimed under one statute prevail only by denying effect to the 
other. In both the conflict is to be resolved, not by giving automatic 
effect to the full faith and credit clause, compelling the courts of each 
state to subordinate its own statutes to those of the other, but by apprais- 
ing the governmental interests of each jurisdiction. ...* 


go. Cf. Holzer v. Deutsche Reichsbahngesellschaft, 277 N.Y. 474, 14 N.E.2d 798 
(1938). 
| g1. 294 U.S. 532, 547 (1935). A reminder is perhaps in order that we are here 
concerned with choice of law—specifically, with the constitutional limits upon the 
freedom of a state to apply its own law as the rule of decision instead of the law 
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This ought to have disposed of the matter. As we shall see, however, 
the fallacy returns time after time to plague discussions of the choice 
of law. 


1v. COMMERCIAL INSURANCE 


As an instrument of constitutional interpretation, the territorial- 
ist theory of vested rights apparently attained its apotheosis in New 
York Life Ins. Co. v. Dodge. Dodge, a resident of Missouri, applied 
to the company, a New York corporation licensed to do business in 
Missouri, for a policy of insurance on his life, naming his wife as 
beneficiary. That the policy was a Missouri contract was “undis- 
puted and clear.””* Taking advantage of a provision in the policy, 
the insured applied for and obtained a loan, some of the proceeds 
of which were applied to the payment of premiums. The policy 
lapsed and the company, in accordance with New York law and the 
terms of the loan agreement, applied the entire reserve value to 
repayment of the loan. Thereafter the insured died. The widow 
brought action on the policy in Missouri, relying on the Missouri 
nonforfeiture statute and on the fact that when the policy lapsed 
it had a reserve value three-fourths of which, after deducting loan 
proceeds applied to payments of premiums, was sufficient to keep 
the policy in force at face value for a term extending beyond the 
date of the insured’s death. The statute provided: 


No policies of insurance on life hereafter issued by any life insurance 
company authorized to do business in this state ... shall... be forfeited 
or become void, by reason of non-payment of premiums thereof, but it 
shall be subject to the following rules of commutation, to wit: The net 
value of the policy, when the premium becomes due, and is not paid, 
shall be computed...and after deducting from three-fourths of such 


of another state for which recognition is demanded. The somewhat different con- 
siderations that are involved in determining whether a state may simply refuse, on 
grounds of policy relating to the administration of its judicial establishment, to 
entertain in a cause of action having foreign aspects, must be reserved for separate 
treatment. 

The point to be made here is that, once it has been determined that a foreign 
state has an interest in the application of its law and policy and that the forum state 
has none, the Constitution precludes Se reaees of the case according to the contrary 
law or policy of the forum, whether the disposition is “on the merits” or not. A 
different, though closely related, problem arises when there is no hostility between 
the laws of the respective states so far as the rule of decision is concerned, but the 
forum declines to entertain the action for policy reasons that supposedly relate to 
the administration of local courts. Cf. Hughes v. Fetter, 341 U.S. 609 (1951); 
First National Bank of Chicago v. United Air Lines, 342 U.S. 396 (1952). See 
ch, 6, infra. 

92.246 U.S. 357 (1918). 

93. Id. at 372. 
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net value, any notes or other evidence of indebtedness to the company, 
given on account of past premium payments on said policies... the 
balance shall be taken as a net single premium for temporary insurance 
for the full amount written in the policy... . ®* 


The trial court gave judgment for the plaintiff, the Missouri court 
of appeals affirmed, and the company brought a writ of error. The 
Supreme Court reversed by a vote of five to four, holding in an 
opinion by Mr. Justice McReynolds that the loan agreement was a 
New York contract and that the statute as applied was a violation 
of the Due Process Clause. 

The decision may be regarded as authority for the proposition 
that the law of the state where a contract is made is controlling, and 
that the Constitution forbids another state, whatever its interest in 
the case, to apply its contrary law. Regarded in that light, the 
decision is rigidly conceptualistic, and quite incompatible with the 
thesis that choice-of-law problems at the constitutional level are, 
and ought to be, determined by an analysis of the interests of the 
states involved. The opinion of Mr. Justice McReynolds appears to 
ride roughshod over the obvious interest of Missouri in regulating 
life insurance contracts where both the insured and the beneficiary 
are at all relevant times residents of the state, and where the 
company is a foreign corporation licensed to do business in the 
state. 

Still regarding the decision in this light, we may take some com- 
fort in Mutual Life Ins. Co. v. Liebing,” which can be evaluated 
only as a strategic retreat from the dangerous and untenable 
position taken in Dodge. In circumstances parallel to those in 
Dodge, the unanimous Court, speaking through Mr. Justice Holmes, 
found that the loan agreement was a Missouri—not a New York— 
contract, and upheld the application of the Missouri nonforfeiture 
statute. It is not possible to accept the reasoning on the basis of 
which the Court concluded that, while the Dodge contract was 
made in New York, the Liebing contract was made in Missouri. 
According to the argument, the policy provision in Liebing was an 
offer, acceptance of which was complete when the loan application 
was delivered to the company’s agent in Missouri; on the other hand 
in Dodge the policy provision was a mere statement of willingness 
to entertain offers, and the application was only an offer, resulting 


94. Id. at 366-67. 
95. 259 U.S. 209 (1922). 
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in no contract until it was accepted by the company in New York. 
The policy provision in Liebing was: “the company will... loan 
amounts within the limits of the cash surrender value;”** in Dodge 
it was “Cash loans can be obtained...on demand.”** Obviously 
uncomfortable with this effort to distinguish the cases, Mr. Justice 
Holmes went on to say that, even if the loan application rather than 
the policy provision in Liebing were regarded as the offer, the 
acceptance was not complete until the check was delivered to the 
insured in Missouri.** He did not contrast the facts of the Dodge 
case as to this point. It is necessary to read closely the dissenting 
opinion of Mr. Justice Brandeis in that case to learn that in Dodge 
there was no delivery of any check: the proceeds of the nominal loan 
were insufficient to cover an existing loan on the policy plus the 
premium then due, and it was actually necessary for the insured to 
make a supplementary payment to cover the premium.” 

Assuming that there is some difference between the language of 
the two policies which the ordinary legal mind is unable to appre- 
ciate, or that there is some significance in the fact that Mr. Dodge 
did not receive the check to which he would have been entitled if 
he had not already owed the company more than the amount of the 
loan, it is fantastic to suppose that the constitutional authority of 
Missouri to regulate insurance on the lives of its residents should 
stand or fall on the basis of such subtleties of phrase or fortuities of 
circumstance. When we add the fact (shortly to be demonstrated ) 
that in its earlier decisions the Court had indulged no such disregard 
of Missouri’s interests as the Dodge case implied, the conclusion 
seems inescapable that Liebing was a necessary, though humiliat- 
ing, retreat. 

Yet this conclusion leaves some troublesome questions un- 
answered. Under the influence of the vested-rights theory courts can 
reach some weird results;’°° yet the influence of that theory on the 
result in Dodge is not manifest: Mr. Justice McReynolds paid it no 
such homage as Mr. Justice Holmes had on prior occasions.’ Was 


96. Id. at 214. 

97. 246 U.S. 357, 368 (1918). 

98. 259 U.S. 209, 214 (1922). This point was singled out for effective criticism 
in the company’s Petition for Rehearing at 1 et seq. 

99. 246 U.S. 357, 380 (1918). 

100. See, e.g., Cuba R.R. v. Crosby, 222 U.S. 473 (1912), discussed in ch. 1, 
supra. 

101. See Cuba R.R. v. Crosby, 222 U.S. 473 (1912); Slater v. Mexican National 
R. Co., 194 U.S. 120 (1904). 
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there, perhaps, a different explanation for the decision? Moreover, 
why should Holmes—the Court’s great champion of the vested- 
rights theory—make himself ridiculous in the eyes of future genera- 
tions of law students by conjuring up sophistic distinctions in order 
to destroy the precedent which gave that theory constitutional 
status? Above all, why should Holmes put on such a performance 
for the sake of reaching a result, so far as the immediate case was 
concerned, that was obviously distasteful to him? The concluding 
sentence of his opinion was: 

In whichever way regarded the facts lead to the same conclusion, and 
although the circumstances may present some temptation to seek a 
different one by ingenuity, the Constitution and the first principles of 


legal thinking allow the law of the place where a contract is made to 
determine the validity and the consequences of the act.1° 


The persistent echo of the cryptic clause in italics spurs the 
search for further light on the decision. What were the circum- 
stances that tempted Holmes to reach by ingenuity a result different 
from the one he had reached by disingenuousness? What was the 
need for ingenuity, when the result to which he was tempted could 
be reached simply by holding Dodge controlling? There is an 
answer, and it fortifies the conclusion that Dodge is no obstacle to 
the thesis of this chapter. 

The illuminating fact, given no explicit attention in any of the 
three opinions, is that the Missouri nonforfeiture statute quoted 
above was not the law of Missouri at the time when either of the 
two loan agreements was made. It was in force when the policies 
were issued; but on March 27, 1903, before either loan agreement 
was made, it was amended so as to authorize deduction from the 
net value of the policy not only of notes given on account of 
premium payments, but also of “any other evidence of indebtedness 
to the company.” This seemingly significant fact can be gleaned 
from the opinion of the court in Dodge, though only by a careful 
reading; to discover it in the opinion of Mr. Justice Holmes in 
Liebing would require such assiduity that one is driven to suspect 
a deliberate purpose to obscure. In Dodge the text of the amend- 
ment is reproduced in a footnote,’ and the date of the application 

102. Mutual Life Ins. Co. v. Liebing, 259 U.S. 209, 214 (1922). (Italics added.) 
(The discussion of the Dodge and Liebing cases that follows is a revision of the 
original appearing in 26 U. Cut. L. Rev. at 33-41 (1958).) 

103. New York Life Ins. Co. v. Dodge, 246 U.S. 357, 367 n. 1 (1918). In 


addition, the fact of amendment is referred to in the text of the opinion of the 
Court. Id. at 366. 
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is given: November g, 1906.'"* In Liebing the date of the loan is not 
given, though it can be deduced from the statement that the policy 
was issued September 29, 1901, and that the loan application was 
made “after the fourth” annual premium became due.!” The 
Missouri nonforfeiture statute is not set forth, nor is the amendment 
mentioned. Mr. Justice Holmes tells his readers only that the plain- 
tiff relies on the statute set forth in the Dodge opinion, four years 
earlier; and, summarizing that statute, he says only that the fund to 
be taken as the premium for extended insurance was “three-fourths 
of the net value of the policy after deducting certain liabilities.” 

In neither case could the plaintiff hope to recover except on the 
basis of the literal terms of the statute prior to the amendment; for, 
in each case, deduction of the full amount of the indebtedness would 
have exhausted the statutory fund for extended insurance. Only if 
the deduction were limited to loans for premium payments would 
the policies have been in force at the time of death. On reflection, 
the original statute, limiting the deduction to premium loans, seems 
perversely arbitrary. The policy of preventing forfeiture is, of 
course, perfectly understandable; but no intelligible reason appears 
why the legislature should have wanted to deprive the insurer (and 
the insured) of the security of the reserve value if the loan was for 
other purposes. Indeed, the statute had been in force many years 
before the Supreme Court of Missouri held that it meant what it 
seemed to say: 


... [I]t does not mean that indebtedness incurred by the assured for 
money borrowed from the company may also be deducted. It means 
only what it says—that indebtedness on account of past premium pay- 
ments shall be deducted.1%7 


The court was divided 4-3, and the dissenting opinion is persuasive. 
This decision was announced March 4, 1903. It was just twenty- 
three days later that the legislature amended the statute, altering 
the effect of the decision by allowing deduction of all indebtedness 
to the company. Such a phenomenally swift reaction, coupled with 
the arbitrary character of the original statute, as construed, strongly 


104. Id. at 369. Although this was not the first loan on the policy, the original 
loan was made in August, 1903, some five months after the amendment. Ibid. See 
also Transcript of Record at 28. 

105. Mutual Life Ins. Co. v. Liebing, 259 U.S. 209, 212 (1922). It appears from 
the Transcript of Record, 87, that the date was October 7, 1904. 

106, 259 U.S. at 213. (Italics added.) 

107. Smith v. Mutual Benefit Life Ins. Co., 173 Mo. 329, 72 S.W. 935, 939 
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suggests that the legislature was correcting a mistake*°*—that it had 
never been the policy of Missouri to limit the deduction to loans for 
the purpose of paying premiums. 

In this light, the Dodge case confronted the Supreme Court of 
the United States with the following situation: The insurance policy 
was issued October 20, 1900, the original statute then being in 
effect. The amendment permitting deduction of all indebtedness to 
the company was enacted March 27, 1903. Thereafter, between 
August 29, 1903, and November g, 1906, the insured applied for and 
obtained a series of loans pursuant to an agreement that the entire 
reserve value of the policy should stand as security. That agreement 
was not intrinsically unfair, and was sanctioned by the laws of both 
Missouri and New York as they stood at the time. On October 20, 
1907, the policy lapsed for nonpayment of premiums, and the 
company applied the reserve value in payment of the loans, can- 
celing the policy. The insured was notified to this effect on Decem- 
ber 17, 1907, and made no protest. Five years later, December 12, 
1912, he died. Later still, January 27, 1915, more than seven years 
after cancellation, suit is brought for the full face value of the 
policy—$5,000. By what feat of legal ingenuity could plausibility be 
given to such a claim? 

Of course, the fact was that only a portion of the loan had been 
applied to payment of premiums; and if that portion alone were 
deducted from the reserve value, enough of the reserve would 
remain to extend the insurance beyond the date of death—if the 
plaintiff could invoke the original statutory provision. Since that 
provision had been abrogated before the loan agreements were 
made, however, the plaintiff's only apparent hope was to argue that 
the amendment did not, and perhaps could not, affect rights 
stemming from a policy issued before its enactment: that the orig- 
inal statute was incorporated in the policy when it was issued, 
giving the insured the right to obtain loans on the terms specified in 
the statute, and that the amendment could not be applied to change 
those terms, even with reference to a subsequent loan agreement, 
without impairing the obligation of the contract. 

Such an argument seems far-fetched in the extreme. It is one 
thing to hold that the amendment did not retroactively affect loans 
made prior to its enactment; it would be quite another to hold 

108. Cf. Burridge v. New York Life Ins. Co., 211 Mo. 158, 109 S.W. 560, 564 


(1908), where the interval between decision and amendment is said to be seven days. 
109. Burridge v. New York Life Ins. Co., note 107 supra. 


220 THE CONFLICT OF LAWS 


that it could not free the parties in the future to negotiate mutually 
beneficial loan agreements. Even stranger than the argument itself, 
perhaps, is the fact that, although it appears to be crucial to the 
plaintiff's case, the argument was never made. There is no mention 
of the effect of the amendment either in the opinions in the Supreme 
Court or in the opinion of the Missouri Court of Appeals.’° Counsel 
for Mrs. Dodge did argue generally that the terms of the nonforfei- 
ture statute were incorporated in the policy, and that “a decision 
now holding the nonforfeiture statute unconstitutional to affect the 
policy in question would be an impairment of contract. ...”;* but 
the cases cited did not involve loans—much less loans obtained after 
the statute had been amended. Throughout, the case was presented 
by counsel for both sides as if the 1903 amendment had no bearing 
at all. 

In Liebing, as in Dodge, there is no discussion of the effect of the 
amendment in the Supreme Court, nor in the decision of the 
Missouri Supreme Court giving rise to the writ of error.” But 
Liebing was more extensively litigated, perhaps because the amount 
of the policy ($65,250) was more substantial. Before it went to the 
Supreme Court, the case had been not once but three times before 
the Supreme Court of Missouri on appeal; and on the first of these 
occasions the Missouri court had squarely adopted the dubious 
argument that “The legislature could amend the statute, but could 
not impair the obligation of the contract of insurance already issued 
and in force. The case is not affected by the amendment of the 
statute in 1903. 77* 

Whether the Supreme Court, when it decided Dodge, was aware 
of this decision, we do not know. Although counsel apparently did 
not bring it to the Court’s attention, the Court could have known of 
it. It was announced December 20, 1916; Dodge was argued in the 
Supreme Court January 21, 1918, and decided April 1, 1918. It 
seems clear, however, that this is what Holmes had in mind when he 
spoke of “circumstances [presenting] some temptation to reach a 


110. Dodge v. New York Life Ins. Co., 189 S.W. 609 (1916). 

111. Brief for Defendant in Error at 11 (italics added); see also id. at 42; cf. 
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different [result] by ingenuity”; and the most reasonable assumption 
seems to be that the decision in Dodge was the result of the Court’s 
having succumbed to precisely that temptation. The provision of the 
Missouri statute limiting deduction of loans to those applied to 
premium payments was arbitrary, and evidently was enacted by mis- 
take; the mistake had been promptly corrected, prior to the making 
of the loan agreement; yet, because of the Missouri court’s dubious 
decision that the corrective amendment could not have retroactive 
effect, the plaintiff was about to realize an unconscionable windfall 
at the company’s expense. The inference is strong that the Court 
was shocked by such a result, and determined to prevent it. 

But the crucial link in the plaintiffs chain of reasoning—the Mis- 
souri decision that the amendment could not be applied to affect 
loans under pre-existing policies-was beyond the scope of the 
Supreme Court’s reviewing power. It may at first seem that the 
issue as to impairment of the obligation of contract raised a federal 
question; but, in the first place, no such issue was tendered on the 
appeal. In the second place, although the Court had recently been 
given jurisdiction to review state decisions sustaining, as well as 
denying, rights asserted under federal law,’ the Missouri court had 
not based its decision on the Federal Constitution; Missouri had its 
own constitutional provision against impairment of the obligation of 
contracts.1* The Missouri decision therefore rested on an adequate 
and independent state ground, and gave rise to no federal 
question.""® Thus deprived of power to avoid the unpalatable result 
by overturning the state court’s decision as to the temporal applica- 
tion of the statute, the Court was left with only one way of escape: 
by limiting the statute’s territorial application. 

In the light of these not unlikely surmises, the decision in 
Liebing becomes clear. Although the Court’s antipathy to the unjust 
result in Dodge was understandable, the quarrel was essentially 
with the ruling as to the retrospective effect of the amendment—a 
matter of state law with which the Court had no legitimate concern; 


114. Act of December 23, 1914, ch. 2, 38 Stat. 790, 28 U.S.C. 1257 (1948). 

115. Mo. Const. art. 2, § 15 (1875). 

116. Conceivably, the Court might have remanded the case to the state court 
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court was mistaken. This doubtful course was pursued years later in Missouri ex rel. 
Southern Ry. v. Mayfield, 340 U.S. 1 (1950), and proved futile—as the Court in 1918 
may have foreseen it would. See Missouri ex rel. Southern Ry. v. Mayfield, 362 Mo. 
101, 240 S.W.2d 106 (1951). 


222 THE CONFLICT OF LAWS 





and the antipathy had expressed itself in extreme and indefensible 
territorialist doctrine. Of all this Holmes and his brethren had re- 
pented by 1922.""” The time had come for the Court to mind its own 
business, and to concede to the state having a clear interest in the 
matter the power to regulate insurance contracts. 

The temptation is strong to minimize the interest of Missouri in 
these cases. It seems almost unrealistic to say that Liebing vindi- 
cated the interest of Missouri in protecting its citizens against 
“forfeiture” in such circumstances, when we know (a) that Missouri 
never had a legislative policy restricting the types of loans for which 
the reserve value could be pledged; (b) that when the courts pur- 
ported to find such a restrictive policy in the statute the legislature 
promptly corrected the mistake; and (c) that only by a dubious 
decision on retroactivity was the supposed restriction held to survive 
the corrective amendment and affect new loan agreements. Surely, 
if the conflicting interests of the states are ever to be “weighed,” 
this interest of Missouri must be counted as minimal, or almost 
nonexistent. The fact remains that by the law and policy of Mis- 
souri, as declared (however mistakenly) by Missouri's highest 
courts, the non-premium loans could not be deducted, and the 
insurance was in force at the time of death. Perhaps the most 
significant aspect of the Liebing case is that the Court abstained, 
even in a case of such obviously disparate values, from weighing the 
competing interests of Missouri and New York. 

Examination of earlier decisions in the insurance field will 
demonstrate that the Court had previously, and rather consistently, 
applied an analysis in terms of state interests, and will incidentally 
furnish some further support for the interpretation of Dodge and 
Liebing that has just been suggested. 

The Missouri nonforfeiture statute was before the Court in 
Equitable Life Assurance Society v. Clements.""* The case came up 
from a lower federal court, jurisdiction being based on diversity of 
citizenship, and no constitutional question was decided. No policy 
loan was involved; the question was simply whether the lapsed 
policy continued in force for a term at face value, as provided by 
the Missouri statute, or whether at most the plaintiff was entitled to 
paid-up insurance in a lower amount, as provided by a nonforfeiture 


117. The roster of penitents is impressive, including all of the majority in Dodge 
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clause of the policy which was presumably valid under the law of 
New York. In those pre-Erie days, the Court had only to decide for 
itself what law governed. It held that the policy was a Missouri 
contract, and that the protection of the nonforfeiture statute could 
not be waived by stipulations in the policy. While the decision is 
a routine one applying the law of the place of contracting, it is 
consistent with recognition of the interest of Missouri—the forum, 
in post-Erie terminology—in protecting its residents, and it is worthy 
of note that both the Supreme Court" and the circuit court’? took 
occasion to emphasize the policy embodied in the statute. 

The next case that requires mention did not involve a question 
of choice of law at all; but it is relevant to a suggestion which is 
sometimes advanced,'*' that the power of a state in Missouri’s posi- 
tion in cases of this general type is to be rested on the power to 
exclude foreign corporations, or to regulate the terms on which they 
may do business, rather than on an analysis of governmental inter- 
ests. We shall have occasion to examine this suggestion in detail at a 
later stage, and it is well to notice the relevant materials in chron- 
ological order. The Missouri nonforfeiture statute that has been 
under discussion purported to apply only to policies issued by 
companies authorized to do business in the state.’*’ That fact, 
coupled with the power to exclude, did not secure the application of 
Missouri law in Dodge; nor did it facilitate the application of Mis- 
souri law in Liebing. It was not relied on by the Court to bolster 
the application of Missouri law in Clements. In Orient Ins. Co. v. 
Daggs,'** the Court had to consider a different Missouri statute, 
this time relating to fire insurance, and this time not limited to 
policies issued by licensed companies. In effect, the statute con- 
verted all fire insurance policies into valued policies, precluding the 
defendant from denying that the property was worth, at the time of 
issuance of the policy, the full amount for which the property was 
insured. Here the property was located in Missouri, and the 
company was a Connecticut corporation authorized to do business 
in the state. The policy purported to limit liability to the actual cash 
value at the time of the fire. No contention was made that the law 
of Connecticut governed; the due-process attack was on more 
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familiar grounds, and asserted that the statute deprived the parties 
of liberty of contract in precisely the same terms that would have 
been employed had the transaction been a wholly domestic one. 
The Court sustained the enactment as a reasonable exercise of the 
police power. In a rather confused context, the company urged that 
compliance with the statute was not made a condition of the right 
of a foreign corporation to transact business locally. The Court 
responded that the Missouri Supreme Court had held the contrary, 
and continued: 


But we do not care to enter fully into the subject of conditions on 
corporations, foreign or domestic. The statute is sustained on the grounds 
that we have given.!*4 


The Missouri statute prohibiting forfeiture of life insurance 
policies came before the court again in New York Life Ins. Co. v. 
Cravens.’*> Here the policy was issued on the life of a Missouri 
resident by a New York corporation, licensed to do business in the 
state. The application contained a provision that “the contract con- 
tained in such policy and in this application shall be construed 
according to the laws of the State of New York, the place of said 
contract being agreed to be the home office of said company in the 
city of New York.”?”* The issue was whether the insured was entitled 
to full coverage for a term, as provided by the Missouri statute, or to 
paid-up insurance at a lower figure as provided by the policy con- 
sistently with the law of New York. It is worth noting that the Court 
did not inquire at all into the question of where the contract was 
made, although the facts were so similar to those in Clements that 
the Court might simply have cited that case as authority for the 
proposition that it was made in Missouri.’ The Missouri court had 
upheld the statute as a condition of the right of foreign insurance 
companies to do business in the state. The Supreme Court affirmed 
on the same ground. The decision did not overlook the doctrine of 
unconstitutional conditions. Mr. Justice McKenna was careful to 
point out that the statute bore a reasonable relation to the govern- 
mental interests of the state. The company argued for the principle 
of autonomy, which permits the parties to choose the applicable law 
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in an “interstate contract,” and asserted that the stipulation for New 
York law was “‘in nowise prejudicial to the interests of the state of 
Missouri or violative of its public policy.’ ”*** The Court replied: 


But the interests of the State must be deemed to be expressed in its 
laws. The public policy of the State must be deemed to be authoritatively 
declared by its courts. Their evidence we cannot oppose by speculations 
or views of our own. Nor can such interests and policy be changed by 
the contract of parties. Against them no intention will be inferred or 
permitted to be enforced.}*® 


The Court went on to quote what had been said in Clements by way 
of stating the policy embodied in such statutes, and concluded by 
pointing out that in the Daggs case the Court had sustained the 
valued-policy statute independently of the ground that it was a 
condition of the right of foreign corporations to do local business. 
“We sustained it on the ground of the clear right of the State to pass 
it, and to accomplish its purpose by limiting the right of the insurer 
and insured to contract in opposition to its provisions.”’*® The clear 
inference was that the same ground would suffice in the case before 
the Court, the state having a clear policy and a clear interest in its 
application. 

The Cravens case is also significant because the company made 
a strong plea for the “necessity” of a uniform law, pointing out that 
it was “the administrator of a fund collected from the policy holders 
in different States and countries for their benefit.”!*! It was not 
sufficiently bold, or imaginative, to claim, as later became the 
fashion,'*? that universal deference to the law of the state of incor- 
poration, enforced by the Full Faith and Credit Clause, was the 
royal road to attainment of the desired uniformity; its more modest 
contention, that the parties should be free to stipulate for the 
uniform application of the law of New York, was easily answered by 
the Court’s observation that this would give an advantage to foreign 
companies, since Missouri companies (at least in their dealings with 
Missouri residents) could not escape the Missouri law by such a 
device.1** 

The next case, New York Life Ins. Co. v. Head,!** is one of 

128. 178 U.S. 389, 398 (1900). 

129. Ibid. 

130. Id. at 399. 

131. Id. at 400. 

132. See Part V infra. 


133. New York Life Ins. Co. v. Cravens, 178 U.S. 389, 400 (1900). 
134. 234 U.S. 149 (1914). 
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crucial importance. The insured was a resident of New Mexico at 
all relevant times, as was the beneficiary; but the policy was applied 
for and delivered in Missouri under circumstances which, according 
to the Court’s prior decisions, made it a Missouri contract, and the 
Court assumed that this was so. In 1904 a policy loan was 
negotiated by correspondence between New Mexico and New York. 
This, it should be remembered, was after the Missouri statute was 
amended to allow deduction of all policy loans from the net value; 
strangely, however, the case contains no reference whatever to the 
amendment, and, for all that appears, the Court may have been 
unaware of it. Neither in the reported arguments of counsel nor in 
the opinion of the court below is there any mention of the amend- 
ment.'** Upon lapse, the policy was commuted to paid-up insurance 
in a small amount in accordance with its terms and with the law of 
New York; the action was predicated on the fact that the reserve 
was sufficient, under the (original) Missouri statute, to continue the 
insurance in force at face value for a term extending beyond the 
death of the insured. The unanimous Court, through Chief Justice 
White, held the statute as applied a denial of due process on the 
ground that, since neither the insured nor the beneficiary was a 
resident of Missouri, that state had no interest in the application of 
its nonforfeiture policy. The Cravens case was distinguished on the 
ground that it concerned insurance on the life of a citizen of Mis- 
souri.’** The Court denied the power of the state where a contract 
is made to “affect the parties to such original contract with a per- 
petual contractual paralysis. ...”1°* It rejected the contention that 
the application of Missouri law could be justified on the basis of the 
power of the state to exclude foreign corporations, equating the Due 
Process Clause with the Full Faith and Credit Clause as a source of 
the principle that a state has no power to regulate the “domestic 
concerns” of other states." The Court gave almost no weight to the 


135. The Court’s language was significant: “...we pass the consideration of the 
ruling below holding that under the proof the contract was a Missouri contract and 
therefore for the sake of argument only concede that there was power in the State 
to treat the contract made for the purposes stated as a Missouri contract and to 
subject it as to matters and things which were legitimately within the state authority 
to the rule of the state law.” Id. at 160 (italics added). 

136. See Head v. New York Life Ins. Co., 241 Mo. 403, 144 S.W. 16 (1912). 

137. New York Life Ins. Co. v. Head, 234 U.S. 149, 160, 162 (1914). The 
Court also referred to the fact that the contract of insurance in Cravens was made in 
Missouri; but so was the contract of insurance here. Therefore the only distinguishing 
feature was the residence. 

138. Id. at 161. 

139.Id. at 161, 163. 
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fact that the loan agreement was clearly not made in Missouri, as is 
shown by the fact that it declined to consider whether that agree- 
ment was “subsidiary” to the policy.° The decision is in striking 
opposition to the territorialist theory of vested rights, at least in so 
far as that theory selects the making of the contract as the factor 
that legitimizes the exercise of territorial power; it furnishes strong 
support for the view that the applicability of a state’s law is to be 
determined according to whether or not the state has a legitimate 
interest in the application of its governmental policy. 

If the place where the loan agreement was made was immaterial 
in Head, it was equally so in Dodge and Liebing. In all three, 
according to the principle of the H ead case, the legitimacy of Mis- 
souris interest could be determined without reference to that factor, 
simply by inquiring whether the persons protected were within the 
legitimate scope of the state’s protective policy. Indeed, we know— 
but we cannot charge the Court with knowledge, because it was 
inadequately informed—that the place where the loan agreement 
was made was immaterial in all three cases. Since all three loan 
agreements were made after the nonforfeiture statute had been 
amended, the plaintiffs could not have derived the rights they 
claimed from those agreements. Whatever rights they claimed by 
virtue of the original nonforfeiture statute must be derived through 
the original policy, which was the only contract made while that 
statute was in force."** Hence all the fine-spun arguments in Dodge 


140. Id. at 165. Cf. note 142 infra. 

141. It is important to observe that the Court obviously did not feel that, in 
limiting its protective policy to residents of the state, who alone were within the 
scope of its legitimate concern, Missouri would violate either the Equal Protection 
Clause or the Privileges and Immunities Clause. Cf. Quong Ham Wah Co. vy. 
Industrial Accident Commission, 184 Cal. 26, 192 Pac. 1021 (1920), writ of error 
dismissed 255 U.S. 445 (1921). The possibility of such a problem could hardly 
have escaped the Court’s attention, since the Missouri Supreme Court had empha- 
sized the altruistic purpose of the legislature to extend the protection of its policy 
to “all persons whether citizens, inhabitants, transients, visitors or sojourners,” Head 
v. New York Life Ins. Co., 241 Mo. 403, 416, 147 S.W. 827, 831 (1912), and counsel 
for the plaintiff had suggested the point of unconstitutional discrimination in the 
Supreme Court. See New York Life Ins. Co. v. Head, 234 U.S. 149, 152 (1914). 

142. The Head case was decided before the Missouri court held explicitly that 
the 1903 amendment did not cut off the “right” of the insured, under a policy 
previously issued, to obtain loans on the terms specified in the statute. See note 113 
supra. The closest approximation to direct consideration of the question in the Head 
case is the statement that “It is not an open question... that all subsidiary contracts 
made by the parties to an insurance contract are within the contemplation and purview 
of the original contract, and are not to be treated as independent agreements.” Head 
v. New York Life Ins. Co., 241 Mo. 403, 418, 147 S.W. 827, 832 (1912). But of the 
two cases cited following this statement, one was decided before the amendment (it 
was, in fact, the decision which precipitated the amendment), Smith v. Mutual 
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and Liebing concerning the place where the loan agreements were 
made were to no purpose whatever. A good territorialist, aware of 
the amendment and of the fact that the real foundation of the 
plaintiff's claim must be the original policy, would have applied the 
law of the state where the policy contract was made—clearly Mis- 
souri. Holmes almost certainly knew of the amendment; perhaps his 
decision can be explained on the ground that he wished to hold 
applicable the law of the state where the only relevant contract was 
made.1*8 

Mr. Justice McReynolds in the Dodge case relied heavily on 
Head. His argument is, on the surface, no more than a denial of the 
power of Missouri to control a contract made outside the state. Read 
against the background of the earlier cases, however, the opinion 
seems to be an attempt to make this point: that, just as Missouri 
could not, merely because it was the place where the original con- 
tract was made, fix for all time the rights of the nonresident parties 
in such manner that they could not be altered by subsequent agree- 
ment, so also Missouri could not, merely because it was the place 
where the original contract was made, fix the rights of the parties 
in such manner that they could not be altered by subsequent agree- 
ment at a time when Missouri no longer adhered to its protective 
policy. The point may be stated in this way: A state is justified in 
applying its law when there is a concurrence of two conditions. 
First, there must be an ascertainable policy, suitably expressed in 
the law of the state. Second, the relationship of the state to the 
parties, the transaction, the subject matter, or the action must be 
such as to give the state a legitimate basis for an interest in the 
application of its policy in the circumstances; the matter must be 
within the scope of the state’s legitimate governmental concerns. 
In the Head case the Court held, quite properly, that the state had 
no legitimate interest in the application of its policy to nonresidents. 
In Dodge, the Court apparently felt that the state had no legitimate 
interest because, although the insured and the beneficiary were 


Benefit Life Ins. Co., 173 Mo. 329, 72 S.W. 935 (1903), and the other merely 
holds that the amendment did not operate retrospectively to affect rights under a 
loan agreement made prior to its passage. Burridge v. New York Life Ins. Co., 211 
Mo. 158, 109 S.W. 560 (1908). 

143. In fact, the Dodge and Liebing cases have been interpreted as treating the 
question of offer and acceptance not for the purpose of determining where the loan 
agreements were made but in order to determine whether they were independent of, 
or subsidiary to, the policies. Aetna Life Ins. Co. v. Dunken, 266 U.S. 389 (1924), 
discussed infra at note 147. 
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residents, that state had, at the time of the loan agreement, no such 
policy as was invoked and applied. If so, however, as we have seen, 
the Court overlooked the prerogative of the state courts to declare 
that the policy of the original statute remained in effect as to loan 
agreements made under contracts antedating the amendment. 

Between the times when the Dodge and Liebing cases were 
decided, the Court rendered its unanimous decision in American 
Fire Ins. Co. v. King Lumber Co."** A Florida statute in effect made 
insurance brokers agents of the underwriting company. When the 
Florida court applied this statute to insurance procured by a Florida 
broker from a Pennsylvania company to cover property in Florida, 
the company, complaining that the policy was a Pennsylvania con- 
tract, appealed. The Court did not even bother to inquire where the 
contract was made." Nothing in the statute, in the situation of the 
company, or in the opinion of the court suggests that the doctrine 
of conditions on the right of foreign corporations to carry on 
business was a factor in the case. The decision proceeded on the 
forthright ground of the clear interest of Florida in regulating 
insurance on local property: 


The Florida statute does not attempt to invade Pennsylvania and 
exercise control there. It stays strictly at home in this record and 
regulates the insurance company when it comes to the State to do 
business with the citizens of the State and their property.1*® 


As a guardian of the constitutional status of the place of making, 
Aetna Life Ins. Co. v. Dunken'’ also has more bark than bite. A 
convertible term policy was written on the life of a resident of 
Tennessee by a Connecticut company. The insured moved his 
residence to Texas, and thereafter exercised his option to convert 
to a different form of policy. Asserting defenses not material here, 
the company refused to make payment on demand, and the plaintiff 
was successful in his action. A Texas statute prescribed a penalty 
of 12 per cent of the recovery, together with reasonable attorney’s 
fees, for failure to pay claims within thirty days of demand, and the 
judgment for the plaintiff included both. The unanimous Court, 

144.250 U.S. 2 (1919). 

145. It might have decided the case on this ground, since the court below had 
held the contract was made in Florida. See id. at 14. 

146. Id. at 12. The Court disposed of the argument invoking the Full Faith and 
Credit Clause by saying that there was no Pennsylvania law to the contrary. Id. at 10. 

147. 266 U.S. 389 (1924). For a contemporary comment, see Federal Review of 


Errors of State Courts under the Full Faith and Credit Clause and the Fourteenth 
Amendment, 38 Harv. L. Rev. 804 (1925). 
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speaking through Mr. Justice Sutherland, held that the conversion 
transaction was subsidiary to—in fact, a consummation of—the 
original policy, which was a Tennessee contract; that the place of 
issuance of the new policy was irrelevant; that Tennessee law 
governed; and that application of the Texas law was a denial of full 
faith and credit to the laws of Tennessee.* The opinion of the 
Court is devoted almost entirely to the question whether the con- 
version transaction was “subsidiary” to the original policy or an 
“independent” agreement. 

We may, first of all, agree wholeheartedly with the Court that 
the conversion was merely an incident of the original policy. This, 
however, does not solve the problem, as the Court supposed; it 
merely states it in such a way as to facilitate its solution. In order 
to make the problem perfectly clear, let us assume that no con- 
version was involved, but that the insured simply moved from 
Tennessee to Texas, taking with him a life insurance policy issued to 
him in Tennessee.'*® This is, in substance, the actual situation as the 
Court saw it. Now, Texas may constitutionally adopt a policy of 
securing prompt payment of insurance claims by imposing penalties 
for delay. This is the teaching of the cases which upheld the statute, 
in its application to wholly domestic transactions following its en- 
actment, against ordinary attacks based on the Due Process 
Clause.’”? It has a legitimate interest in the application of that 
policy where the persons protected are within the ambit of the 
state’s governmental concern. Could Texas, however, apply that 
policy to insurance contracts concluded prior to the date of the 
enactment, even if they were made locally on the lives of local 
residents?" If not, it follows that the Court was right in denying to 
Texas the power to apply the statute to a contract which, while 
made after the statute was enacted, was made in such circumstances 


148. No relevant statute of Tennessee was cited. The Court did not discuss the 
fact that the Texas statute purported to make the provisions a condition of the right 
of foreign companies to do business in the state, although it appeared that Aetna was 
licensed in Texas. See 69 L.Ed. 342, 345 (1924). The conversion of the policy was 
effected through the company’s agent in Tennessee. 

149. The Head and Dodge cases, with their denial of the power of the state of the 
original policy to afflict the parties with “a perpetual contractual paralysis,” are not 
relevant here. Those cases related to the freedom of the parties to modify the 
original policy by agreement, while the case under discussion concerns the power 
of Texas to affect it by statute. 

150. See the cases collected in 14 Tex. Crv. Star. ANN. (Vernon, 1952) art. 3.62. 

151. Cf. Funkhouser v. J. B. Preston Co., 290 U.S. 163 (1933); Pacific Mutual 
Life Ins. Co. v. Berryhill, 69 S.W.2d 784 (Tex. Civ. App., 1934); Hale, The Supreme 
Court and the Contract Clause, 57 Harv. L. Rev. 512, 621, 852 (1944). 
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that Texas then had no interest in the application of its protective 
policy. The retrospective application of the statute would be con- 
demned (if at all) for the reason that at the time the contract was 
made Texas had no such protective policy as the statute embodied, 
and hence had no interest in applying its law in such a way as to 
alter materially the obligation assumed by the company. But it is 
equally true that Texas, while it had announced the protective 
policy before the Dunken policy was issued, had no interest in the 
application of that policy to protect a resident of Tennessee not 
similarly protected by his home state."*? On the other hand, if the 
statute is regarded as a reasonable exercise of the power of Texas 
to regulate the future conduct of insurance companies in settling 
claims, rather than as a prohibited enlargement of the obligation 
assumed by the company, Texas has an interest in the application 
of its policy for the protection of all Texas residents, whether their 
policies were issued before the enactment or not, and whether or 
not their policies were issued prior to the time when they became 
Texas residents. If, for example, the Texas statute had provided 
merely for interest on the obligation from the date of demand, 
whereas Tennessee law specified interest only from the date of judg- 
ment, it is probable that application of the Texas statute to domestic 
contracts made before its enactment would be upheld.'** It is 
equally probable that the Court, in such a case, would not have 
held that the Texas statute could not be applied to the contract 
which Dunken took with him from Tennessee to Texas. This is true 
despite the fact that the logic of the Court’s opinion would require 
a contrary result: if the policy was a Tennessee contract, governed 
by the law of Tennessee, and if the Full Faith and Credit Clause 
requires the application of Tennessee law, then Texas’ law con- 
cerning interest can no more be applied than its law imposing a 
penalty.'** In short, once we rid the case of the irrelevant circum- 
stance that the conversion took place after Dunken moved to Texas, 
it is abundantly clear that the case does not present a problem of 
choice of law, at least in the usual sense, at all. Texas could not 
plausibly assert any claim whatever for the application of its statute 
to a policy issued by a Connecticut corporation to a resident of 

152. Cf. Home Ins. Co. v. Dick, 281 U.S. 397, 411 (1930). 

153. Cf. Funkhouser v. J. B. Preston Co., 290 U.S. 163 (1933). 

154. Confronted with a case such as has been supposed, the Court would probably 
have justified application of the Texas statute on the ground that it related to a 


matter of “procedure,” governed by the law of the forum. Cf. Klaxon Co. v. Stentor 
Electric Mfg. Co., 313 U.S. 487 (1941). 
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Tennessee in Tennessee.** The simple truth is that the only con- 
stitutional question involved was one of impairment of the obliga- 
tion of contracts; the essential problem concerns the temporal ap- 
plication of the statute, not its territorial application. 

The next case to be considered is the familiar one of Home Ins. 
Co. v. Dick.’** It furnishes strong support for the thesis that when a 
state having no interest in the matter applies its law to the exclusion 
of the proffered law of an interested foreign state, due process is 
denied. A marine insurance policy was issued by a Mexican 
company in Mexico to a resident of Mexico. It covered the vessel 
only in certain Mexican waters, and losses were payable in Mexico 
City. The policy contained a provision, valid under Mexican law, 
limiting actions to one year from the occurrence of damage.’*" Prior 
to the loss the policy was assigned to the plaintiff, Dick, then a 
resident of Mexico though domiciled in Texas. Dick brought his 
action against the insurer in the Texas courts,’°* which held the 
contractual limitation was invalidated by a Texas statute which 
provided (in typically general terms): 

No person, firm, corporation, association or combination of whatso- 
ever kind shall enter into any stipulation, contract, or agreement, by 
reason whereof the time in which to sue thereon is limited to a shorter 


period than two years. And no stipulation, contract, or agreement for 
any such shorter limitation ... shall ever be valid in this State.1°° 


The Supreme Court held the application of the Texas statute a 
denial of due process of law. The decision supports the thesis of this 
paper since Texas had no legitimate interest in the application of 
its law and policy. The technical domicile of the plaintiff in that 
state cannot support the assertion of an interest since he was a mere 
assignee of the contract. It is true that the opinion by Mr. Justice 
Brandeis has a strongly territorialist flavor, but it is hardly true that 
the decision is fully consistent with conventional territorialist theory, 
for that theory in general concedes to the forum the power to apply 
its own “procedural” laws, including statutes of limitation. This 


155. Except, of course, on the assumption stated above, that the statute was a 
reasonable regulation of the future conduct of an insurer of local residents. 

156. 281 U.S. 397 (1930). 

157. The period of limitation prescribed by the Mexican Commercial Code was 
apparently the same. See id. at 403 n. 1, 404 n.3. 

158. Two New York companies, licensed to do business in Texas, had reinsured 
parts of the risk—a factor which seems immaterial except as explaining how the 
action against the Mexican insurer was maintained in Texas. Personal service on the 
insurer being impossible, the reinsurers were summoned as garnishees. 

159. Home Ins. Co. v. Dick, 281 U.S. 397, 404-5 (1930). 
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much was acknowledged by Brandeis, who distinguished this case 
on the ground that the Texas statute did not deal with procedure 
but with lawful and unlawful agreements, and further on the 
ground that a foreign contract rather than a foreign statute of 
limitations was involved. The distinctions are unconvincing. Mr. 
Justice Brandeis himself left open the question whether, if a foreign 
statute “extinguished” the right instead of merely barring the 
remedy, a state would be justified in applying a local statute pre- 
scribing a longer period.*® Indeed, a recent decision of the Court of 
Appeals for the Second Circuit, refusing to recognize the bar of the 
Panamanian statute of limitations in an action predicated upon the 
Panamanian Labor Code, seems clearly to be as much a violation of 
due process as the decision of the Texas courts in the Dick case, for 
all that appears in the reported facts; for there is nothing whatever 
to indicate that the United States had any basis for an interest in 
the application of any policy allowing a longer time to sue.'** 
Hartford Accident & Indemnity Co. v. Delta & Pine Land Co.\ 
also concerns a contractual time limitation, but is thoroughly incon- 
sistent with the thesis advanced here. The plaintiff, a Mississippi 
corporation with offices in Tennessee, obtained from the defendant, 
a Connecticut corporation also doing business in both Tennessee 
and Mississippi, a policy insuring against defalcations by its treas- 
urer. The contract was concededly made in Tennessee. It specifi- 
cally insured against acts of dishonesty by covered employees “in 
any position, anywhere.” The treasurer, who when the policy was 
issued was stationed in Tennessee, moved to Mississippi, and his 
defalcations occurred there. Action on the policy was defended on 
the ground that the plaintiff, though acting promptly on discovery 
of the employee’s misconduct, had not made claim within fifteen 
months of the termination of the insurance coverage, as required by 


160. Id. at 409, n.7. 

161. Bournias v. Atlantic Maritime Co., 220 F.2d 152 (2d Cir. 1955). The 
decision below is reported at 117 F. Supp. 864 (S.D.N.Y., 1954). See Specificity 
Test as Exclusive Criterion Bars Application of Foreign Statute of Limitations, 55 
Cotum. L. Rev. 1072, 1075 (1955); cf. Lauritzen v. Larsen, 345 U.S. 571 (1953); 
GmtMorE AND BiaAck, THE Law oF ApMIRALTY 388, n.414 (1957). The record dis- 
closes that the plaintiff was a Greek national, Transcript of Record at 19; that the 
voyages for which he signed were to begin and end in the United States, id. at 5; 
that he was discharged in New York, id. at 19; and that more than a year after his 
discharge he made a technical re-entry into the country for the purpose of becoming 
a legal resident, id. at 73-74. There is no information available as to the nationality 
of the beneficial owners of the vessel, though an inference that they were Greek also 
might find some hint of support. Id. at 79 et seq. 

162. 292 U.S. 143 (1934). 
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a provision of the policy valid under the law of Tennessee.'® The 
Mississippi court held the contractual limitation inoperative under 
a Mississippi statute providing: 

The limitation prescribed in this chapter shall not be changed in any 
way whatsoever by contract between parties, and any change in such 
limitations made by any contract stipulation whatsoever shall be absolute- 


ly null and void; the object of this statute being to make the period of 
limitations for the various causes of action the same for all litigants,1°4 


Other provisions of Mississippi law, as construed by the state court, 
made this provision applicable to insurance on “or concerning any 
property or interest or lives in this state, or with any resident there- 
of....”"*° The Supreme Court, Mr. Justice Roberts writing the 
opinion, reversed on the ground that the statute as applied was a 
denial of due process. Mississippi could not “extend the effect of its 
laws beyond its borders so as to destroy or impair the right of 
citizens of other states to make a contract not operative within its 
jurisdiction, and lawful where made.” For these propositions the 
Court cited Head and Dunken. But was not the insured here a 
Mississippi corporation? The Court answered that under the Dick 
case the state could not predicate an interest solely upon the fact 
that one of the parties was its citizen. But this is a distortion of the 
holding in the Dick case. There the citizen of Texas was not a party 
to the contract, but only an assignee.'** Did not the loss which was 
insured against occur in Mississippi, and did not the contract con- 
template payment there? Although the Court spoke of governmental 
interests, it treated this as an argument that Mississippi might apply 
its law as that of the place of performance, and, proceeding to com- 
pare the “relative importance of the interests of the forum as con- 


163. It will be observed that this is not quite the same thing as a specification of 
the maximum time which may elapse between the accrual of a cause of action and 
the commencement of action. So far as can be judged, however, the difference is 
immaterial. 

164. Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 
143, 148 (1934). 

165. Id. at 147. 

166. Id. at 149. 

167. Moreover, since he was a resident of Mexico, his domicile in Texas was 
nominal only. It may be conceded that the state’s basis for asserting an interest can 
become so attenuated as to justify its disregard. See Grubel v. Nassauer, 210 N.Y. 149, 
103 N.E. 1113 (1913); cf. McDonald v. Mabee, 243 U.S. go (1917). But domicile 
or residence in fact (not of “one of the parties” but of the party whose residence is 
significant) is a recognized basis for the assertion of state power or policy in many 
instances. Milliken v. Meyer, 311 U.S. 457 (1940); Griffin v. McCoach, 313 U.S. 
498 (1941); cf. Union Trust Co. v. Grosman, 245 U.S. 412 (1918). 
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trasted with those created at the place of the contract...,” 
concluded that there was a denial of due process because Mississippi 
had “but slight connection with the substance of the contract obliga- 
tions.”1°* The thesis of this chapter can derive no support from the 
Court’s employment of the concept of governmental interest, since 
it treats the interest of Mississippi as being predicated on such 
artificialities as the place of payment rather than on incidents that 
realistically warrant the application of policy—and, moreover, 
because it begs the question by treating the opposing interest as 
being not that of Tennessee but that of the insurance company, 
based on the “applicable” law of Tennessee. 

One gets the impression that the Court was influenced by the 
fact that, just as Mr. Dunken had moved from Tennessee to Texas 
after taking out life insurance, so here the treasurer moved from 
Tennessee to Mississippi after his employer took out fidelity insur- 
ance. But surely the differences are significant. Here the insured was 
a Mississippi corporation, as the insurer well knew. The contract 
expressly contemplated that the treasurer—not to mention other 
employees within the policy's coverage—would be employed in 
Mississippi, and undertook to indemnify against misconduct any- 
where. The misconduct occurred in Mississippi. It cannot be said 
that Mississippi had no interest in the application of its policy until 
the treasurer entered the state. 

John Hancock Mutual Life Ins. Co. v. Yates'® is similar to the 
Dunken case, in that the insurance policy was issued under circum- 
stances that could not conceivably give the forum any interest in 
the application of its governmental policy regarding the business of 
insuring lives. The policy was applied for and delivered in New 
York, where the insured and the beneficiary both resided, and where 
the insured died. The widow moved to Georgia and there brought 
action on the policy. The defense, which was iron-clad under New 
York statutes as construed by the New York courts, was that the 
application contained material misrepresentations. The Georgia 
court, though professing to recognize that the contract was governed 
by New York law, applied Georgia precedents permitting the jury 
to find that the insured had answered the questions in the applica- 
tion truly, but that the agent had written false answers; that the 
knowledge of the agent was imputed to the company; and that the 

168. Hartford Accident & Indemnity Co. v. Delta & Pine Land Co., 292 U.S. 143, 


150 (1934). 
169. 299 U.S. 178 (1936). 
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misrepresentations were not “material.” This deviation from New 
York law was justified on the ground that such matters related to the 
remedy, or mode of procedure, and were determinable by the law of 
the forum. Mr. Justice Brandeis gave this argument deservedly short 
shrift, holding that the Georgia court had denied full faith and 
credit to the laws of New York. 

It is manifest that Georgia had no interest in the application to 
this case of any policy to be found in its laws. When the contract 
was entered into, and at all times until the insured died, the parties 
and the transaction were beyond the legitimate reach of whatever 
policy Georgia may have had. Any interest asserted by Georgia must 
relate to the circumstance that the action is tried there, and must 
arise not from any policy directed to the business of life insurance 
but from some policy having to do with the business of the courts. 
This was apparently recognized even by the Georgia court; hence 
the disingenuous characterization of the matter as one of “pro- 
cedure” rather than of “substance.” What was not recognized was 
that Georgia had no such policy relating to the administration of its 
courts as would permit the assertion of an interest in the applica- 
tion of the laws that were applied. Of course, the forum is not 
required by the Full Faith and Credit Clause, or the Due Process 
Clause, or the Contracts Clause’”® to apply every jot and tittle of the 
proper foreign law to the exclusion of its own; but its application of 
local law in a case such as this must find reasonable justification in a 
relevant policy. The application of New York law here would have 
caused the Georgia court no such inconvenience as is contemplated 
by the doctrine favoring the law of the forum in procedural 
matters.'"! Nor could it have interfered in any conceivable way with 
any Georgia policy concerning administration of its courts. The 
decision could mean only that Georgia differed with New York with 
respect to the regulation of life insurance transactions, and applied 
its own views to a transaction with which it had no concern. 

The celebrated case of Griffin v. McCoach‘” also contains a 
ruling on the propriety of a choice of law in terms of the Due Proc- 
ess Clause or the Full Faith and Credit Clause—a fact that is in 


170. Cf. the analysis of Aetna Life Ins. Co. v. Dunken, 266 U.S. 389 (1924), in 
terms of impairment of the obligation of contracts. 

171. See RESTATEMENT, Conriicr or Laws ch. 12, Introductory Note (1934); 
Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 YALE L.J. 333 
(1933). 

172. 313 U.S. 498 (1941). 
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some danger of being obscured by the highly controversial holding 
concerning the source of rules for choice of law in diversity cases 
in the federal courts. The ruling was that, even assuming that the 
insurance transactions were New York contracts, “valid” under New 
York law, Texas could constitutionally refuse enforcement of rights 
asserted under them on grounds of local public policy, the insured 
being a citizen of Texas; and, according to the more familiar 
holding, what the Texas court would constitutionally do, the federal 
court sitting in Texas must also do in the interpleader proceeding.‘ 
For the time being we shall defer consideration of the case in so far 
as it bears on the function of federal courts with respect to choice of 
law in diversity cases.'"* For present purposes, the case has special 
significance in two ways: 

1. It drives a stake through the heart of the Brandeis fallacy.’ 
That is to say, the decision cannot be explained in territorialist terms 
on the ground that, while New York law “governed,” Texas was free 
to refuse enforcement to the rights thereby created because in so 
doing it did not impair the substantive rights of the assignees, but 
left them free to pursue their remedy elsewhere. This was an inter- 
pleader proceeding, and the result was a judgment on the merits 
awarding the proceeds of the policy to the administrator as against 
the assignees. Thus the decision clearly confirms the conclusion that 
the measure of a state’s right to apply its “local public policy” is the 
same as that of its right to apply its “law”: a legitimate interest in 
the application of its governmental policy is required, and is all that 
is required, in either case. 

2. It reinforces our conclusion that the Supreme Court, in re- 
viewing state court decisions on choice of law, will not “weigh” the 
conflicting interests of the states concerned but will inquire no 
further than is necessary to ascertain that the state whose law is 
applied has a legitimate interest in its application. This aspect of 
the case is somewhat obscured by the fact that the Court was 
reviewing the decision of a lower federal court in a diversity case; 
nevertheless, with respect to this branch of the decision, the Court 
was performing the same function that it performs when reviewing 
the decision of a state court: it was deciding whether Texas could 
apply its law consistently with the Due Process and Full Faith and 


173. Id. at 504 et seq. See also the decision of the Court of Appeals on remand, 
123 F.2d 550 (5th Cir. 1941). 

174. See note 344 infra. 
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Credit clauses. If the Court does possess the power to determine the 
relative merits of the conflicting state policies, this case, above all 
others, should have called forth its exercise. Texas stood alone 
among all the states in its “cynic fear”'”® that the lives of its citizens 
would be endangered unless an insurable interest were required of 
beneficiaries and assignees, even though the insured himself pro- 
cured the insurance;'" some indication that the policy of Texas was 
a vestigial one is afforded by the fact that within a few years it was 
changed by statute;* and the “reasonable expectations” of the 
assignees cried aloud for vindication. 


The capstone of the argument is supplied by Watson v. Em- 
ployers Liability Insurance Corp." So explicit is the Court’s analysis 
in terms of state interests and its rejection of territorialist dogma 
that any interpretation seems superfluous.'*° The significance of the 
case is best appreciated through study of the concurring opinion of 
Mr. Justice Frankfurter, who plainly had deep misgivings about the 
interest analysis and who sought to avoid a decision on constitu- 
tional grounds. He would have rested the decision on the ground 
that Louisiana, in the exercise of its power to exclude the foreign 
insurance company from doing business in the state, lawfully 
obtained the company’s actual consent to the terms of the direct- 
action statute. But this device failed to avoid a constitutional ques- 
tion, or even to change the ultimate constitutional issue. For Mr. 
Justice Frankfurter was, of course, confronted by the problem of 
“unconstitutional conditions”; and in the end his own analysis 
demonstrated that, to avoid the stigma of unconstitutionality, a con- 
dition exacted of a foreign corporation as the price of the privilege 
of doing business must meet “the standard of reasonableness.”1*" 
The same considerations that had led the majority to conclude that 


176. See Grigsby v. Russell, 222 U.S. 149, 156 (1911). 

177. See CARNAHAN, CoNFLIcT OF LAws AND LirE INsuRANCE CONTRACTS 340 
(2d ed., 1958), and authorities there cited. 

178. See 14 Trex. Civ. Stat. ANN. (Vernon, 1952) art. 3.49; id., art. 3.49-1 
(Supp., 1958). 

179. 348 U.S. 66 (1954). 

180. Specific mention may be made, however, of (a) the statement of the basis 
for Louisiana’s interest in protecting persons injured there, id. at 72-3; (b) the 
treatment of the Full Faith and Credit Clause as having substantially the same 
function as the Due Process Clause for the purposes under discussion, id. at 73; and 
(c) the recognition that Massachusetts also had an interest in the application of its 
contrary policy (“[B]ut plainly these interests cannot outweigh the interest of 
Louisiana...” ), id. at 73. 

181. Id. at 82. 
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Louisiana had a legitimate basis for the application of its policy, so 
that there was no denial of due process or of full faith and credit, 
led him to conclude that Louisiana had a reasonable basis for 
imposing the condition: 

It meets the test of reasonableness because the conditions imposed are 
fairly related to the interests which Louisiana may appropriately protect 
in surrendering its right to exclude a foreign corporation. The interests 


of Massachusetts or Illinois do not so obviously subordinate those of 
Louisiana that the latter must constitutionally yield to the former.1%? 


This, together with our review of the earlier cases, should set to rest 
any idea that the power to exclude plays a distinctive role in the 
analysis of this problem. When the Court has upheld the right of a 
state to apply its own law, it has sometimes thrown in the power to 
exclude as a makeweight argument; but when it has denied that 
right, the power to exclude has not availed the state. Whether the 
issue is cast in terms of due process and full faith and credit or in 
terms of the power to exclude, the test is the same: Does the state 
have a legitimate interest in the application of its policy? 

The prime significance of the concurring opinion lies in the fact 
that it is a rear-guard defense of traditional conflict-of-laws theory 
against the analysis in terms of state interests and its assumed im- 
plications. If we ask what Mr. Justice Frankfurter would accomplish 
by his proposed treatment of the case, we may fairly answer: 


1. He would limit the effect of the decision to cases in which 
the foreign corporation actually consents, leaving open the case 
in which the defendant is not licensed to do business locally;'** 

2. He would—at least hopefully—escape any direct inroad upon 
conflict-of-laws principles which deny Louisiana the right to “apply 
its law” to “modify” a foreign contract (Louisiana is somehow not 
applying its law, but only entering into a sort of contract with the 
company ); 

3. He would avoid the apprehended necessity of weighing, or 
balancing, the competing interests of Massachusetts and Louisiana. 
When the problem is stated in terms of the reasonableness of a 
condition of the right to carry on business, it is enough, it seems, to 
find that Louisiana has an interest, or a least that its interest is not 


182. Id. at 82-83. 

183. In addition, without explaining why, he speaks always of Louisiana’s interest 
in protecting its own “citizens,” implying unwillingness to follow the majority in 
conceding the state an interest in protecting any person injured within its borders. 
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“obviously” subordinate to that of the other state.** Mr, Justice 
Frankfurter was keenly aware of the fact that Massachusetts like- 
wise had interests at stake in the case before the court; his state- 
ment of them is a model for those of us who would inquire into 
such matters.’** He felt that the majority was ignoring those 
interests. In the light of the fact that the majority expressly con- 
ceded them,'**® this feeling must have been premised on the view 
that recognition necessarily involves evaluation and choice. Under- 
standably, Mr. Justice Frankfurter shrank from undertaking such 
an evaluation: “Realization that the Louisiana statute... raises the 
delicate problem of balancing interests—that refractory aspect of due 
process—admonishes its avoidance when an easier solution lies at 
hand.”"** The problem of balancing interests is delicate and 
refractory indeed, because it is a legislative problem. But the 
majority did not ignore the interests of Massachusetts, nor did it 
feel compelled to weigh them against those of Louisiana and make 
a choice. Nothing in the opinion implies that the Louisiana statute 
would be controlling if the action were brought in Massachusetts; 
on the contrary, the implication is that Massachusetts would be 
similarly free to advance its own interests. The refusal of the 
majority to weigh the interests of Massachusetts in the balance is 
no more a disregard of those interests than is Mr. Justice Frank- 
furter’s neglect to perform a similar operation when inquiring into 
the reasonableness of the condition imposed by Louisiana. 

The concurring opinion suffers from a petitio principii of which 
its author would surely not be guilty but for the powerful influence 
of the obligatio theory and its great exponent, Holmes. “Whether 
Louisiana may rewrite a contract, whose obligations are determined 
by Massachusetts... by deleting a substantial feature of that con- 
tract and thereby enlarging the obligation of the insurance com- 
pany, surely raises a serious question affecting the constitutional 
relationships of the States one to another.”’** To state the question 





184. See the quotation at note 182 Se 

185. See Watson v. Employers Liability Assurance Corp., 348 U.S. 66, 75-76 
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186. “Of course Massachusetts also has some interest in the policy sued on in 
this case.” Id. at 73. 

187. Id. at 78. 
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in this way is to answer it. But is the obligation of the contract 
determined by Massachusetts, or is it determined by Louisiana to 
the extent that Louisiana interests are concerned and to the extent 
that Louisiana is in position to effectuate its interests? 

Finally, the influence of the vested-rights theory on the concur- 
ring opinion is evident in the attempt to resurrect the Brandeis 
fallacy in spite of the fatal effect of Griffin v. McCoach.** All these 
matters are significant because the majority of the Court rejected 
them. No longer is it possible to assume that the law of the state of 
contracting fixes the obligation of the contract, irrespective of the 
interests of other states; no longer is it possible to explain that ap- 
parent exceptions to the rule, predicated on local public policy, 
consist merely in refusing aid in the enforcement of distasteful 
agreements, leaving the claimant to pursue his remedies elsewhere. 
Louisiana’s interests here clearly overrode a defense based on the 
law of another state, and sustained a judgment on the merits against 
the insurance company. 

In closing this portion of the discussion we may refer briefly to 
the cases dealing with the public-law aspects of insurance regula- 
tion.!°° These cases are not to be dismissed as irrelevant because 
they do not involve the same vested-rights concept that has been 
developed in the private-law cases.'*' Like cases involving jurisdic- 
tion to tax, they are significant for their development of the concept 
of governmental interest. The interests involved, however, are 
different from those involved in the private-law cases. It is only for 
that reason, and in the interests of economy, that they are not 
treated in detail here. 

The two outstanding cases in the series are Hoopeston Canning 
Co. v. Cullen’ and Allgeyer v. Louisiana.** Of the Hoopeston case 
it is sufficient to say that it amply and explicitly confirms 
the analysis in terms of state interests. The conceptualism of 


189. See id. at 76. Mr. Justice Frankfurter concurred in the result in Griffin v. 
McCoach, 313 U.S. 498 (1941). 

190. These are sometimes referred to as “regulatory,” Watson v. Employers 
Liability Assurance Corp., 348 U.S. 66, 78 (1954) (concurring opinion), or “police 
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cases heretofore discussed the legislation affects the relations between the parties to 
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191. Cf. Frankfurter, J., concurring in Watson v. Employers Liability Assurance 
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Allgeyer is a thing of the past—if, indeed, it ever was so formi- 
dable as many of us have been inclined to assume, If we 
infer from the case that Louisiana, in the same circumstances, 
could not constitutionally regulate the relations between the parties 
arising from the agreement, it is indeed a precedent at war with the 
interest analysis, and we can say only that it has been deprived 
of vitality by subsequent decisions. Such a reading of the case, 
however, is unwarranted. The interests that would be involved if 
Louisiana were attempting to regulate the relations between the 
parties are quite different from those that were involved in Allgeyer; 
and, on reflection, the holding of that case (though not its language ) 
can be substantially supported on the ground that, if allowance is 
made for certain principles that were taken for granted at the time, 
Louisiana had no legitimate interest in asserting its policy. The 
interest primarily involved was a revenue interest; Louisiana was 
attempting to require foreign insurance companies to pay a license 
fee if they underwrote risks within the state, even though they 
refrained from “doing business” within the state."* The proceeding 
was one to recover a statutory penalty from a resident who, in 
violation of the statute, acted within the state to effect insurance 
on property in the state by a foreign corporation not licensed to do 
business there. An explicit holding that Louisiana had no legitimate 
interest in collecting a license tax in such circumstances, and partic- 
ularly that it was not justified in implementing its fiscal policy by 
exacting penalties of residents who merely dealt with the company, 
would have been understandable.’” 


194. See id. at 583. See State v. Williams, 46 La. Ann. g22 (1894), for the 
background. 

195. The Louisiana law might also have been interpreted as expressing a policy 
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v. FRATERNAL INSURANCE 


It is a notorious fact that in cases involving fraternal insurance 
the Supreme Court has consistently invoked the Full Faith and 
Credit Clause to upset the choice of law made by state courts, 
paying little heed to the interests of states other than that of the 
corporate domicile in its determination to enable such enterprises 
to operate under a uniform law. Some of the precedents do not have 
the strength with which they have been credited, and the latest in 
the series indicates a wholesome trend by some members of the 
Court away from the earlier position. When all is said, however, the 
fact remains that in these cases the Court has adopted a position 
quite inconsistent with an analysis in terms of state interests. In so 
doing, the Court has clearly assumed to perform a function that 
belongs to Congress. 

Perhaps the most striking of the cases is Sovereign Camp of 
Woodmen of the World v. Bolin.*** The insured, a resident of Mis- 
souri, joined a local lodge of the Nebraska society at a time when the 
by-laws provided that his obligation to pay dues and assessments 
should cease after twenty years. After this period had elapsed he 
ceased to make payments, and thereafter died. In the action on the 
certificate in Missouri, the society relied upon a decision of the 
Supreme Court of Nebraska, Trapp v. Sovereign Camp,’ holding 
that the by-law making the certificate fully paid in twenty years 
was ultra vires. The Missouri court gave judgment for the beneficiar- 
ies, holding that the contract, being made in Missouri, was governed 
by Missouri law and that the by-law was not ultra vires—or that, 
if it was, the society was estopped to plead that defense. The 
Supreme Court, without dissent, reversed in an opinion by Mr. 
Justice Roberts, holding that the judgment below “denied full faith 
and credit to the public acts, records, and judicial proceedings of 
the State of Nebraska.”'** In support of its decision the Court first 
offered what appears to be a characterization and choice-of-law rule 
of its own making, independent of the Constitution: 


The beneficiary certificate was not a mere contract to be construed 
and enforced according to the laws of the State where it was delivered. 
Entry into membership of an incorporated beneficiary society is more 
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than a contract; it is entering into a complex and abiding relation and 
the rights of membership are governed by the law of the State of 
incorporation.1°® 


It will be convenient for the time being to defer discussion of the 
second ground for the decision. As its third ground, the Court held 
that the judgment of the Nebraska court in the Trapp case was con- 
clusive as to both the issue of ultra vires and the issue of estoppel: 
[I]t need only be said that the Trapp case was a class suit in which it 
was determined that the petitioner lacked power, under the law of 
Nebraska, to issue such certificates. In such a suit the association 
represents all its members and stands in judgment for them, and even 
though the suit had a different object than the instant one it is con- 
clusive upon all members of the association with respect to all rights, 
questions, or facts therein determined.?° 


As its fourth ground the Court said: “Under our uniform holdings 
the court below failed to give full faith and credit to the petitioner's 
charter embodied in the statutes of Nebraska as interpreted by its 
highest court.”**! In brief, if we disregard the Court’s apparent ven- 
ture into the common law of conflict of laws and its second ground 
of decision, the holding was (1) that Missouri denied full faith and 
credit to the judgment in the Trapp case; and (2) that Missouri 
denied full faith and credit to the charter, a public act of Nebraska, 
as construed. In the latter context the judgment in the Trapp case 
figures not as a former adjudication, binding on the plaintiff here, 
but only as an authoritative construction of the Nebraska statute. 
The first of these holdings is quite untenable. The Trapp case 
was not a class action in any such sense that the judgment therein 
could be binding on Bolin in his action. It is true that Trapp pur- 
ported to sue on behalf of himself and all others similarly situated; 
but otherwise the proceeding had none of the characteristics of a 
class action.2°2 The Court would have encountered considerable 
difficulty in holding that the interests of Bolin were adequately 
represented by Trapp. It did not even attempt to do so, but held 
instead that Bolin was represented in the former action by the 
association—his adversary in the pending action. In the Trapp case, 


199. Id. at 75. However, the Court cited two earlier cases decided on con- 
stitutional grounds. These will be discussed below. 
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as here, the association was defending a position antagonistic to the 
interests of holders of paid-up certificates. How the Court could 
have thought that the interest of the holder of such a certificate 
could be adequately represented by his antagonist is a puzzle sur- 
passed only by the willingness of commentators to accept the ruling 
without question.?"* Our further examination of the decision, 
together with a review of the earlier cases, may throw some light on 
the Court’s startling treatment of this matter. 

Putting aside, then, the question of full faith and credit to the 
judgment in the Trapp case, we come to the holding that Missouri 
denied full faith and credit to the charter as a public act of Ne- 
braska. This clearly relates back to the Court’s determination that 
the question was not one of contract but of a “complex and abiding 
relation,” governed by the law of the corporate domicile: “Another 
State, wherein the certificate of membership was issued, cannot 
attach to membership rights against the society which are refused 
by the law of the domicile.”*°** This is as conceptualistic and ter- 
ritorialist as the apparent rule of the Dodge case, referring to the 
law of the place where a contract is made. It permits no recognition 
of the possible interest of the state where the insured resides in 
regulating the insurance transaction. It enforces uniformity in 
accordance with the law of the corporate domicile irrespective of 
the interests of other states. We may concede that Nebraska has an 
interest in fostering this type of enterprise, and that from Nebraska’s 
point of view the nation-wide application of Nebraska law would 
be desirable. But what of the interest of Missouri? 

It is when we inquire into Missouri’s policy, and its interest in 
the application of that policy, that the second ground for the court’s 
decision, heretofore neglected, becomes significant. All states 
exempt fraternal benefit societies from their general insurance 
laws.*°° Missouri is, and was, no exception. In 1879 it authorized 
incorporation of fraternal beneficiary societies and exempted them 
from the general laws regulating insurance. Two years later it 
exempted foreign as well as domestic societies. A revision of the 
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private corporation laws in 1889 exempted domestic fraternal 
societies from the general insurance laws but, apparently through 
inadvertence, made no reference to foreign societies. In 1897 foreign 
societies were dealt with again, being exempted from the insurance 
laws if they registered and complied with certain other conditions. 
There was thus, as both the state court and the Supreme Court 
observed, a “hiatus” of eight years, during which the status of 
foreign fraternal societies was ambiguous. They continued to 
operate in the state, organizing lodges, obtaining members, and 
issuing benefit certificates. It was in this period—in 1896—that Bolin 
joined the lodge and obtained his certificate.*°° 

Because there was, technically, no law on Missouri's books in 
1896 exempting foreign societies from the insurance laws, the 
Missouri court insisted upon treating the Woodmen of the World 
as an old-line company, subject to those laws. It is a little difficult 
to understand this insistence. So far as appears, there was nothing 
in the laws regulating commercial insurance that would have aided 
the court in deciding for the plaintiff on the issue as to whether the 
certificate was ultra vires.” According to the Missouri court itself, 
nothing hinged on this determination, since the opinion states 
emphatically that the finding that the contract was not ultra vires 
would stand even if the society were not treated as subject to the 
general laws.*°* On rehearing this position may have been modified, 
though in an obscure way. The court seems to be saying that if, in 
other similar cases, the society can show compliance with the act of 
1897, that fact may retroactively give it status as a fraternal society 
during the period 1889-1897. Even so, however, the court would 
decide the question of ultra vires and estoppel by Missouri law; and 
the question whether that law would make a distinction between 
old-line companies and fraternal orders with respect to these ques- 
tions is left open.?° 

All this is confusing, and seems to lead nowhere in particular. 
For purposes of the record before it, the Missouri court emphatically 
adhered to the view that it made no difference whether the 
defendant was regarded as a fraternal society or as an old-line 
company subject to the general regulatory laws. Then why did it 


206. This background is briefly recounted in the opinion of Mr. Justice Roberts, 
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insist upon treating the defendant as a non-exempt, old-line 
company? The best guess, perhaps, is that it sought thus to avoid 
the compulsion of Supreme Court decisions holding that the law 
of the state of incorporation is controlling in cases involving frater- 
nal societies.‘° By characterizing the question before it as one 
concerning a commercial insurance contract rather than one con- 
cerning fraternal societies, the court apparently hoped to justify 
application of the law of the place of contracting instead—in order 
to decide whether the contract was ultra vires. At any rate, the 
Supreme Court appears to have placed such an interpretation on the 
Missouri court’s decision: 


The court below was not at liberty to disregard the fundamental law 
of the petitioner and turn a membership beneficiary certificate into an 
old line policy to be construed and enforced according to the law of the 
forum. The decision that the principle of ultra vires contracts was to be 
applied as if the petitioner were a Missouri old line life insurance 
company was erroneous in the light of the decisions of this court which 
have uniformly held that the rights of members of such associations are 
governed by the definition of the society’s powers by the courts of its 
domicile.?1 


The significant fact that emerges from all this is that it nowhere 
appears that Missouri had formulated any policy whatever for the 
protection of its residents in their dealings with such societies. On 
the contrary, that state was no laggard in the movement to give 
such societies “special consideration” and exempt them from 
ordinary regulations designed for the protection of the insured. For 
a brief period, in which the certificate in suit was issued, Missouri 
had by oversight neglected to give exemption to foreign societies; 
but neither in this period nor at any other time did it announce a 
policy hostile to such organizations, or inconsistent with the policy 
of Nebraska. In this light, the decision is consistent with the interest 
analysis. 

We can find no such consolation, however, in all of the cases in 
this series. The first two, Royal Arcanum v. Green’ and Hartford 
Life Ins. Co. v. Ibs,?"* were decided on the same day. In Green, the 
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action was by a New York member against a Massachusetts society, 
and the question was whether the society could, by amendment of 
its by-laws, require the member to pay assessments at a rate higher 
than that stated in his certificate. The New York Court of Appeals 
held that it could not, and the Supreme Court reversed, holding 
that New York had denied full faith and credit to the laws of 
Massachusetts. The opinion of Chief Justice White is not a model 
of lucidity, but close examination of it reveals some points of interest 
and significance. 

Here, as in Bolin, there had been a prior action, purporting to be 
a class action, in the domiciliary state, in which it was determined 
by the Massachusetts court that the society could validly increase 
assessments without the consent of members. This proceeding had 
at least as much claim to be regarded as a class action as had the 
Trapp case in Nebraska. If the judgment in such a proceeding is 
ever to be properly regarded as binding on members in other states, 
it would seem that the Court might have rested its decision in Green 
on the ground that New York denied full faith and credit to the 
judgment—especially since in the New York courts the society had 
invoked the Full Faith and Credit Clause specifically only in that 
connection. The Court did not do so. Instead, it specifically 
grounded its decision on the denial of full faith and credit to the 
laws of Massachusetts, as interpreted by the courts of that state, 
and did not reach the question whether the Massachusetts judgment 
was res judicata. This behavior indicates some uncertainty as to the 
binding effect of the judgment, and the opinion contains a fairly 
clear indication of the basis for that uncertainty—a basis only hinted 
at in the Bolin case. In the prior action at the corporate domicile the 
plaintiffs were, apparently, Massachusetts members of the society. 
No question of conflict of laws was suggested or decided. The plain- 
tiffs could hardly be said to have been representative of members 
in other states; the issue could hardly be said to be a common one— 
unless, indeed, one is to assume that the applicability of Massachu- 
setts law was so clear and inevitable that the opportunity to litigate 
the question was of no value. Chief Justice White seems to have 
made just such an assumption. At two places in the opinion*™* he 
seems to be saying: (a) If Massachusetts law is applicable, the 
prior judgment is res judicata because the effect of that law was 
litigated and determined; (b) however, if New York law is appli- 
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cable to certificates issued in that state to local residents the 
Massachusetts judgment is not binding with respect to New York 
members; (c) since Massachusetts law governs, the former judg- 
ment is conclusive, although it is unnecessary to decide that 
question because full faith and credit is required to the Massachu- 
setts law as such. By such strange reasoning did the Court, regret- 
tably, avoid facing up to the interesting question: Is the judgment 
in a class action brought against the society at its domicile by local 
members binding on members in other states when the possible 
applicability of the laws of their respective home states is neither 
suggested nor determined? 

Chief Justice White’s opinion is quite possibly the source of the 
remarkable holding in Bolin that the judgment in the prior action 
is binding because affected members were represented therein by 
their adversary, the society. At three points the opinion refers to 
such representation,’'° specifically relying on the stockholders’ 
liability cases, in which it was held that with respect to the ques- 
tions of insolvency and the amount due to creditors the stockholders 
are represented by the company. That those cases are not in point is 
too clear for discussion. 

Chief Justice White’s argument in support of the position that 
the law of the domicile is applicable, and that other states are 
required by the Full Faith and Credit Clause to apply it, reduces to 
two propositions: (a) Such organizations as these could not con- 
veniently operate if the validity of assessments were to be deter- 
mined by a diversity of state laws; (b) therefore, and in the nature 
of things, the law of the domicile governs: 


Before coming to consider the subject in its first aspect as controlled 
by authority, we briefly contemplate it from the light of principle. ... 

It is not disputable ...that all the rights of the complainant con- 
cerning the assessment ...had their source in the constitution and by- 
laws and therefore their validity could be alone ascertained by a con- 
sideration of the constitution and by-laws....[I]t necessarily follows 
that resort to the constitution and by-laws was essential unless it can be 
said that the rights in controversy were to be fixed by disregarding the 
source from which they arose and by putting out of view the only con- 
siderations by which their scope could be ascertained. Moreover, . . . [the 
laws of Massachusetts] were integrally and necessarily the criterion to be 
resorted to for the purpose of ascertaining the significance of the con- 
stitution and by-laws. Indeed, the accuracy of this conclusion is irresist- 
ably manifested by considering the intrinsic relation between each and all 
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the members concerning their duty to pay assessments and the resulting 
indivisible unity between them in the fund from which their rights were 
to be enjoyed. The contradiction in terms is apparent which would rise 
from holding on the one hand that there was a collective and unified 
standard of duty and obligation on the part of the members themselves 
and the corporation, and saying on the other hand that the duty of mem- 
bers was to be tested isolatedly and individually by resorting not to one 
source of authority applicable to all but by applying many divergent, 
variable and conflicting criteria. In fact their destructive effect has long 
since been recognized.71¢ 


The interest of New York in securing to its residents the benefits 
bargained for, at the rates agreed upon, was ignored. 

The Ibs case, which arose in Minnesota and involved the 
validity of assessments made by a Connecticut company in order to 
maintain a margin in the fund from which benefits were paid, was 
decided solely on the basis of full faith and credit to the judgment in 
a prior class action at the corporate domicile. For present purposes, 
therefore, our interest in the case is limited to the question, raised 
by the Bolin and Green cases, as to the binding effect of such a 
judgment upon members resident in other states.*!* We shall not 
find an answer to that question, but we shall find further support 
for the view that the ruling of Bolin as to this point was unsound. At 
the outset it is clear that Mr. Justice Lamar understood the theory 
and function of class actions, and rested his decision on the ground 
that Ibs was represented by the thirty certificate holders who were 
complainants in the action at the domicile; there was no nonsense 
about his being represented by the corporate adversary. Moreover, it 
is expressly stated that among the complainants in the prior action 
were members residing in different states.** This fact is not con- 
clusive, but it suggests that the interests of nonresident members 
were represented as they were not in the other two cases, and that 
if the representatives did not urge the applicability of the laws of 
other states other nonresident members might be precluded by their 
failure to do so. Finally, the issue as we have stated it in connection 
with Bolin was not presented. The Minnesota court, in two opinions, 
did not discuss choice of law and did not hold that Minnesota law, 


216. Id. at 541-42 (italics added); cf. New York Life Ins. Co. v. Cravens, 178 
U.S. 389 (1900). 

217. In passing it may be noted that here, as in cases where the decision is rested 
on the requirement of full faith and credit to the laws of the state of incorporation, 
the Court stressed the need for the affairs of such organizations to be governed by a 
uniform law. 237 U.S. 662, 670-71 (1915). 

218. Id. at 667. 


THE CONSTITUTION AND CHOICE OF LAW 251 





rather than the law of the corporate domicile, governed; it discussed 
the validity of the assessments as a matter of general law, citing 
cases from Minnesota and other states.?"® There is no indication that 
the law of Connecticut was pleaded or otherwise invoked. Hence we 
still have no answer to the question whether a member is precluded 
from insisting on the law of the state of his residence by a former 
judgment in a class action in which the relevance of that law was 
not considered. All we can say is that nothing but confusion resulted 
from the citation of this clear-headed decision in the Green?*® and 
Bolin™* cases for the proposition that the affected member is 
represented by the society. 

Hartford Life Ins. Co. v. Barber?’ is in every respect similar to 
Ibs. The Court reversed a judgment of the Missouri Supreme Court 
denying full faith and credit to the judgment in the same class 
action involved in that case.”** 

Modern Woodmen of America v. Mixer*** has two aspects. The 
certificate was issued in 1901 in South Dakota, where the member 
resided at the time. In 1910 the member left his home, then in 
Nebraska, and except for a letter in the following year was not 
heard from thereafter.**> After the lapse of more than seven years 
the beneficiary brought suit on the policy in Nebraska, relying on 
the presumption of death after seven years’ unexplained absence. 
The society pleaded a by-law, adopted in 1908, according to which 
unexplained absence was excluded as a ground for recovery until 
the insured’s full life expectancy had expired. Also pleaded was the 
decision of the Supreme Court of Illinois (Illinois being the cor- 
porate domicile) in Steen v. Modern Woodmen of America,?** 
holding the by-law valid as applied to certificates issued before its 
adoption. The Nebraska Supreme Court affirmed a judgment for 
the plaintiff on the ground that, while the member had agreed to be 
bound by by-laws adopted in the future, the by-law in question 


219. Ibs v. Hartford Life Insurance Co., 119 Minn. 113, 137 N.W. 289 (1912); 
121 Minn. 310, 141 N.W. 289 (1913). 

220. 237 U.S. 531, 546 (1915). 

221. 305 U.S. 66, 79 n.14 (1938). 

222.245 U.S. 146 (1917). 

223. It is difficult to see what purpose was served by the citation of this decision 
in Bolin. See 305 U.S. 66, 78 n.12 (1938). 

224. 267 U.S. 544 (1925). 

225. Transcript of Record at 41 et seq. Both parties took the position that in the 
absence of proof of the law of South Dakota it should be presumed to be the same 
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unreasonably altered rights arising from the certificate and was 
invalid.” The Supreme Court unanimously reversed, Mr. Justice 
Holmes writing a brief opinion: 


The indivisible unity between the members of a corporation of this 
kind in respect of the fund from which their rights are to be enforced 
and the consequence that their rights must be determined by a single 
law, is elaborated in Supreme Council of the Royal Arcanum vy. Green. ... 
The act of becoming a member is something more than a contract, it is 
entering into a complex and abiding relation, and as marriage looks to 
the domicil, membership looks to and must be governed by the law of 
the State granting the incorporation....It does not matter that the 
member joined in another State.??* 


The Court squarely held that full faith and credit had been 
denied to the Illinois charter as construed by the Illinois court. It 
did not suggest that credit had been denied to the judgment in the 
Steen case. It could not very well have relied on that judgment, 
because Mrs. Steen purported to sue for herself alone; there was no 
pretense of a class action. Only by regarding the society as Mrs. 
Mixer’s representative in the Steen case could the Court have held 
the judgment conclusive. It is heartening that Mr. Justice Holmes 
did not assume that indefensible position. 

Analyzing the case in terms of state interests, we concede the 
interest of Illinois in fostering such societies and inquire what 
governmental policy was expressed by Nebraska (or South Dakota ) 
in its rule that death is presumed after seven years’ absence. The 
answer is, at least for purposes of the question before us: None. As 
the Illinois Supreme Court said in the Steen case: 


This is an arbitrary presumption. ...It was a rule born of necessity. ... 
[T]here is now no sound reason for continuing the rule except that it has 
existed for so long a time that convenience makes it the best rule to 
follow where no other rule is established by statute or agreement.... 
[P]arties may by contract change an established rule of evidence and 
provide that a different rule shall apply in determining controversies that 
may arise between the parties to the contract.? 


There is no indication that Nebraska’s conception of the presump- 
tion was different. No statute and no policy of Nebraska invalidated 


227. Mixer vy. Modem Woodmen of America, 111 Neb. 334, 197 N.W. 129 
(1923). See Garrison v. Woodmen of America, 105 Neb. 25, 178 N.W. 842 (1920); 
cf. Modern Woodmen of America v. Mixer, 267 U.S. 544, 550 (1925). 

228, Id. at 551. 
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agreements whereby the presumption was waived.” If nothing 
more were involved than a stipulation in the certificate abrogating 
the presumption, it would be quite clear that Nebraska had no 
contrary policy, and that full faith and credit to the law of Illinois 
was required. 

But the Mixer case involved the validity of a by-law enacted 
after the certificate had been issued. In this aspect the case is 
similar to Royal Arcanum v. Green:*' the state of the insured’s 
residence has an interest in protecting him against unilateral action 
by the managers of the society which, in its view, unreasonably 
derogates from the rights arising under the certificate, even though 
the member has agreed to be bound by future by-laws. One may 
disagree with Nebraska (and a number of other states**’) in the 
position that the by-law in question unreasonably altered rights 
created by the certificate; indeed, the opinion of the Illinois court 
in the Steen case is very persuasive. Surely, however, this is a matter 
which Nebraska can decide for itself, at least so far as its domestic 
policy is concerned; and the fact that this was not a domestic case 
merely means that Nebraska’s policy for the protection of its resi- 
dents was in conflict with the policy of Illinois, which would allow 
greater latitude to fraternal societies in the modification of promised 
benefits. The fact that enforcement of Nebraska’s policy may make 
it impracticable or inconvenient for such societies to operate on a 
nationwide basis is not, as Mr. Justice Holmes appears to have 
assumed, a reason why Nebraska’s policy should be required to 
yield to that of Illinois. The determination that such societies are to 
be fostered at the expense of interests of other states is not one to be 
made unilaterally by Illinois, nor is it one that can appropriately be 
made by the Supreme Court. It is a political determination that can 
appropriately be made only by Congress in the exercise of its powers 
under the Full Faith and Credit Clause. 

The last case in the series is Order of United Commercial 
Travelers v. Wolfe.*** The member and his beneficiary were at all 
relevant times residents of South Dakota; the defendant was an 
Ohio corporation. The member’s death occurred when his physician 
administered a local anesthetic in the course of an examination, it 

230. Cf. statutes invalidating agreements to shorten the period of limitations. See 
Order of United Commercial Travelers y. Wolfe, 331 U.S. 586 (1947). 

231. Note 212 supra. 

232. See the cases cited in Steen v. Modern Woodmen of America, 296 Ill. 104, 
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appearing that he suffered from a “rare idiosyncrasy.” The benefici- 
ary filed suit on the policy in a South Dakota court, claiming 
recovery for accidental death. On grounds of diversity of citizenship 
the action was removed to the federal court, which found for the 
plaintiff. The judgment was reversed on the merits by the court 
of appeals, which held that death was not accidental within the 
terms of the policy.*** The judgment of the court of appeals was 
made the judgment of the district court, and the matter seemed to 
be at an end. However, for some unexplained reason, the parties 
thereafter entered into a stipulation pursuant to which the case was 
dismissed without prejudice.*** The beneficiary assigned her rights 
to a citizen of Ohio, obviously to prevent removal, and the assignee 
filed suit in a South Dakota court some three years after the society 
had disallowed the claim. The society pleaded a provision of its 
constitution to the effect that no action should be brought after six 
months from the disallowance of the claim.?** Relying on a South 
Dakota statute providing that “every provision in a contract restrict- 
ing a party from enforcing his rights under it by usual legal pro- 
ceedings in ordinary tribunals or limiting his time to do so, is void,” 
the state court affirmed a judgment for the plaintiff.**7 The Supreme 
Court reversed, holding that South Dakota had denied full faith and 
credit to the public acts of Ohio under which the society was 
incorporated. 

For the first time in this series of cases the Court was sharply 
divided, Mr. Justice Black writing a dissenting opinion in which 
three other members of the Court joined. The majority opinion, 
written by Mr. Justice Burton, follows lines that are by now familiar. 
Some of its more significant aspects may be summarized as follows: 
(1) The need for uniformity in the obligations of the society to its 
members is emphasized from the beginning;** (2) Reliance is 
placed solely on “the character of the membership obligation” 
although there was color for the contention that the contract was 
“made in Ohio”;?** (3) The Ohio citizenship of the nominal plaintiff 
is disregarded, and the beneficiary is conceded whatever comfort is 


ee ne ——————t 
234. Order of United Commercial Travelers v. Shane, 64 F.2d 55 (8th Cir. 1933). 
235. Order of United Commercial Travelers v. Wolfe, 331 U.S. 586, 598 (1947). 
236. Such a provision had been held valid in Bartley v. National Business Men’s 
Ass’n, 109 Ohio St. 585, 143 N.E. 386 (1924). 
237. Wolfe v. Order of United Commercial Travelers, 70 S.D. 452, 455, 18 
N.W.2d 755, 756 (1945). 
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to be found in the fact that she and the insured were residents of 
South Dakota;*° (4) The ordinary rule that the forum may apply its 
own statute of limitations is held inapplicable, the distinguishing 
factor being membership in an organization which (it is empha- 
sized) is not operated for profit and has a representative form of 
government;*"* and (5) The existence of a South Dakota policy dis- 
approving contractual shortening of the period of limitations is 


doubted.?*” 


Three aspects of the opinion require special attention. 


1. Challenged by cases in which the Court had given explicit 
consideration to the interest of a state in having its law applied, Mr. 
Justice Burton acknowledged the relevance of “evaluated public 
policy” and said: “The weight of public policy behind the general 
statute of South Dakota, which seeks to avoid certain provisions in 
ordinary contracts, does not equal that which makes necessary the 
recognition of the same terms of membership for members of 
fraternal benefit societies wherever their beneficiaries may be.” 
Thus the Court, accepting the interest analysis, proceeds unabash- 
edly to evaluate the relative merits of the competing state interests 
and to declare that the interest of South Dakota is inferior.?*4 

2. If Mr. Justice Frankfurter is right in his concurring opinion in 
the Watson case,**° the fact that this society was licensed to do busi- 
ness in South Dakota should have furnished a basis for upholding 
the application of South Dakota law. The Court did not recognize 
such a basis. On the contrary, it turned the circumstance of licensure 
into an argument against the application of South Dakota law: 
since the state allowed the society to do business within its borders, 
having constructive notice of its constitutional provision limiting 
the time within which action could be brought, and did not revoke 
or refuse to renew the license, the assertion of an interest in the 





240.Id. at 601. 

241. Id. at 604-11. 

242. Id. at 612 and n.23. Cf. id. at 594. Space does not permit a full discussion of 
this point, but the Court’s position with respect to it is quite unconvincing. 

243.Id. at 624. 

244. Indeed, the Court goes further and informs South Dakota that it has mistaken 
its own interests: “It is concerned as much with the validity and fairness of the 
obligations to be enforced by assessments against its citizens who become members 
of the society as it is with the benefits to be claimed by those who -become its 
beneficiaries.” Id. at 625. 
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application of its law and policy is discredited.” Comment on this 
anomaly would seem to be superfluous. 

3. The Brandeis fallacy’ is revived in a slightly different, and 
insidious, form of statement.7*° 


There would be little sound public policy in permitting the courts of 
South Dakota to recognize an action to collect the full benefits to be 
derived from a membership in the petitioner society, while, at the same 
time, nullifying other integral terms of that same membership which 
limit certain rights of beneficiaries to enforce collection of such benefits. 
It is of the essence of the full faith and credit clause that, if a state gives 
some faith and credit to the public acts of another state by permitting its 
own citizens to become members of, and benefit from, fraternal benefit 
societies organized by such other state, then it must give full faith and 
credit to those public acts and must recognize the burdens and limitations 
which are inherent in such memberships.*** 


It is easy to understand how anyone, schooled in the assumption 
that the law of one and only one state must govern the whole of any 
transaction, might slip into such circular reasoning.**° On the other 
hand, if the Court understands the interest analysis which it em- 
ployed in Alaska Packers* and Griffin v. McCoach* and which 
Mr. Justice Burton acknowledges in his opinion, it ought also to 
understand that a transaction may be governed, in some or all of 
its aspects, by the laws of two or more states, as their interests may 
appear. Here the laws of South Dakota and Ohio concurred in 
fostering fraternal societies and in providing sanctions to enforce 
their obligations under certificates of insurance. They differed with 
respect to the validity of that portion of the agreement which 
limited the time within which action might be brought. South 
Dakota had an interest in the application of its policy just as Ohio 
had an interest in the application of its contrary policy. It is mis- 
leading to suggest that South Dakota adopted part of the Ohio law 
and rejected part. Its own law was quite sufficient to give rise to 





246. Order of United Commercial Travelers v. Wolfe, 331 U.S. 586, 594, 624 
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the obligation and also to invalidate the time limitation where its 
residents were concerned.”°* 

As an exposition of the interest analysis the dissenting opinion of 
Mr. Justice Black leaves much to be desired. (a) It relies on the 
maxim of conflict of laws to the effect that a state will apply its 
own statute of limitations, and on the cases holding that the Full 
Faith and Credit Clause does not require the contrary, without 
adequate analysis of the different situations in which the question 
may be presented;*** (b) it overstates the case by ridiculing the 
treatment of the society’s constitution as part of the “law” of Ohio, 
implying that Ohio has no legitimate interest in the transaction, and 
suggesting that if the action were brought in Ohio that state should 
be required to defer to the interest of South Dakota;?* (c) it relies 
uncritically, and in a way not very consistent with Mr. Justice 
Black’s majority opinion in Watson,” on the power of South Dakota 
to impose conditions on the privilege of the foreign corporation to 
do business in the state;*°* (d) it relies on the fact that the contract 
was made and to be performed in South Dakota, even citing Delta 
& Pine Land Co. in support of the position;”* (e) it distinguishes 
the Bolin case on the ground that all that was there involved was 
full faith and credit to the judgment in the prior “class” action;** 
and (f) it assumes that the function of the Court in such a case 


253. In the case of a contract between two natural persons, one resident in Ohio 
and one in South Dakota, it is not likely that the Court would make the argument 
advanced by Mr. Justice Burton; it is too clear by now that the interest of the state 
of residence of one of the parties can override the law of the place where the contract 
is “made.” But all the Court’s emphasis on the charter of the society as the necessary 
source of any rights under the contract does not change the fact that the problem is 
precisely the same as if a natural person rather than a corporation were involved. 

254. Order of United Commercial Travelers v. Wolfe, 331 U.S. 586, 627-30 
(1947). In a footnote Mr. Justice Black does acknowledge the authority of Home 
Ins. Co. v. Dick, 281 U.S. 397 (1930), and notes that the basis for the decision was 
the lack of an interest on the part of Texas; but this is clouded by the concept of 
“minor interest.” Id. at 628 n.2. 

255. Id. at 628 n.2, 629-30 et seq. 
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cumulation of “contacts” or incidents is not the same as an analysis of the interest 
of the state. 
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is to “weigh all the interests of each state involved.”?® In fact Mr. 
Justice Black does not undertake to choose between competing 
interests of South Dakota and Ohio, arguing instead that Ohio has 
no governmental interest; but the assumption that it is the function 
of the Court. to weigh and choose in cases of true conflict is not 
likely to win support for the analysis in terms of state interests. 

The most effective portion of Mr. Justice Black’s opinion is that 
in which he attacks the majority's assumption that a uniform law 
for fraternal orders is a constitutional necessity and that members of 
a society who control its affairs through a representative form of 
government do not need the protection of the laws of their home 
states. Contemporary comment on the Wolfe decision tended to 
take much the same line.**' Such argument is effective in so far as 
its purpose is to show that the state of the residence of the insured 
has a substantial interest that cannot be overridden except by a 
political decision of the Court. Its effectiveness is greatly impaired 
when it is advanced in a context which suggests that the judges who 
advance it would merely reach a contrary political decision. The 
character of information concerning the economic history and the 
business practices of this form of insurance organization is such 
that it ought to be apparent that the Court should be concerned 
with it only for the purpose of determining whether a state has a 
legitimate interest, and not for the purpose of determining which 
state policy is the more desirable as a national matter. 

In closing this phase of the discussion we may notice briefly a 
decision which does not relate to fraternal societies but which, as 
Mr. Justice Black indicates,”® is closely related. In National Mutual 
B. & L. Ass'n v. Brahan*® a Mississippi resident sued a New York 
building and loan association for the return of interest payments 
that were usurious according to the law of Mississippi. The contract 
purported to be made in New York, and the company invoked both 
the Due Process Clause and the Full Faith and Credit Clause. 
Without giving weight to the fact that this association, like a 
fraternal benefit society, dealt only with its own members, and 
without suggesting a need for uniformity in the regulation of its 
affairs, the Court sustained Mississippi's application of its own law. 
It did so on the ground of that state’s power to attach conditions to 
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the foreign corporation's privilege of carrying on a local business; 
but, as we have seen, such conditions would be invalid in the 
absence of a legitimate interest on the part of the state. The decision 
thus supports the interest analysis, and specifically tells against the 
special treatment accorded to fraternal benefit societies.?* 


vi. TORTS 


Mr. Justice Stone, in his historic employment of the interest 
analysis in Alaska Packers, was seemingly resigned to the Court’s 
commitment to a mechanical, territorialist approach in tort cases; 
he did not attack that supposed commitment, but distinguished 
liability under workmen’s compensation acts from tort liability.” 
The situation is not so discouraging now. Carroll v. Lanza**® and 
Watson v. Employers Liability Assurance Corp.,** which we have 
discussed, respectively, under the heads of workmen’s compensation 
and commercial insurance, may with equal justification be regarded 
as tort cases. They impressively demonstrate that in this field the 
Court is not dominated by territorialist dogma but is concerned 
with the policies and interests of the states involved. For the sake 
of completeness, however, the two cases which led Mr. Justice 
Stone to his conclusion should be considered. 

As it happens, both cases present a feature new to our discus- 
sion: instead of two co-ordinate states, each case involved a state 
on the one hand and federal territory on the other. Because of this 
feature, the discussion must proceed on two levels. In so far as 
possible, we shall consider the cases as if they involved an ordinary 
“conflict of laws” problem between states, and then consider briefly 
whether the involvement of federal legislative jurisdiction is signifi- 
cant. 


264. A serious question, however, may be raised concerning the interest of 
Mississippi. Its usury laws exempted domestic building and loan associations dealing 
with their own members. That being so, can the state be said to have had a policy 
for the protection of its residents dealing with such associations? Conceivably, it 
might have had such a policy, subject to an exception only in the case of associations 
which, because organized under local law, afforded safeguards which, in the judg- 
ment of the legislature, made the protection of the usury laws unnecessary. If, how- 
ever, the foreign association, by virtue of its organization and its compliance with 
Mississippi statutes regulating activities by foreign corporations, were found to possess 
the same qualities as domestic associations in this respect, the arbitrariness of the 
discrimination would throw considerable doubt on the reasonableness of the condition 
imposed and on the existence of any real protective policy. 

265. Alaska Packers Association v. Industrial Accident Commission, 294 U.S. 532, 
541 (1935). 

266. 349 U.S. 408 (1955). 

267. 348 U.S. 66 (1954). 
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In Western Union Tel. Co. v. Chiles*** a message was sent from 
Richmond, Virginia, addressed to a gunner on board a naval vessel 
at the Norfolk Navy Yard, a federal enclave in Virginia. The mes- 
sage was apparently delivered to the man on duty at the vessel’s 
gangway; it never reached the addressee, who sued in the Virginia 
courts to recover a “penalty” of one hundred dollars imposed by a 
Virginia statute for failure to deliver. The Court, reversing a judg- 
ment for the plaintiff, rested its decision on the provision of the 
Constitution investing Congress with exclusive legislative power 
over federal enclaves within a state.**® The gist of the opinion is that 
only Congress has power to impose penalties for conduct, or neglect, 
occurring solely within such federal territory. 

It should be observed, first of all, that no conflict between the 
Virginia law and the law in force at the Navy Yard was made to 
appear: the latter law was not pleaded, and, if it was judicially 
noticed, its tenor was not stated. Viewing the case in terms of due 
process and full faith and credit, it seems clear that the application 
by Virginia of its own law should not be stricken down in the 
absence of a showing that such application is in derogation of rights 
arising under the law of another jurisdiction.” The defendant 
having failed to bring to the attention of the Virginia court any 
information as to the tenor of the foreign law, that court was con- 
fronted with the question whether application of its own law was 
appropriate in the circumstances. Apart from considerations relating 
to the supremacy of federal law, that would not seem to be a con- 
stitutional question, although the federal courts have had strong 
opinions concerning the question as a matter of common law.” In 
such circumstances, the court trying the case is justified in applying 
the rule of decision supplied by its own law as a matter of course, 
at least where that law, properly construed, does not appear to be 
appropriate solely for local application.*” If we inquire how the 
Virginia statute should be construed with respect to cases involving 
foreign elements, we find, significantly, that Virginia probably had 


no interest in the application of its law in the circumstances of the 


268. 214 U.S. 274 (1909), rev’g 107 Va. 60, 57 S.E. 587 (1907). 

269. U.S. Const. art. 1, $8, cl. 17. 

270. Chicago & Alton R.R. v. Wiggins Ferry Co., 119 U.S. 615 (1877); Order 
of United Commercial Travelers y. Wolfe, 331 U.S. 586, 629 n.3 (1947) (dis- 
senting opinion); see ch. 1, supra. 

271. See Cuba R.R. v. Crosby, 222 U.S. 473 (1912); Walton v. Arabian American 
Oil Co., 233 F.2d 541 (2d Cir. 1956), cert. denied 352 U.S. 872 (1956). 

272. See ch. 1, supra. 
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Chiles case. If the “penalty” is regarded as designed to influence 
conduct within the state, it has no application to conduct elsewhere; 
if it is regarded as compensation, in the form of liquidated damages, 
to the injured person, it has no application where that person is not 
within the reach of the state’s governmental concern, and there is 
no indication that the addressee was a domiciliary or a resident, or 
that he otherwise had any relevant connection with the state.?** On 
this basis, the principles of due process and full faith and credit 
which we have been considering should preclude the application of 
Virginia law—provided the contrary foreign law is appropriately 
brought to the attention of the court. But in the absence of a show- 
ing of the tenor of the foreign law, and apart from considerations 
relating to the supremacy of federal law, no constitutional problem 
is presented. 

The relevance of the tenor of the foreign law was obscured by 
the Court’s disposition of the case in terms of the exclusive juris- 
diction of Congress over the Navy Yard. But the essential character 
of the question is not changed by thus shifting the framework of 
the discussion. The basic question is whether Virginia, without the 
justification of a legitimate governmental interest, was intermed- 
dling so as to disturb legal relations which were the sole concern of 
another sovereign. That problem, as it is presented in the due 
process and full faith and credit cases, is not avoided by con- 
centrating on the “exclusive legislative power” of Congress in the 
federal enclave any more than the problem involved in the juris- 
diction of the Virgin Islands to grant divorces to nonresidents was 
avoided by concentrating on the provision of the organic act which 
limited the power of the territorial legislature to “subjects of local 
application.”?”* 
addressee. The Court’s statement that “the case does not call for the consideration 
of the effect of a contract made within the State of Virginia for the seasonable trans- 
mission and delivery of a telegram,” 214 U.S. 274, 277-78, suggests that if the action 
had been brought by the sender a different characterization of the problem might 
have produced a different result. And, if the sender were a resident of Virginia, the 
state would have an interest in applying its policy for his protection. See the dis- 
cussion of Western Union Tel. Co. v. Commercial Milling Co., 218 U.S. 406 (1910), 
at note 275 infra. 

274. Granville-Smith v. Granville-Smith, 349 U.S. 1, 7 (1955); cf. Alton v. Alton, 
207 F.2d 667 (3d Cir. 1953). If one of the states should enact a divorce law 
identical with that of the Virgin Islands, the Supreme Court would be confronted 
with the same question, in substance, which it had to decide in the Granville-Smith 
case. No organic act would enable it to avoid deciding the question under the Due 


Process and Full Faith and Credit clauses, though each state’s legislative power is 
no doubt also limited to “subjects of local application.” The dissenting opinion of 
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These remarks may be clarified by a parenthetical consideration 
of the case cited by Mr. Justice Stone for comparison with the two 
which led him to his conclusion regarding the Constitution and the 
choice of law in tort cases. This was Western Union Tel. Co. 
v. Commercial Milling Co.,?" decided four years after the Chiles 
case, in which the sender of a message from Michigan to Missouri 
sued for damages for nondelivery. The message got as far as Chicago 
and no farther. The company pleaded a provision of the contract 
limiting its liability, and the plaintiff relied on a Michigan statute 
invalidating agreements to limit liability for negligence. The 
Michigan court gave judgment for the plaintiff, and the Supreme 
Court affirmed. No question of conflict of laws was submitted or 
decided; the Chiles case was not cited; the principal question was 
whether the statute was a forbidden regulation of interstate com- 
merce. There was no reference to the law of Illinois. The case was 
treated as one involving the validity of a contract, and, since the 
law of the state where the contract was made was applied, tradi- 
tionalists will see nothing of particular interest in the decision. The 
fact remains that, despite the magical power of characterization to 
transform a problem, the case presents fundamentally the same 
question that was decided in Chiles. The law of Michigan was 
applied to inflict damages for conduct, or neglect, which occurred 
entirely in Illinois. That state, it is fair to say, has “exclusive legisla- 
tive power” over conduct within its borders in the same sense that 
Congress has such power in federal enclaves. Yet no one thought to 
suggest that the application of Michigan law was an intrusion upon 
the sovereignty of Illinois; and, assuming that the sender was a 
Michigan company, the instinct that suppressed any such suggestion 
was sound, since on that assumption Michigan had a legitimate 
interest in the application of its law and policy. Moreover, no con- 
flicting policy of another state was suggested. 

The second case cited by Mr. Justice Stone for his conclusion 
was Western Union Tel. Co. v. Brown.?" There the addressee of a 
telegram dispatched from South Carolina to the District of Colum- 


ee 
Judge Hastie in the Alton case soundly suggests that when such a case arises the 
divorcing state should be constrained, in determining the applicable law, to defer 
to the state having an interest in the matter. Id. at 684-85. Though his reliance on 
cases decided on due process grounds seems misplaced in view of the fact that no 
party to the divorce action was deprived of anything, the full-faith-and-credit cases 
would lead to the same conclusion. 

275. 218 U.S. 406 (1910), aff'g 151 Mich. 425, 115 N.W. 698 (1908). 

276. 234 U.S. 542 (1914), rev'g 92 S.C. 354, 75 S.E. 542 (1912). See also 85 
S.C. 495, 67 S.E. 146 (1909) (same case). 
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bia sued in South Carolina for nondelivery, claiming damages for 
mental anguish in accordance with a statute of that state. The 
defendant pleaded that under the law of the District of Columbia 
mental anguish is not an element of recoverable damages in the 
absence of physical injury, and showed that the negligence occurred 
entirely within the District. Characteristically, Mr. Justice Holmes 
gave short shrift to the asserted right of South Carolina to apply its 
law. He did not mention full faith and credit; he did not mention 
due process, though his statement concerning the “obvious” injus- 
tice of imposing a liability greater than that imposed by the law of 
the place where the negligent conduct occurred is reminiscent of 
the due-process cases. He spoke of South Carolina’s attempt to 
“infringe upon the power of the United States,” citing the Chiles 
case (and the Commercial Milling case! ), but did not bother to cite 
or quote the constitutional provision giving Congress exclusive 
legislative power in the District.” At this point, having made no 
direct reference to any specific provision of the Constitution as the 
ground of the decision, he remarked that enough had been said to 
dispose of the case, but added that the South Carolina statute, as 
applied, was an unconstitutional attempt to regulate interstate com- 
merce.?"® 

The first ground stated by Holmes for overturning the South 
Carolina court’s judgment—and, one is tempted to suggest, the real 
ground, which (for him) made it unnecessary to pinpoint the con- 
stitutional basis for the decision—was Holmes’s own theory of 
conflict of laws, with which the state court’s decision was in conflict. 
His statement of it is one of the most remarkable utterances of the 
Court in connection with its power to review state court decisions: 


[I]t is established as the law of this court that when a person recovers in 
one jurisdiction for a tort committed in another he does so on the ground 
of an obligation incurred at the place of the tort that accompanies the 
person of the defendant elsewhere, and that is not only the ground but 
the measure of the maximum recovery.”® 


In support of this statement he cited his own opinions in the familiar 
cases of Slater v. Mexican National R.R.*°° and Cuba R.R. v. 


227. U.S. Const. art. 1, §8, clause 17. 

278.In so doing, he disposed of the Commercial Milling case in what appears 
to be a quite cavalier fashion; but that problem cannot be pursued here. (Holmes 
dissented without opinion in that case. See Western Union Tel. Co. vy. Commercial 
Milling Co., 218 U.S. 406, 421 (1910).) 

279. Western Union Tel. Co. v. Brown, 234 U.S. 542, 547 (1914). 

280. 194 U.S. 120 (1904). 
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Crosby.**' Those cases came from lower federal courts, in which the 
actions had been filed because of diversity of citizenship. They 
involved no constitutional question. They were decided long before 
the Erie case, at a time when the federal courts in diversity cases 
were free to make their own decisions with respect to choice of 
law.” Yet, in reversing the decision of the highest court of a state, 
Mr. Justice Holmes says that they represent “the established law of 
this court.” The choice of law which the federal courts were free to 
make during the reign of Swift v. Tyson was imposed upon the 
state courts by this decision. It is conceivable that Mr. Justice 
Holmes felt that this result was required by the Due Process Clause 
or the Full Faith and Credit Clause. His failure to refer to those 
clauses, however, coupled with his failure to note that what was 
“established law” in the Court for one purpose might not be so for 
another, leads one to suspect rather that he was simply so con- 
vinced of the cosmic correctness of his obligatio theory that it did 
not occur to him that the case might be decided on any other basis. 

It does not appear whether Mrs. Brown, the plaintiff, was 
domiciled in, or a resident of, South Carolina; we cannot, therefore, 
tell whether that state had a legitimate interest in the application 
of its law. 

We come, then, to the question whether these cases are to be 
treated differently from cases of conflict between states because of 
the circumstance that federal legislative power is involved on one 
side. Adequate investigation of the question would proceed far 
beyond the scope of this paper if consideration were given to the 
possibly significant differences between the seat of government, 
military and other enclaves, insular possessions, and incorporated 
and unincorporated territories.*** It may be recalled, however, that 
in one of the leading cases considered, Alaska Packers Association v. 
Industrial Accident Commission,”* there was no suggestion that the 


281.222 U.S. 473 (1912). Since Mr. Justice Holmes speaks of the “obvious” 
injustice of a different approach, it may be remarked that the decision in the 
Crosby case was regarded by the New York Judicial Council as a “manifest injustice.” 
STATE OF New York, NintH ANNUAL REPORT OF THE JUDICIAL CouNciL 282 (1943). 
See ch. 1, supra. 

282. Even today, since the cases involved international conflicts, an argument 
might be made that the choice of law should be a federal question. See ch. 1, supra. 

283. For an introduction to the complexities, see Granville-Smith vy. Granville- 
Smith, 349 U.S. 1, 4 (1955). Note that while art. 1, §8, clause 17, defines the 
legislative power over the seat of government and over enclaves, a different provision, 
art. 4, §3, clause 2, confers the power to “make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United States... .” 

284.294 U.S. 532 (1935). 
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analysis was in any way affected by the fact that a territory was 
involved. Moreover, the act of Congress implementing the Full 
Faith and Credit Clause extends without distinction to the laws of 
any state, territory, or possession of the United States.*** On the 
surface, there appears to be no reason why laws designed for the 
local government of federal territory, whether made directly by 
Congress or by a local law-making authority, should have any 
greater standing than the laws of a state for purposes of choice of 
law. A conflict between state law and such federal law appears to 
present an entirely different order of problem from that which is 
presented by a conflict between the law of a state and an act of 
Congress regulating, say, interstate commerce. Despite intimations 
to the contrary in Chiles and Brown, the Supremacy Clause**® 
appears to have no application. 

The infirmities of these two precedents, plus the modern employ- 
ment of the interest analysis in Carroll and Watson, would seem to 
justify the conclusion at this point that there is no longer ground 
for the pessimism expressed by Mr. Justice Stone as to the status of 
constitutional control of choice of law in tort cases. A serious ques- 
tion, however, may be raised: Did not the Court, in Hughes v. 
Fetter*™' and First National Bank of Chicago v. United Air Lines*** 
turn back the clock, holding that the Full Faith and Credit Clause 
commands the forum to apply the lex loci delicti in wrongful death 
cases? In the former case, Mr. Justice Black, for the majority, spoke 
of “the strong unifying principle embodied in the Full Faith and 
Credit Clause looking toward maximum enforcement in each state 
of the obligations or rights created or recognized by the statutes of 
sister states.”**® It is difficult, as a matter of first impression, to 
avoid the conclusion that this is a reinstatement of the obligatio 
theory to constitutional status.**® The sounder interpretation, how- 
ever, is that the Court’s famous footnote 10,”°' reserving the pos- 
sibility that the forum might legitimately apply its own law in 
adjudicating the merits, means exactly what it says. There is paradox 
here, but the interpretation suggested can be sustained by an 


285. 52 Stat. 947 (1948), 28 U.S.C. §1738 (1950). 

286. U.S. Const. art. 6, clause 2. 

287. 341 U.S. 60g (1951). 

288. 342 U.S. 396 (1952). 

289. 341 U.S. 609, 612 (1951). 

290. Cf. New York Life Ins. Co. v. Dodge, 246 U.S. 357 (1918); Western Union 
Tel. Co. v. Brown, 234 U.S. 542 (1914), rev’g 92 S.C. 354, 75 S.E. 542 (1912). 

291. 341 U.S. 609, 612 (1951). 
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analysis which is beyond the scope of this chapter.”®? Here we can 
do no more than point out that the interpretation is supported by 
Wells v. Simonds Abrasive Co.?** This decision can be read as a 
determination that, while Pennsylvania must apply the “substantive” 
law of Alabama (the locus delicti), it is not required to apply 
features of the foreign law which have traditionally been regarded 
as “procedural,” despite subtle distinctions which would classify 
some statutes of limitations as “substantive.” The decision is equally 
consistent, however, with the view that Pennsylvania, as the forum 
and the principal place of business of the defendant corporation, 
had a double interest in the application of its shorter limitation 
period: (1) an interest in safeguarding its judicial processes against 
claims and evidence rendered unreliable by the passage of time and 
(2) an interest in safeguarding local people and enterprises against 
stale claims founded on such unreliable evidence.” 


vu. MiscELLANEOUS CasEs??° 
Klaxon Co. v. Stentor Electric Mfg. Co.”°* contains, in addition 
to the ruling for which it is famous, a ruling on the constitutionality 
of a choice of law. The defendant argued, in effect, that it would 


292. The problem in these two cases is that of the effect of the Constitution with 
respect to the “transitory” cause of action and the right of access to the courts of 
the states. This problem, while closely related to choice of law, is sufficiently different 
and complex to require separate treatment. See ch. 6, infra. 

293. 345 U.S. 514 (1952). 

294. Another decision of the Supreme Court involving the effect of the Con- 
stitution on choice of law in tort cases is Young v. Masci, 289 U.S. 253 (1933); ef. 
Scheer v. Rockne Motors Corp., 68 F.2d 942 (2d Cir. 1934). The Young case has 
been mentioned earlier, note 31 supra, as illustrative of the proposition that a 
question of due process may be raised by a state’s unwarranted application of the 
law of another state. It is also illustrative of the proposition that the Supreme Court 
will ordinarily uphold application of the law of a state having an interest in the 
matter, though another state has a contrary interest. By inference, however, it 
raises the question whether the power of an interested state to apply its law is 
qualified if the party adversely affected has not in some fashion “subjected” himself 
to that law. It may be suggested that it is not so limited, but adequate investigation 
of this question would require extensive inquiry that would be collateral to the main 
purpose of this paper. 

295. See also National Mutual B. & L. Ass’n v. Brahan, 193 U.S. 635 (1904), 
and Western Union: Tel. Co. v. Commercial Milling Co., 218 U.S. 405 (1910). 

Munday v. Wisconsin Trust Co., 252 U.S. 499 (1920), superficially a routine 
decision upholding application of the law of the situs, appears to be a case in which 
the state of the forum and situs was the only state with an interest in the matter. 

A number of cases familiar to students of the Constitution and the conflict of 
laws are not discussed here for various reasons: e.g., Bond v. Hume, 243 U.S. 15 
(1917) (a pre-Erie diversity case in which the pertinent expressions are largely 
dicta); Pennsylvania R.R. v. Hughes, 191 U.S. 477 (1903) (in which the point that 
an erroneous choice of law by a state court may raise a question under the Due 
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be pointless to remand the case for a determination of the question 
whether the choice of New York law as governing the recoverability 
of interest was in accordance with Delaware conflicts rules, since 
the Full Faith and Credit Clause, in any event, would require 
Delaware to apply New York law on the point, New York being the 
place of contracting. The Court disagreed. Its reason is none too 
clear: 


[The New York statute authorizing or requiring interest] is in no way 
related to the validity of the contract in suit, but merely to an incidental 
item of damages, interest, with respect to which courts at the forum have 
commonly been free to apply their own or some other law as they see fit. 
Nothing in the Constitution ensures unlimited extraterritorial recognition 
of all statutes or of any statute under all circumstances. ... The full faith 
and credit clause does not go so far as to compel Delaware to apply $480 
if such application would interfere with its local policy.?%7 


This is susceptible of the interpretation that interest, like the statute 
of limitations in the Wells case, is a matter so peripheral to the 
“foreign-created” right that full faith and credit does not require 
application of the foreign law. It is also consistent, however, with 
the view that, if the interests of the two states are analyzed, 
Delaware had a legitimate interest in the application of its law. The 
effect of that application would be to protect the defendant, a 
Delaware corporation, from interest before judgment on a claim for 
unliquidated contract damages. That the Court sensed the existence 


Process Clause or the Full Faith and Credit Clause was not effectively made). Most 
such cases are excluded because they do not deal with choice of law (e.g., Broder- 
ick v. Rosner, 294 U.S. 629 (1935) ), or do not deal with choice of law in the limited 
sense in which that expression is here used: i.e., the foreign law is relevant, if at 
all, not as furnishing the rule of decision but for some other purpose. See, e.g., 
Smithsonian Institution v. St. John, 214 U.S. 19 (1909); cf. Hood v. McGehee, 237 
U.S. 611 (1915); Olmsted v. Olmsted, 216 U.S. 386 (1910). For further references 
see the annotations in 73 A.L.R. 897; 74 id. 710; 92 id. 932; 100 id. 1143; 134 id. 
1472. 

Two cases, omitted from treatment here because they do not involve constitutional 
questions, being pre-Erie diversity cases, are of special interest because they involve 
another facet of the problem considered in connection with commercial insurance. 
Here the law of the home state of the insured and the beneficiary provides no 
ground for recovery, and reliance is placed upon a “nonforfeiture” statute of the 
state in which the insurance company is incorporated. The Court speaks of the con- 
trolling effect of the law of the place of contracting, and construes the statute as 
applying only to “business transacted” within the state of incorporation. Explicit 
analysis in terms of the policies and interests of the respective states would lead to 
the same result. Mutual Life Ins. Co. v. Cohen, 179 U.S. 262 (1900); Mutual Life 
Ins. Co. v. Hill, 193 U.S. 551 (1904). 

296. 313 U.S. 487 (1941). 

297. Id. at 498. 
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of such a basis for the application of Delaware law is inferable from 
the reference to the “local policy” of that state. At all events, the 
decision is another convincing, though tacit, rejection of the Bran- 
deis fallacy: A Delaware judgment awarding damages without 
interest would clearly not leave the plaintiff free to pursue its 
interest claim elsewhere, but would be a disposition on the merits 
merging that claim.” 

In view of the numerous cases that have been considered it 
should be abundantly clear that to cite Kryger v. Wilson? for the 
proposition that an erroneous choice of law by a state court is a mere 
matter of local common law, raising no constitutional question, is 
grossly misleading. Taken out of context (as it frequently is) the 
language of the Court lends color to such a proposition: 

The most that the plaintiff in error can say is that the state court 
made a mistaken application of doctrines of the conflict of laws in 
deciding that the cancellation of a land contract is governed by the law 
of the situs instead of the place of making and performance. But that, 
being purely a question of local common law, is a matter with which 
this court is not concerned.®© 


Analysis of the case, however, puts this language in a very different 
light. By a contract made in Minnesota, land situated in North 
Dakota was to be conveyed upon the payment of the last of several 
instalments of the purchase price.*°*! Upon default by the purchaser, 
the vendor gave notice of cancellation in strict accordance with the 
law of North Dakota, which prohibited cancellation and forfeiture 
until the lapse of thirty days following notice. After the expiration 
of the period for redemption the vendor sued in North Dakota to 
quiet title, and the purchaser sought counter-relief on the ground 
that notice had not been given in accordance with the Minnesota 
statute. The North Dakota court upheld the effectiveness of the 
notice under its own statute and gave judgment quieting title in the 
vendor. The Supreme Court affirmed. 

The most important fact in the case is that the law of Minnesota 
was substantially the same as that of North Dakota.” Both provided 


298. RESTATEMENT, JUDGMENTS § 47 (1942). 

299. 242 U.S. 171 (1916), affg 29 N.D. 28, 149 N.W. 721 (1914); supplemental 
opinion rendered 26 N.D. 77, 143 N.W. 764 (1913). 

300. Id. at 176. 

301. The defendant, Kryger, was assignee of the original purchaser and was a 
resident of Minnesota. The plaintiff, Wilson, was transferee of the vendor. His 
residence, and the connections of the original parties to the contract, are unclear. In 
the text Kryger and Wilson will be referred to as purchaser and vendor, respectively. 

302. Id. at 174 n.1. 
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against strict forfeiture of the interest of the purchaser upon default; 
both provided for notice of cancellation; both provided for a period 
of thirty days after notice during which the purchaser could come 
into compliance and reinstate his equity. Moreover, both prescribed 
the same procedure for giving notice: if the purchaser was a 
resident of the state, the notice was to be served in the same way as 
the process of local courts; if the defendant was not found in the 
state, it was to be served by publication in a local newspaper. While 
the prescribed procedure for giving notice is substantially identical 
in the two statutes, it is evident that the effectiveness of the notice 
given will be materially affected by the point of view adopted by 
the vendor when he sets out to comply with the requirement. If he 
elects to proceed under the law of North Dakota (as the law of the 
situs ) the notice will be given by publication, since the purchaser is 
a nonresident. If he elects to proceed under the law of Minnesota 
(as the law of the place of contracting, or the law of the purchaser’s 
residence) the purchaser will be personally served. Whether the 
election to proceed from the point of view of North Dakota was 
malign or was made in good faith, it is difficult to see how the 
Supreme Court could have held that the state court’s approval of 
it violated any constitutional right of the purchaser. Ideally, it might 
be said that the laws of both states concurred in providing, in sub- 
stance, for that mode of notice which under the circumstances was 
the more effectual, and that the vendor should have given notice by 
personal service in Minnesota since the purchaser was resident 
there. Given the rigidities of legal reasoning, however, it is probably 
too much to expect such a holding of the North Dakota court, to 
say nothing of a decision by the Supreme Court that the Constitu- 
tion required such a holding. If this case presents a problem in the 
“conflict of laws” it is one in a very special sense indeed. In fact, the 
purchaser in this case did not clearly submit a question as to the 
correctness of the choice of law. He proceeded on the confused 
theory that cancellation of the contract by notice was tantamount 
to a judicial proceeding, in which jurisdiction of his person was pre- 
requisite to a termination of his rights.*°* In large measure the 
decision of the Court is designed to refute this fallacy. 


303. Id. at 176-77. Even on this theory, the purchaser overlooked the in rem 
jurisdiction of the court at the situs. Cf. RESTATEMENT, JUDGMENTS ch. 1, Intro- 
ductory Note (1942). Moreover, the North Dakota court held that the purchaser 
had not adequately established the Minnesota law. 29 N.D. 28, 34, 149 N.W. 721, 
723 (1914). 
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A related question was involved in Selover, Bates & Co. v. 
Walsh.*** The vendor, a resident of Minnesota, entered into a con- 
tract with a resident of North Dakota for the instalment sale of land 
in Colorado. Upon default, the vendor gave written notice of sum- 
mary cancellation to the purchaser at his residence in North Dakota. 
The purchaser then sued in Minnesota for damages for breach, 
relying on the Minnesota nonforfeiture statute, the provisions of 
which have already been noted. The state court held the statute 
applicable and the Supreme Court affirmed, both relying on the fact 
that the contract was made and to be performed in Minnesota. In 
Kryger v. Wilson this earlier decision was distinguished as involvin 
a personal action for damages rather than an action to quiet title.°” 
A better distinction, I believe, is suggested by the following analy- 
sis: So far as appears, Minnesota had no interest in the application 
of its nonforfeiture policy in the Walsh case. That policy was for the 
protection of purchasers, and the purchaser, being a resident of 
North Dakota, was not within the ambit of Minnesota’s govern- 
mental concern. Nor did Minnesota have a symbolic basis for the 
assertion of an interest in protecting purchasers wherever located, as 
might be suggested if the land had been located in the state. The 
statute, however, was not so pointedly local that its application was 
inappropriate in the absence of pleading and proof (or other appro- 
priate invocation) of the proper foreign law;°* and, so far as 
appears, the vendor made no showing that strict forfeiture was 
permitted by the law of North Dakota or that of Colorado.*°’ We 
have already seen that a state’s choice of law cannot be attacked as 
a denial of due process or full faith and credit unless the law that 
should properly be applied is duly established.*** This case appears, 
therefore, to hold no more than that no constitutional provision was 
violated by Minnesota's application of its own law in the absence of 
any showing of the proper foreign law.°° 
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vill. CONCLUSION 


The basic thesis of this chapter—that a state court’s choice of 
law will be upset under the Full Faith and Credit Clause or the Due 
Process Clause only when the state whose law is applied has no 
legitimate interest in its application—seems amply supported by this 
review of the precedents. Eighteen of the cases considered either 
specifically support the analysis in terms of governmental interest 
or are consistent with it.*!? Nine of the cases which might be cited 
against it are either discredited or distinguishable.*’ Only four, or at 
the most six, of the cases are inconsistent with the thesis, either 
because of the Court’s adherence to conceptualism or because of its 
willingness to “weigh” and choose between the conflicting interests 
of the states; and three of these relate to fraternal insurance—a 
peculiar institution with respect to which the Court’s attitude is 
apparently changing.” 

As has already been observed, the fact that the Court has tended, 
especially in recent years, to approach these problems in terms of 
state interests is widely understood and accepted.** The matter that 
needs to be clarified is the role of the Court in cases in which each 
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of the states involved has a legitimate interest in the application of 
its law. The Court has often spoken as if its function were to 
evaluate the respective interests and choose between them, and 
commentators have strongly tended to agree.* It is not always 
clear just what this function would involve: whether it implies a 
judgment as to the relative merits of the conflicting policies, or a 
comparative appraisal of the number, character, and significance of 
the relations of the state to the case which are put forward as the 
basis for its interest. Nor is it clear that these alternatives are 
significantly different. 

It is clear that the Court has assumed to perform such a func- 
tion only rarely, and one of the theses of this chapter is that it should 
do so even more rarely, if at all. The reason is that choice between 
the competing interests of co-ordinate states is a political function of 
a high order, which ought not, in a democracy, to be committed to 
the judiciary; that the Court is not equipped to perform such a 
function; and that the Constitution specifically confers that function 
upon Congress. 

This is likely to be a controversial thesis, and I hope I can state 
it with moderation. For one hundred and seventy years Congress 
has made no use of its power to prescribe the effect in one state of 
the laws of another; it is not likely to exercise that power so long 
as traditional views as to the nature of conflict-of-laws questions 
prevail. In such a vacuum, conceptions of the judicial function are 
likely to expand. My own conception of that function is not, I 
believe, unduly restrictive; I should be among the last to support the 
outmoded fiction that a court can do no more than apply pre- 
existing principles in the adjudication of a controversy. The function 
of the Supreme Court, in particular, is, of course, creative and 
dynamic. Its function as arbiter between the nation and the states 
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is a delicate one, calling for the use of statesmanlike discretion and 
entailing political consequences of great magnitude. Yet in the per- 
formance of that function definite lines are laid out for the Court’s 
guidance. It is never called upon to “weigh” the national interest 
against that of a state, but only to determine the policies and inter- 
ests involved. In case of conflict, there is no question as to which 
interest must prevail: that question is answered by the Supremacy 
Clause. But not even the Full Faith and Credit Clause furnishes 
similar guidance for preferring the interest of one state over that of 
another. } 
This is the Court that for nearly a century supervised the 
development of a body of general federal common law.* This is 
the Court that only recently inferred and accepted a Congressional 
mandate that it supervise the “fashioning” of a body of substantive 
federal law for application to controversies arising under collective- 
bargaining agreements.*’* This is the Court that, in the exercise of 
its original jurisdiction over controversies between two or more 
states,*!7 sits in judgment not merely on the “interests” of the 
states as they are invoked in private litigation but on the rights and 
duties of the states as political entities—and this without specific 
principles of law to guide it. This it does, however, as a matter of 
sheer necessity. Unless the jurisdiction is to be abdicated, the case 
must be decided. While Congress probably has power, under the 
Necessary and Proper Clause,*"* to prescribe rules of decision for 
controversies between states, the Court cannot wait for such con- 
gressional action, but must find its rules of decision where it can. 
No such necessity dictates the development of criteria for choice 
between the interests of two or more states in private litigation, and 
the constitutional power of Congress to develop such criteria is 
express, not implied. In the private cases with which we are con- 
cerned, a controversy has been adjudicated by the highest court of 
a state. If that state has an interest in the application of its law, the 
fact that another state has a contrary interest does not necessitate a 
resolution of that conflict. The Court has only to leave undisturbed 


315. From Swift v. Tyson, 16 Pet. (U.S.) 1 (1842), to Erie R. Co. v. Tompkins, 
304 U.S. 64 (1938). 

316. Textile Workers Union of Amer. v. Lincoln Mills, 353 U.S. 448 (1957). “The 
range of judicial inventiveness will be determined by the nature of the problem.” 
Id. at 457. 

317. U.S. Const. art. 3, §2. 

318. U.S. Constr. art. 1, §8, clause 18. Cf. Detroit Trust Co. v. The Thomas 
Barlum, 293 U.S. 21 (1934). 


274 THE CONFLICT OF LAWS 


the state court’s application of its own law—as the Court has actually 
done, with few exceptions. The controversy between the parties 
does not go undecided. If the impairment of the interest of the 
other state is undesirable from the national standpoint, the Court 
can wait for Congress to determine that fact. 

I am not disposed to condemn the Court for “usurpation” 
because it has on rare occasions undertaken to choose between con- 
flicting interests of the states without guidance from Congress. In 
some instances, congressional inaction in the face of grave social 
problems has no doubt seemed frustrating beyond endurance, and, 
especially since the political nature of the function of weighing com- 
peting state interests has not always been clearly apparent, it is 
understandable that the Court should have undertaken to do what 
it could to solve the problem. This is my interpretation of the 
decision of the first Williams case.*!® While that case involved full 
faith and credit to a judgment, it is analogous to the problem of full 
faith and credit to the laws of a state because with respect to the 
matter in question the act of Congress provided no guidance.**” 
Other situations may arise from time to time in which the tempta- 
tion to intervene in the absence of congressional action will be 
similarly great, and I shall not be unduly shocked if the Court suc- 
cumbs. Its decision will be better informed, however, if the nature 
of the function it is undertaking is clearly understood by the Court, 
and if the issue is not clouded by “preconceptions that purport to 
compel the decision, but in fact do not.”**? Above all, perhaps, my 
concern is that we shall not delude ourselves with the supposition 
that we can develop, as a branch of jurisprudence, a science or 
system of conflict of laws that will either rationalize or guide the 
decisions of the Court in such cases. 

The fraternal insurance cases should furnish ample support for 
this position. The character of the decisions of the Court in this area 
has been obscured by talk of the “indivisible unity”? of the 


319. Williams v. North Carolina, 317 U.S. 287 (1942). 

320. The direction that the Nevada decree be given such faith and credit as it 
has by law or usage in the state from which it is taken is not helpful in a criminal 
prosecution in North Carolina for bigamous cohabitation. There is, and can be, no 
law in Nevada as to the effect of its decree upon a criminal prosecution by another 
state. See Stranger Attack on Sister-State Decrees of Divorce, 24 U. Cut. L. Rev. 
376 (1957). 

321. Traynor, Law and Social Change in a Democratic Society, [1956] Iu. L. 
FORUM 230, 234. 

322. Royal Arcanum v. Green, 237 U.S. 531, 542 (1915); Modern Woodmen of 
America v. Mixer, 267 U.S. 544, 551 (1925). 


THE CONSTITUTION AND CHOICE OF LAW 275 


organization, of the “complex and abiding relation”*** between the 
organization and its members, and of the ineluctable logic of the 
proposition that the law of the state of incorporation alone must 
govern.*** Brushing aside such conceptualism, we may find apparent 
justification for the decision in the social and economic circum- 
stances surrounding fraternal organizations in the early period of 
their development. The Court apparently reasoned that such 
societies served a useful purpose; that they could not very well 
operate without uniformity in the law applicable to their obligations 
to members; that they were benevolent, not being operated for 
profit, and their management was subject to the control of members 
through the representative form of government; and that state 
policies for the protection of residents dealing with commercial 
companies were not necessary for the protection of members of such 
organizations. Assume that, as has been suggested,**° these condi- 
tions have changed: that the need for uniformity in such matters is 
not critical; that such societies have grown large and impersonal, 
that a distinct managerial interest has emerged, that the member 
has little voice in the selection of managerial personnel and in man- 
agerial policies; that, in general, such societies are difficult to dis- 
tinguish from commercial mutual companies. How is the Court to 
keep abreast of such developments? How is it to explain its change 
of position? How are lawyers to keep up with such developments, 
plan transactions, advise clients, and prepare cases for trial? Where 
is the certainty and predictability that the jurisprudence of conflict 
of laws strives to provide? And how are law students to be trained 
to understand and participate in the Court’s processes? 

Another example, taken from an area in which the Supreme 
Court has not yet acted, will illustrate both (a) the danger of the 
present situation, in which the Court’s intervention is likely to be 
justified by plausible appeals to vacant and self-serving concepts, 
and (b) the inherent limitations on the Court’s capacity to resolve 
such problems. An enterprise incorporated in one state may do 
business in many states. Most of these will have laws, designed pri- 
marily for the protection of creditors, limiting the funds from which 
dividends may be declared. It is understandable that those who 
advise boards of directors on the legality of dividend declarations 
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should desire that a single law should be applicable—preferably 
that of the corporate domicile, so that the incorporators can at the 
outset choose the law that is to their liking. Such a consummation 
can be attained only by abrogating the interest of other states in 
protecting local people who deal, locally and otherwise, with the 
corporation. This fact does not deter the advocates of uniformity. I 
know of no instance of their having appealed to Congress for a 
resolution of these conflicting interests, as they might legitimately 
do. Instead, they call upon the Supreme Court to discharge its duty 
to designate the state whose law can alone govern.**° And by what 
standards is the Court to act in the discharge of this “duty?” 


[For convenience and, it is submitted, as a necessity the determination 
of a dividend’s legality must be made by a single law [the law of the 
state of incorporation]. It would be impracticable and illogical to have 
a single dividend declared valid in one state and invalid in another.*?7 


Moreover, we are told that to concede the interest of another state 
in the application of its different law for the protection of local 
creditors involves an “ “inherent logical inconsistency—the impos- 
sibility of having more than one state determine the legality of 
certain corporate activity. ...”°* Finally, we are told that “... the 
Court does have a duty to choose the applicable law in certain cir- 
cumstances so that one state is not given the power to control 
activities in which it does not have the paramount interest.”*”° 

The problem is relatively simple. The Court need not be unduly 
concerned about the delicacy of subordinating the interest of one 
state to that of another. Corporation counsel and scholars will 
explain to the Court that it is inconvenient for a corporation, in 
arranging its affairs, to take account of the laws and policies which 
various states have enacted for the protection of their residents; 
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they will supply the Court with catch-words and with logical argu- 
ments in terrorem, and will invite the Court to expand indefinitely 
the principles of natural law announced in the fraternal insurance 
cases. They will explain that the interest of a state in protecting 
resident creditors in their dealings with a foreign corporation is 
trivial, or “minimal.” With such assistance, how can the Court fail to 
see that the interest of the state of incorporation is facilitating the 
transaction of corporate affairs in easy and uncomplicated fashion 
is “paramount?” 

The Court should have but one response to such special plead- 
ing: it should simply refer the pleader to Congress.**® This is not to 
say that the Court cannot inquire at all into the validity of the 
asserted interests. Certainly it can conclude that the asserted state 
policy has no demonstrable existence.*** Similarly, it can determine 
that the asserted basis for an interest in the application of a policy 
is too technical or attenuated to be of constitutional significance.** 
Beyond this, for the Court to label one interest paramount and the 
other minimal, or one major and the other minor, is simply to 
legislate—as one strong voice, crying in the wilderness, told us a 
good many years ago.*** 

This way of looking at the matter provides answers for two 
questions that have been considerably mooted in the past: (a) Is the 
Full Faith and Credit Clause self-executing?*** and (b) If the Full 
Faith and Credit Clause is construed as establishing a comprehen- 
sive constitutional framework for the solution of problems of conflict 
of laws will not the Supreme Court be inundated by a deluge of 
appeals and petitions for certiorari?**® To say that a constitutional 
provision is self-executing is simply to say that it can be applied by 
the courts without legislative implementation. The Full Faith and 
Credit Clause is self-executing to the extent that it can be applied 
by the courts in the absence of implementing legislation—i.e., where 


330. A somewhat similar problem was examined as early as 1910 in Hohfeld, The 
Individual Liability of Stockholders and the Conflict of Laws, 9 Cotum. L. Rev. 
285, 492 (1909), 10 id. 283, 520 (1910). Although the discussion is deeply affected 
by the conceptualism of its time, it is scholarly and responsible and recognizes the 
conflicting governmental interests involved. 

331. John Hancock Mut. Life Ins. Co. v. Yates, note 169 supra; cf. Hughes v. 
Fetter, 341 U.S. 609 (1951). 

332. Note 167 supra. 

333. Ross, supra note 26, at 173, 181. 

334. Ibid.; Moore & Oglebay, supra note 11, at 606; Langmaid, supra note 11, at 
388 et seq. 

335. Dodd, supra note 11, at 560; Freund, supra note 11, at 1234; Reese, supra 

note 89; Jackson, supra note 11, AALS ReEapIncs at 229. 


278 THE CONFLICT OF LAWS 


it is clear that a particular state’s law should be applied, because 
only that state has an interest. It is not self-executing where legisla- 
tive implementation is required, as it is when the interests of two 
or more states are in conflict. As to the effect on the business of the 
Court of recognition of the comprehensive function of the Full 
Faith and Credit Clause with respect to conflict of laws, the answer 
appears clearly to be that the case-load should be somewhat less 
than it has formerly been. The Court would still be called upon, as 
it has in the past, to strike down occasional applications of state law 
unwarranted by any interest of the state concerned. It would no 
longer be enticed into frustrating and time-consuming efforts to 
deal with the “refractory”*** problem of “weighing” competing state 
interests. 

The significance of this analysis for conflict of laws in general 
lies primarily in the fact that, if “weighing” the conflicting interests 
of several states is not a proper function for the United States 
Supreme Court, it follows a fortiori that this is not a proper function 
for the state courts themselves. The Supreme Court is a national 
court; such a function is inappropriate for it only because of the 
inherent limitations on the capacity of a judicial establishment, and 
because of the principle of separation of powers. When and if that 
Court assumes to perform such a function it is not in the position of 
having to set at naught an interest of the government that created it, 
but only of subordinating the interest of one of the states comprising 
the Union to that of another. A state court, on the other hand, is 
normally in the position of choosing whether the interest of its own 
sovereign shall prevail or be subordinated to that of a co-ordinate 
sovereign.**? To state the proposition as moderately as possible, a 
court should decide that the interest of the state whose creature it 
is shall be subordinated to that of a co-ordinate state only in rare 
cases and for compelling reasons. One is tempted to state the prop- 
osition more strongly, because the traditional system of conflict of 
laws counsels the courts to sacrifice the interests of their own states 
mechanically and heedlessly, without consideration of the policies 
and interests involved; and there is need to dispel the paralyzing 
influence of that system. Assuming, however, that the obfuscations 
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of the system were cleared away, there might conceivably be situa- 
tions in which a court might rationally conclude that securing a 
specific, limited interest of its own state is less important than 
advancement of the general interest of the state, and of the states 
generally, in maintaining a reasonably stable and civilized general 
legal order.*** This, of course, is parallel to statements of the classical 
objectives of a system of conflict of laws, but I conceive it as having 
a much more limited sphere of operation. The traditional system 
largely ignores governmental interests. It is not enough to suggest 
that such interests be brought to the fore for consideration if we still 
counsel that, after they have been duly considered, the highest 
priority is still to be given to nebulous and altruistic ideals that 
ignore the facts of the real political world. At the least, before sub- 
ordinating a specific interest of its own state, a court should appraise 
realistically the likelihood that its action will result in the desired 
condition of uniformity and stability, and should carefully calculate 
the price it is committing the state to pay for the expected result. 
Even so, I find it difficult to escape the conclusion that such an 
appraisal and calculation is essentially a political function, and 
that neither the science of jurisprudence nor its offspring, the con- 
flict of laws, can afford much guidance for its performance. 

The matter may be clarified by comparing the situation of the 
state court in such a case with that of the Supreme Court. When the 
case reaches the Supreme Court the policy of the state has been 
authoritatively declared and its interest asserted; subject to quali- 
fications that have been noted, the Supreme Court is bound by these 
determinations. The state court, on the other hand, has a degree 
of latitude in determining what the state’s policy is, and where its 
interests lie. Enlightened and restrained interpretation in such a 
situation can contribute to the minimization of conflicts problems 
and to the advancement of a stable legal order.**® While it must not 
be assumed that such an approach would eliminate conflicts of 
interest, the area in which it might be effective is not inconsider- 
able.**° 
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These considerations provide an answer for another question 
that has been much discussed in the literature of this subject: 
Assuming that the Full Faith and Credit Clause and the Due Proc- 
ess Clause establish certain requirements for choice of law, how 
much room remains in which the states are free to make their own 
determinations in such matters?**? The suggested answer is that, 
given a definition of the policies of the states and of their interests 
in the application of those policies, the Constitution and the 
Supreme Court control the choice of law to the full extent that the 
jurisprudence of conflict of laws rationally makes such control pos- 
sible—i.e., to the extent that it can be said that one state has a 
legitimate interest and the other has none. Beyond this the Court 
cannot go; jurisprudence provides no help. But if this is true for 
the Supreme Court, it is true also for the courts of the states. Apart 
from the constitutional alternatives that have been discussed, there 
are just two courses open to a state court: (a) By exercising restraint 
and moderation beyond what is required by the Constitution, it can, 
by the process of construction and interpretation, determine the 
policies and interests of its own state in such a way as to avoid con- 
flict,*** or (b) it can subordinate the policy of its own state without 
violating the Federal Constitution. The first course involves a use of 
judicial discretion that is not peculiar to conflict of laws. The second 
involves an act of political choice. It is in the area in which the Con- 
stitution does not control the choice of law that the jurisprudence of 
conflict of laws is currently supposed to make its contribution; it is 
in precisely this area that it has no contribution to make.** 

If this analysis is sound, there is a further powerful reason why 
the Supreme Court should not undertake the role of arbiter of 
conflicting state interests. If the highest court of a state, having 
determined that the state has an interest in the application of its 
law to the case at hand, can reasonably be expected to do no more 
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than uphold that interest by applying its own law, it would be 
anomalous for the Supreme Court to reverse the judgment of the 
state court because it has taken that reasonable course. Even if it 
were conceded that the Supreme Court, as a national tribunal, might 
transcend the usual limitations of the judicial process and appraise 
the relative merits of state interests from a national point of view, 
a state court cannot reasonably be expected to do so; and where 
novel questions are concerned it would be necessary, as a matter of 
course, for that Court to reverse judgments for which, at the state 
level, there was no reasonable alternative. That this has been done 
in the past, as in the fraternal insurance cases, is no excuse for doing 
it in the future, as in cases involving the legality of corporate 
dividends.*** 

A priori, it may seem that, in a federal union where power exists 
to resolve such conflicts of state interests, it is unfortunate that they 
should be allowed to remain unresolved, and that the outcome of 
private litigation should therefore continue to depend to so large an 
extent on the place where the action is brought. That, however, is 
not a judgment to be made in the large. With respect to any 
particular question within the field of workmen’s compensation, or 
commercial insurance, or fraternal insurance, or torts, or corporate 
affairs, the question should be whether the existing situation, in 
which each state is free to advance its own legitimate interests by 
applying its own law, is preferable to a particular proposed alter- 
native. In any event, proposed alternatives should be addressed to 
Congress,**° and we should rid ourselves of the delusion that courts 


344. Another question relevant in this connection concerns the function of the 
federal courts with respect to choice of law in diversity cases. There is strong 
temptation to urge that, contrary to the settlement of this question in the Klaxon and 
Griffin cases, those courts should be free to make a choice, independent of state 
conflicts rules, of the applicable state law. As national courts, they would be free 
from the embarrassment of subordinating an interest of the sovereign which created 
them; the anomaly of reversing a state court decision for which there is no reasonable 
alternative would not be present. I have in the past argued for freedom for the 
federal courts to make their own choice of law, emphasizing the desirability of that 
freedom in cases like Griffin v. McCoach. See Currie, Change of Venue and the 
Conflict of Laws, 22 U. Cut. L. Rev. 405, 491 et seq. (1955). That position assumes 
that it is possible for the federal courts on rational grounds to develop criteria for 
choosing between the competing legitimate interests of different states. In the light 
of the analysis in the text, however, it now seems clear that the federal court is in 
Ee better position than a state court to perform that essentially political function. See 
ch. 9, infra. 

345. In view of the appalling suggestions that are sometimes made when legisla- 
tive intervention in matters of conflict of laws is contemplated, e.g., Stimson, Simplify- 
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and legal scholars can devise solutions by deduction from a set of 
axioms pertaining to territorial jurisdiction, or indeed by any other 
reliance on the resources of jurisprudence alone. 


ing the Conflict of Laws: A Bill Proposed for Enactment by the Congress, 36 A.B.A. 
J. 1003 (1950); Sumner, Choice of Law Governing Survival of Actions, 9 Hastincs 
L.J. 128, 143 (1958), one mentions congressional action with grave misgivings, and 
only because of faith that reason and industry may ultimately prevail even in the 
field of conflict of laws. 


Chapter Six 


THE CONSTITUTION AND THE “TRANSI- 
TORY CAUSE OF ACTION 


1. STATEMENT 


In Huges v. Fetter’ the Supreme Court confronted the legal 
profession with a seeming paradox. Reversing the Supreme Court 
of Wisconsin,” the Court held that a state may not, consistently 
with the Full Faith and Credit Clause,’ refuse to entertain an action 
for wrongful death predicated upon the laws of a sister state 
wherein the injury and death occurred. At the same time, in a 
rather cryptic footnote, the Court reserved the possibility that a 
state in the position of Wisconsin, having entertained the action 
for wrongful death, might constitutionally apply its own law rather 
than that of the state of injury “to measure the substantive rights 
involved.”* To say the least, this decision seems to require only 
limited and partial, rather than full, faith and credit. Wisconsin 
must entertain the action because the Constitution requires recogni- 
tion of the public acts of the state of injury—specifically, the wrong- 
ful-death statute of Illinois—by which the right of action is created. 
But the obligation to recognize the Illinois statute and the rights 
stemming from it is discharged by Wisconsin’s mere acceptance of 
the case; thereafter Wisconsin may apply its own law rather than 
that of Illinois as the rule of decision. 

To state the matter somewhat more strongly, the decision 
apparently endorsed two inconsistent philosophies of the conflict 
of laws. The language of the opinion proper is a dismaying re- 
statement of the obligatio theory,’ or territorialist theory of vested 


Copyright, 1959, by the Harvard Law Review Association. Reprinted by per- 
mission of the copyright owner. Original citation: 73 Harv. L. Rey. 36, 268 (1959). 

1.341 U.S. 609 (1951). 

2. Hughes v. Fetter, 257 Wis. 35, 42 N.W.2d 452 (1950). 

3. U.S. Const. art. IV, § 1. 

4. 341 U.S. at 612 n.10. 

5. See Cuba R.R. v. Crosby, 222 U.S. 473 (1912); Slater v. Mexican Nat'l R.R.. 
194 U.S. 120, 126 (1904). 
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rights, ominously suggesting restoration of that theory to the con- 
situtional status which it had enjoyed for a brief and unfortu- 
nate period;® Wisconsin’s asserted policy was found in conflict 
with “the strong unifying principle embodied in the Full Faith 
and Credit Clause looking toward maximum enforcement in each 
state of the obligations or rights created or recognized by the 
statutes of sister states....”’ At the same time, the Court’s 
footnote reaffirmed the very analysis that had dethroned the 
obligatio theory and confirmed the freedom of the forum state to 
apply its own law and policy whenever it has a legitimate interest 
in so doing:* 

The present case is not one where Wisconsin, having entertained 
appellant’s lawsuit, chose to apply its own instead of Illinois’ statute to 
measure the substantive rights involved. This distinguishes the present 


case from those where we have said that “Prima facie every state is 
entitled to enforce in its own courts its own statutes, lawfully enacted.” 


The piquancy of the paradox is heightened if Hughes v. Fetter 
is read, as it must be read, against the background of such cases 
as Tennessee Coal, Iron & R.R. Co. v. George.’® There the Court 
held that the Full Faith and Credit Clause did not prevent the 
Georgia courts from entertaining an action under the Alabama 
Employers’ Liability Act although the same public act that created 
the right stipulated that actions to enforce it “must be brought in a 
court of competent jurisdiction within the State of Alabama, and 
not elsewhere.”'' Quite possibly the meaning of Hughes v. Fetter 
was that Georgia in such a case not only may but must entertain 
such an action—because the Constitution requires full faith and 
credit to the public acts (or to selected portions of the public acts) 
of Alabama. Moreover, the footnote in Hughes v. Fetter seems 
inconsistent with a dictum in George: “The courts of the sister 
State trying the case would be bound to give full faith and credit 


6. See Hartford Acc. & Indem. Co. v. Delta & Pine Land Co., 292 U.S. 143 
(1934); Mutual Life Ins. Co. v. Liebing, 259 U.S. 209 (1922); New York Life 
Ins. Co. v. Dodge, 246 U.S. 357 (1918); Western Union Tel. Co. v. Brown, 234 U.S. 
542 (1914); ch. 5, supra. 

7. 341 U.S. at 612. 

8. See ch. 5, supra. 

g. 341 U.S. at 612 n.10. 

10. 233 U.S. 354 (1914). See also Atchison, T. & S.F. Ry. v. Sowers, 213 U.S. 
55 (1909). 

11. Ala. Civ. Code § 6115 (1907). The relevant section of the Employers’ 
Liability Act is § 3910 (now Axa. Conk tit. 26, § 326 (1940) ). See 233 U.S. at 
358. 
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to all those substantial provisions of the statute which inhered in the 
cause of action or which name conditions on which the right to sue 
depend [sic].”"* Indeed, two years later, in Wells v. Simonds 
Abrasive Co.,° the Court held that a United States district court in 
Pennsylvania, while presumably required by the Full Faith and 
Credit Clause to entertain an action for wrongful death predicated 
upon an Alabama statute, was not required to apply the portion 
of the Alabama statute providing that an action must be brought 
within two years of the date of death, but was free to apply 
Pennsylvania’s one-year statute of limitations.* In short, because 
of the respect which the Constitution requires each state to give to 
the public acts of sister states, the forum may not refuse to enter- 
tain an action predicated on the laws of another state; but the 
forum need not, and probably must not, respect a localizing pro- 
vision of the foreign law; and, having entertained the action, the 
forum need not necessarily apply the foreign law but, at least 
prima facie, is entitled to apply its own. What kind of “full faith and 
credit” is this? 

The decision in Hughes v. Fetter, assessed largely at face value 
and without much regard for these complications, was on the 
whole well received.° True, there was—as there still is'®—a 
segment of opinion reluctant to take seriously the Supreme Court's 
repeated holdings that the Due Process and Full Faith and Credit 
clauses operate to limit the freedom of state courts in deciding 
questions of conflict of laws even where judgments are not 
involved." The decision, however, was in accord with prevailing 


12. 233 U.S. at 360. See also Atchison, T. & S.F. Ry. v. Sowers, 213 U.S. 55, 70 
(1909). 

13.345 U.S. 514 (1953). 

14. Formerly, the Alabama wrongful-death statute contained the same qualifi- 
cation, purporting to limit actions to the Alabama courts, that was involved in 
the George case. The effect of this qualification was not before the Court in Wells 
only because, in deference to the decision in George, the provision had been deleted 
in the codification of 1940. See Ata. Conk tit. 7, § 63 (1940). 

Cf. Frankfurter, J., dissenting, in Carroll v. Lanza, 349 U.S. 408, 415 (1955): 
“[T]he forum cannot, by statute or otherwise, refuse to enforce a sister-state statute 
giving a transitory cause of action, whether in contract or tort.... Indeed, the 
forum may permissibly go a step in the other direction and disregard the venue pro- 
visions of an out-of-state statute which would have prevented the forum from 
enforcing the right.” 

15. Some twenty-five legal periodicals published comments either on the Supreme 
Court’s decision or on the decision of the Supreme Court of Wisconsin. For the 
complete list, see g & 10 InpEx To Lecat PrErRIopIcALs (1952, 1955). 

16. See EHRENZWEIG, ConFLIcT oF Laws 12 (1959). 

17. See, e.g., 9 Wasu. & LrE L. REv. 55 (1952); 100 U. Pa. L. Rev. 126 (1951). 
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conflict-of-laws doctrine, and the translation of that doctrine to the 
constitutional level evoked more approval than criticism. The case 
was an “X-F” case:"* all of the relevant “contacts,” or “connections,” 
of the “occurrence” were associated with Illinois;’® it was not 
doubted that, therefore, the law of Illinois determined the rights of 
the parties;*® the “better view,” disdaining provincialism, strongly 
favored the uniform interstate enforcement of rights so determined, 
and deprecated the invocation of “local public policy” to defeat such 
enforcement unless the grounds of policy were very strong.*! The 
majority opinion and the result being in harmony with this point of 
view, there was a tendency simply to ignore the dissonant note 
sounded in the margin.** Professor Cheatham has resolved the con- 
flict squarely in favor of the text of the opinion: 


The requirement of full faith and credit to “public acts,” i.e., statutes, 
means full faith and credit to private rights arising from them. The 
principal purpose of public statutes is to create private rights based on 
occurrences to which they apply. So, if an occurrence takes place wholly 
in Illinois, the public acts of Illinois create rights in the parties to the 
occurrence. If a suit based on the Illinois occurrence is brought in 
Wisconsin, the Constitution and the federal statute, literally applied, 
affirmatively direct Wisconsin to give the same credit to the rights under 
the Illinois law that the State of Illinois itself would do.** 


Another commentator would have gone farther than the Court, 
which noted with restraint that “full faith and credit does not 
automatically compel a forum state to subordinate its own statu- 
tory policy to a conflicting public act of another state....”** He 
seriously questioned whether a state should ever be permitted to 
close its courts, on grounds of public policy, to a cause of action 


18. See CHEATHAM, GooprIcH, GriswoLtp & REESE, CASES ON CONFLICT OF Laws 
3 (4th ed. 1957). 

19. Cf. Cheatham, Federal Control of Conflict of Laws, 6 VANnp. L. Rey. 581, 585, 
590 n.29 (1953). 

20. RESTATEMENT, CONFLICT OF Laws § 391 (1934). 

21. Loucks v. Standard Oil Co., 224 N.Y. 99, 120 N.E. 198 (1918); REsTATE- 
MENT, ConFLict oF Laws § 612 (1934); Beach, Uniform Interstate Enforcement of 
Vested Rights, 27 YALE L.J. 656 (1918); Goodrich, Foreign Facts and Local Fancies, 
25 Va. L. Rev. 26 (1938). 

22. Some commentators dealt with this difficulty by explaining that the decision 
was concerned only with access to courts and not with choice of law. See, e.g., Reese, 
Full Faith and Credit to Statutes: The Defense of Public Policy, 19 U. Cut. L. Rev. 
339, 345-46 (1952); Comment, 37 Cornett L.Q. 441, 445-52 (1952); 21 U. Cine. 
L. Rey. 188, 189 (1952). The distinction is important, but is neither self-explanatory 
nor self-justifying. 

23. Cheatham, supra note 19, at 585. See also Currie, Change of Venue and the 
Conflict of Laws, 22 U. Cut. L. Rev. 405, 499 0.231 (1955). 

24.341 U.S. at 611. 


THE TRANSITORY ACTION 287 


arising under the laws of a sister state, and called for a “hard- 
and-fast” rule requiring the states to entertain sister-state causes 
of action.” 

But there is not, and should not be, any “hard-and-fast” rule 
requiring Wisconsin to enforce the Illinois wrongful-death statute 
in a situation such as that of Hughes v. Fetter. The Court’s foot- 
note is not to be taken lightly. It means exactly what it says. In- 
deed, all the propositions that have been stated here on the 
basis of the Hughes, George, and Wells cases are probably reliable, 
paradoxical though they may seem: Wisconsin may not refuse to 
entertain the action for wrongful death; the obligation to provide 
a forum would be the same even if the law of Illinois purported 
to restrict the right of action to Illinois courts; yet Wisconsin is 
not required to apply the Illinois wrongful-death statute, but 
may apply its own instead. If these propositions are to stand 
together, however, it is evident that there must be a reordering of 
the constitutional and conflict-of-laws theories on which they rest; 
they cannot consistently be derived from the hodge-podge of 
territorialism, vested rights, full faith and credit, natural law, 
literalism, and governmental-interest analysis that is found in the 
cases. 

The purpose of this chapter is to examine the constitutional obli- 
gation of a state to provide a forum for causes of action having 
foreign aspects. Necessarily included is the correlative question 
of the effect of the Constitution upon the power of a state to pro- 
vide that its laws shall be enforced only in its own courts. The 
problem is part of a broader topic that has been called “access 
to courts,”® the emphasis here being upon the power of a state 
to refuse a forum because of considerations of local public policy.* 


25. Reese, supra note 22, at 346. Professor Reese carefully limited his position, 
noting that Hughes v. Fetter was not concerned with the impact of full faith and 
credit on choice of law and that Wisconsin’s refusal to entertain the action was not 
based upon the doctrine of forum non conveniens nor on its inability to afford the 
remedy contemplated by the Illinois act. Id. at 343-46. Nevertheless, the scope of his 
proposed “hard-and-fast” rule remains unclear: “To be sure, entertainment of a 
sister state’s cause of action...does require the forum court to apply the law of 
another jurisdiction. But this burden is only one of the costs of a federal system... .” 
Id. at 346. 

26. RESTATEMENT, Conr.ict or Laws ch. 12, topic 4 (1934). It should be noted, 
however, that “the extent to which the Constitution of the United States may re- 
quire a State to exercise jurisdiction through its courts is not considered in the 
Restatement of this Subject.” Id. Scope Note. 

27. RESTATEMENT, ConFLict oF Laws § 612 (1934). See also id. § 617 (“State 
Creating Right Cannot Prevent Its Enforcement in Other States”). 

This discussion will not deal comprehensively with the entire question of the 
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The precise scope of the inquiry will be even narrower, since an 
important distinction must be drawn between two different types 
of policy considerations, only one of which is directly involved. 
The distinction is not one that can be stated in a phrase. 

A court confronted with an action having foreign aspects may 
(in the context of the problem under discussion) do one of four 


things: 


1. It may adjudicate the case in accordance with the law of 
the forum; 

2. It may adjudicate the case in accordance with foreign law; 

3. It may concede that the rights of the parties are governed 
by foreign law, but refuse to apply that law in passing upon the 
claim or defense because of disagreement with the foreign legal 
policy; 

4. It may concede that the foreign law is applicable, and in- 
terpose no disagreement with the policy of that law; nevertheless, 
it may refuse to entertain the action because of a local policy re- 
lating to administration of the courts. 

It is the fourth course of action, as distinguished from the third, 
that is the focal point of this discussion. 


The third course should not be tolerated in our federal system, 
with its constitutional restraints upon choice of law. That is to say, 
it should not be tolerated provided the system for determining 
when foreign law is controlling is a rational one, constructed with 
due regard for the legitimate interests of the states. Under the 
traditional system of conflict of laws, which often designates the 
controlling law on the basis of “connecting factors” having no 
rational relation to state interests, local public policy as employed 
in the third course is a necessary escape device, avoiding the ap- 
plication of foreign law where that would produce an unacceptable 
result. When, in the context of a constitutional requirement of full 
faith and credit, we permit a state to disregard the “applicable” 
foreign law merely because it finds that law distasteful, we simply 


extent to which the Constitution requires a state to provide a forum for a cause of 
action having foreign aspects. In particular, the effect of the Equal Protection and 
Privileges and Immunities clauses must be reserved for separate treatment. The 
emphasis here is upon the effect, or supposed effect, of the Full Faith and Credit 
Clause upon access to courts. Cf. Hilpert & Cooley, The Federal Constitution and 
the Choice of Law, 25 Wasu. U.L.Q. 27, 35-36 (1939). The Equal Protection and 
Privileges and Immunities clauses will be discussed only to the extent that the 
cases make such discussion necessary. See chs. 10, 11, infra. 
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give testimony that the foreign law was not “applicable,” in any 
exclusive sense, in the first place. A more rational system would 
provide for determining the exclusively applicable law—where that 
is possible—by analysis of the governmental interests involved. This 
has been the system employed, in the main, by the Supreme Court 
in the choice-of-law cases arising under the Due Process and Full 
Faith and Credit clauses.”® Under such a system, a state is justified 
in applying its own law when the circumstances are such as to give 
it a legitimate interest in applying the policy which that law 
embodies. It is not justified in applying its own law when the 
foreign state has such an interest and the forum state has none. 
When this is the situation, the Full Faith and Credit Clause, if it 
means anything, means that the forum state must defer to the law 
of the only state having an interest in the application of its law and 
policy; there is no room for an inconsistent “local public policy,” 
since it has already been determined that the forum state has no 
legitimate interest in the matter. The interposition of its own policy 
notions would be officious intermeddling.*° 

The problem raised by the fourth course of action is somewhat 
different. The court in which the action is filed may in all sin- 
cerity concede that the foreign state has a legitimate interest in 
the application of its legal policy, and that the forum state has no 
interest in the application of a contradictory policy. Having no 
such connection with the transaction or with the parties as to give 
it a legitimate basis for an interest, the forum state will not presume 
to substitute its own conception of what constitutes sound social 
or economic policy in the disposition of the case. Indeed, the court 
may heartily agree with the foreign policy; the forum state may 
even pursue an identical policy within its own sphere of interest. Yet 
the forum state also has policies relating to the conduct of its 
judicial establishment, and these may be called into play by the 
assertion of the foreign-based claim. In short, the forum state, 
though it is not in position to assert its own ideas of social and 
economic policy in opposition to those of the foreign state, does 
have a legitimate interest in the application of any policy relating 


28. See generally ch. 5, supra. 

29. Ibid. 

30. Under such a system, though not under the present system, which determines 
the “applicable” law by reference to “contacts” which are often irrelevant to state 
interests, there is justification for Judge Beach’s characterization of the defense of 
local public policy as “an intolerable affectation of superior virtue.” Beach, supra 
note 21, at 662. 
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to the administration of its courts, despite the fact that such a 
policy may prevent enforcement of the foreign claim. 

When the legitimate interests of two states are in conflict with 
respect to social or economic policy, the question of the law that 
should be applied involves a political judgment that can properly 
be made only by Congress in the exercise of its powers under the 
Full Faith and Credit Clause.*! It cannot be resolved by the courts 
according to any rational jurisprudence of conflict of laws.** Either 
state may apply its own law and policy without violating any con- 
stitutional principle. It may be that the same result follows when 
the social or economic policy of one state encounters resistance 
not on its merits but because of an independent policy of the forum 
state relating to judicial administration. On the other hand, it is 
possible that the policy relating to judicial administration is of a 
different and inferior order, and that it should yield to the policy 
whereby the rights of the parties are concededly determined. These 
are the possible solutions of the problem to which this chapter is 
addressed. 

Hughes v. Fetter is hardly typical of the cases that give rise to 
the problem, but it provides a good point of departure for the dis- 
cussion. ; 


u. DEATH IN ABSENTIA 


How would the result in Hughes v. Fetter have been affected if 
the fatal collision had occurred in Ontario instead of in Illinois? 
The answer should be: Not at all. The hypothetical case is not 
materially different from the actual one. Precisely the same con- 
siderations that lead to the conclusion that Wisconsin is required by 
the Constitution to provide a forum in the actual case lead to the 
same conclusion in the hypothetical case. Obviously this cannot 
be true if the Full Faith and Credit Clause is the basis of the 
decision, since that clause makes no reference to the laws of foreign 
countries and their political subdivisions. I submit, however, that a 
different constitutional principle dictated the result in Hughes v. 
Fetter, and that full faith and credit has nothing to do with the case. 

This may appear to some to be an impertinent observation, in 
view of the fact that the Court squarely grounded its decision on 


31. See Coox, The Powers of Congress Under the Full Faith and Credit Clause, 
28 YALE L.J. 421 (1919), in THE LocicaL AND LrecAL BASES OF THE CONFLICT OF 
Laws ch. IV (1942). 

32. See ch, 5, supra. 
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the Full Faith and Credit Clause; but it should not be a surprising 
one. We have already seen how the Court, in its tenth footnote, gave 
notice that it did not really mean to say that Wisconsin was required 
to give full faith and credit to the public acts of Illinois. There is no 
escape from Professor Cheatham’s proposition that full faith and 
credit to the public acts of a state means full faith and credit to the 
private rights created by those acts.** Since Wisconsin was not 
required to determine the rights of the parties in accordance with 
the Illinois statute, but was free to apply its own law, it is clear that 
the Full Faith and Credit Clause was not operating as it operated, 
for example, in Bradford Elec. Light Co. v. Clapper** and Order of 
United Commercial Travelers v. Wolfe,*® in which application of the 
law of the forum was denounced by the Court. Something other 
than the command of full faith and credit to the public acts of sister 
states required Wisconsin to entertain the action. 

Hughes v. Fetter has been regarded as a case in which all the 
factors, or “contacts,” relevant to choice of the appropriately ap- 
plicable law were associated with Illinois.*° In terms of the tra- 
ditional system of conflict of laws this is an accurate appraisal; 
the only relevant circumstance, according to that system, is that 
the fatal injury occurred in Illinois.** In terms of an analysis of 
the interests of the respective states, however, the converse is 
true: given the governmental policies that may reasonably be 
inferred from a wrongful-death statute, and the relationship of 
the parties and events to the respective states, it is abundantly 
clear that Wisconsin was, or should have been, concerned with the 
outcome, and that Illinois had little or no basis for an interest in 
the matter. 

Harold Hughes, the young man who was killed, was a resident 
of Wisconsin. So was his father, who, as administrator, was 
plaintiff in the action. So was the defendant, Glenn Fetter, who 
was the driver of the car in which Hughes was a passenger. The 
corporate defendant, which had issued a policy of casualty in- 
surance covering the Fetter car, was a Wisconsin corporation. 
Hughes was survived by his father and stepmother, both of Wis- 





33. See text at note 23 supra. 

34. 286 U. S. 145 (1932). 

35. 331 U.S. 586 (1947). 

36. See Cheatham, Federal Control of Conflict of Laws, 6 VaNnv. L. Rev. 581 
(1953); cf. Reese, Full Faith and Credit to Statutes: The Defense of Public Policy, 
19 U. Cur. L. Rev. 339 (1952). 

37. RESTATEMENT, Conruict oF Laws § 391 (1934). 
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consin, and by a brother who was a resident of Illinois.** These 
human facts are treated as completely irrelevant by the traditional 
system of conflict of laws. They are highly significant, however, in 
any discussion of the legitimate scope of a state’s governmental 
concern, and they ought to have significance in any system of con- 
flict of laws that is not totally divorced from reality. 

The governmental policy embodied in a wrongful-death statute 
is reasonably clear. Lord Campbell’s Act,*® which provided the 
model for the Wisconsin and Illinois statutes, was entitled “An 
Act for compensating the Families of Persons killed by Acci- 
dents.” The preamble, after reciting the absence of a remedy at 
common law, declared that “it is oftentimes right and expedient 
that the Wrongdoer in such Case should be answerable in Damages 
for the Injury so caused by him....” Section II provided that 
“the Jury may give such Damages as they may think propor- 
tioned to the Injury resulting from such Death to the Parties... 
for whose Benefit such Action shall be brought....” As the 
Minnesota court said simply, “The object of the statute was to 
remedy the harshness of the common law, and in some degree 
compensate those dependent upon the person killed.”*° Under 
the Illinois statute no action can be maintained unless there is a 
qualified beneficiary and a showing of pecuniary loss,*t and the 
same is true under the Wisconsin statute.‘* In its domestic con- 
text, such a statute represents a choice between conflicting interests 
of individuals: as between members of the community who have 
suffered because of a death and the member whose fault was the 
cause, the loss is to be borne by the latter. 

The question then becomes: How should the statute be applied 
to cases that are not wholly domestic in order to effectuate the 
community's policy? Rather clearly, its benefits should be made 
available whenever those who are the objects of its protection are 
members of the community—i.e., residents or domiciliaries of 
the state. In one sense, perhaps, it is the dependent relatives who 

38. Record, pp. 4-6, 13, 20, 26; Brief for Appellee, p. 3. 

39.9 & 10 Vict., ch. 93 (1846). 


4o. Renlund vy. Commodore Mining Co., 89 Minn. 41, 47, 93 N.W. 1057, 1059 
(1903). 

41. Itt. Rev. Stat. ch. 70, §§ 1, 2 (1957); North Pier Terminal Co. ex rel. 
Liberty Mut. Ins. Co. v. Hoskins Coal & Dock Corp., 402 Ill. 192, 83 N.E.2d 748 
(1949). Gi 

42. Wis. Stat. §§ 331.03-04 (1957); Swanson v. State Farm Mut. Auto. Ins. 
Co., 264 Wis. 274, 58 N.W.2d 664 (1953); Herro v. Steidl, 255 Wis. 65, 37 N.W.2d 
874 (1949); Brown v. Chicago & N. Ry., 102 Wis. 137, 77 N.W. 748 (1899). 
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are the object of the state’s concern. Such beneficiaries, however, 
may be numerous and scattered, so that to administer the statute 
on the basis of the residence of each of them would be a cumber- 
some business, to say the least. Understandably, then, a state 
might, for simplicity if for no other reason, focus upon the de- 
ceased person as the object of its concern.** It is not necessary, in 
order to justify this choice, to “presume” that the residence of the 
beneficiaries follows that of the deceased, nor to indulge in dubious 
generalizations to the effect that dependent relatives usually live 
with their benefactor. In life-insurance cases the courts tend to 
assume that the protective policies of a state are directed toward 
the insured rather than the beneficiaries.44 If the deceased is 
within the scope of the state’s protective policy, the courts have 
seldom denied the benefits of a wrongful-death statute solely on 
the ground that the claimant is a nonresident, even when he is an 
alien.*° Indeed, the protection afforded by a wrongful-death stat- 
ute is comparable to that afforded by a policy of insurance against 
accidental death: each resident of the state is assured that, in the 
event his death is caused by the wrong of another, his dependents 
will have a right to indemnity from the wrongdoer. The resident 
himself benefits from this assurance; it is valuable to him in the 
same way that a contract of accident insurance payable to his 
dependents would be.**® 

We may, therefore, conclude that Wisconsin should logically 
desire that the benefits provided by its statute should be avail- 
able whenever the deceased was a resident, or domiciliary, of Wis- 
consin.*7 From the standpoint of Wisconsin’s interests the place 





43. Cf. ch. 3, supra. 

44. See ch. 5, supra. 

45. TIFFANY, DEATH BY WroncFut Act § 86 (2d ed. 1913). Wisconsin at one 
time adhered to a minority position denying relief to nonresident aliens. McMillan 
v. Spider Lake Saw Mill & Lumber Co., 115 Wis. 332, 91 N.W. 979 (1902), but 
the statute was amended, Wis. Laws 1911, ch. 226, to alter this position. 

46. On the constitutional level, for purposes of the Privileges and Immunities 
Clause, this interpretation is contradicted by Chambers v. Baltimore & O.R.R., 207 
U.S. 142 (1907). Cf. Hughes v. Fetter, 341 U.S. 609, 611 n.6 (1951); Broderick 
v. Rosner, 294 U.S. 629, 642 n.3 (1935). The interpretation in the text is supported, 
however, by the well-reasoned dissenting opinion of Mr. Justice Harlan in the 
Chambers case, supra at 151, 157-60. Professor Schofield’s ridicule of “the highly 
artificial conception that a dead man may be enough of a live one to receive a 
legislative grant of the right to bring a lawsuit” is a mere flippancy. Schofield, The 
Claim of a Federal Right to Enforce in One State the Death Statute of Another, 3 
Int. L. Rev. 65, 66 (1908). See note go infra. 

47. This is not to say that the benefits of the statute are to be confined to resi- 
dents or domiciliaries. The Privileges and Immunities Clause and the Equal Protection 
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where the injury occurred is totally irrelevant. It is true that this 
fact was not appreciated by the Wisconsin legislature. The stat- 
ute creating the right of action for wrongful death expressly pro- 
vided that it should apply only to deaths “caused in this state.” 
This, however, is the very provision whose constitutionality is un- 
der discussion. Doubtless it was included because of territorialist 
doctrine denying the state legislative jurisdiction over injuries 
abroad, and not as a voluntary delimitation of the scope of the 
legislative policy. 

From the standpoint of the interests of Illinois the place of 
injury is equally irrelevant. Illinois’ policy is similar to that of 
Wisconsin, and the benefits of its statute are primarily designed 
for the families of deceased residents of Illinois. In ordinary cases 
of personal injury, not resulting in death, the circumstance that the 
injury occurred within a state provides a legitimate basis for the 
assertion by that state of an interest in awarding the compensation 
provided by its laws; otherwise the injured person may become a 
public charge, and local creditors who have furnished medical and 
other services and supplies may go unpaid.*® This basis is not 
present, however, under a typical wrongful-death statute such as 
the one in force in Illinois, since the proceeds of the judgment 
belong to the statutory beneficiaries and are not available to pay 
claims against the decedent's estate.” 

Hughes v. Fetter was, therefore, a case in which Wisconsin 
properly had an interest in the application of its compensatory 
policy, and Illinois had no interest at all.°' It is Wisconsin that is 


Clause will to some extent require equal treatment of nonresidents. See Rey. Srar. 
§ 1977 (1875), 42 U.S.C. § 1981 (1952). See also note 27 supra. 

48. Wis. Stat. § 331.03 (1947) (now Wis. Stat. § 331.03 (1957) ). 

4g. Watson v. Employers Liab. Assur. Corp., 348 U.S. 66 (1954). 

50. See City of Chicago v. Major, 18 Ill. 349 (1857); Voorhees v. Chicago & 
A.R.R., 208 Ill. App. 86 (1917); cf. Bradford Elec. Light Co. v. Clapper, 286 U.S. 
145 (1932), discussed in ch. 5, supra. 

51. In attempting to determine the policies embodied in the laws of a state and 
the circumstances that call for the application of those policies I speak very tenta- 
tively. I conceive my function to be that of a technician in the conflict of laws, 
analyzing the interplay of varying state policies on the basis of certain assumptions 
as to what the policies are and what circumstances should bring them into play. If 
experts in the law of wrongful death should disagree with these assumptions I should 
gladly defer to their judgment and modify the analysis of the conflict-of-laws 
problem accordingly. 

Thus, an argument can be made that a wrongful-death statute expresses a policy 
of penalizing, and hence minimizing, wrongful conduct. The argument is not per- 
suasive to me, and I have elected to proceed on the assumption that the policy is a 
compensatory one. See ch. 5, supra. If I am wrong in this, Illinois has an interest in 
applying its law and policy because the negligent conduct occurred there. This still 
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concerned with the relatives of its deceased citizen. It is Wiscon- 
sin that should determine which relatives should share in the 
compensation. It is Wisconsin, as the domicile of the defendants, 
that is concerned with the maximum recovery to be allowed.” It 
is Wisconsin that is concerned with the effect of contributory 
negligence® and with the effect upon the right to compensation 
of the fact that the deceased was a passenger in the defendant’s 
car.°* Wisconsin, as the home state of all the parties, is an obvi- 
ously appropriate place for trial, although Illinois, despite its 
lack of interest in the matter, is not necessarily an inappropriate 
place, since witnesses to the occurrence may be available there. 

In spite of all this, the Wisconsin courts closed their doors to 
the claim by Mr. Hughes for the death of his son, saying not only 
that the Wisconsin statute could not avail him but that Wisconsin 
courts would not entertain an action for a death occurring else- 
where, whether under the law of Wisconsin or the law of the 
place of injury. Why? No reason having the remotest bearing on 
any conceivable policy of Wisconsin was suggested. The argu- 
ment of the state Supreme Court was, in essence: (a) the wrong- 
ful-death statute, as we construe it, prohibits the maintenance in 
our courts of an action for wrongful death unless the death was 


would not alter the fact that Wisconsin also has an interest in compensating the 
family of its deceased resident, and so would not alter the principal conclusions 
reached here. 

Similarly, I may be wrong in regarding the deceased rather than his dependent 
relatives as the object of the state’s protective policy. Under the Illinois statute the 
beneficiaries would be the next of kin, Ill. Rev. Stat. ch. 70, § 2 (1947), as amended, 
Inu. Rev. Strat. ch. 70, § 2 (1957)—i.e., the father (of Wisconsin) and the brother 
(of Illinois), Ill. Rev. Stat. ch. 3, § 162 (1947) (now IxL. Rev. Start. ch. 3, § 162 
(1957) ). On the assumption that it is the residence of the beneficiaries that is 
significant, Illinois would have an interest in applying its law to compensate the 
brother. Under the Wisconsin statute in force at the time of death the sole beneficiary 
would have been the father. Wis. Stat. § 331.04 (1947) (now Wis. Stat. § 
331.04 (1957) ); cf. Cincoski v. Rogers, 4 Wis. 2d 423, 90 N.W.2d 784 (1958). 

52. Maximum recovery under the Illinois statute was $15,000. Ill. Rev. Stat. ch. 
70, § 2 (1947), as amended, Iti. Rev. Star. ch. 70, § 2 (1957). Under the Wiscon- 
sin statute it was $12,500, except that a parent could recover an additional $2,500 on 
account of loss of society or companionship. Wis. Stat. § 331.04(2) (1947), as 
amended, Wis. Stat. § 331.04(2) (1957). In addition, § 331.04(1) (b) allowed 
recovery of funeral expenses on behalf of the estate. 

53- Wisconsin had adopted the rule of comparative negligence. Wis. Stat. § 
331.045 (1947) (now Wis. Stat. § 331.045 (1957) ). 

54. In Wisconsin the duty of the driver to the guest is that of ordinary care. See 
Olson vy. Hermansen, 196 Wis. 614, 220 N.W. 203 (1928). In Illinois the non- 
paying guest recovers only for “wilful and wanton misconduct.” Ill. Rev. Stat. ch. 
95%, § 58(a) (1947) (now It. Rev. Start. ch. 95%, § 9-201 (1957) ). 

55. Also, Illinois traffic regulations are of course relevant on the issue of negli- 
gence. See Record, pp. 15-16; ch. 1, supra. 
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caused here; (b) there is no need to inquire into the purpose or effect 
of the prohibition, or the policy of the legislature in enacting it; 
the policy of the state is what the legislature says it is. 

The statutory provision that was the subject of this extraor- 
dinary feat of construction was a proviso appended to the end of 
the section creating the cause of action for wrongful death: “pro- 
vided, that such action shall be brought for a death caused in this 
state.”°* These words, said the court, “seem plain enough to bar 
cases not within [the statute’s]...terms, and to exclude actions 
where the wrongful act resulting in death occurred in another 
state.”"*" Any other holding would “deprive the proviso of pur- 
pose or meaning.”** To characterize this reasoning as literalism 
would be to give credit where none is due. While it does share with 
literalism the vice of indifference to the rationality of the meaning 
given to the text, it does not share literalism’s fidelity to language. 
Plainly, the language said no more than that the right of action 
created by the Wisconsin statute was one for local deaths; it said 
nothing about actions for foreign deaths brought pursuant to for- 
eign statutes. It seems quite clear that the purpose of the proviso 
was simply to declare that the legislature had no intention of ex- 
ceeding what were assumed to be the limits of its power.*® The 
same court had previously held that an action could be maintained 


56. Wis. Stat. § 331.03 (1947) (now Wis. Start. § 331.03 (1957) ). The proviso 
was contained in the original enactment (Wis. Laws 1857, ch. 71, § 1, at 85) in more 
extended form: “Provided, That such action shall be brought for a death caused in 
this State, and in some court established by the constitution and laws of the same.” 
The second clause was dropped in the compilation of 1898 (Wis. Stat. § 4255 
(1898) ) with the explanation: “As a denial of the jurisdiction of the federal courts 
the omitted clause is void. See Bigelow v. Nickerson, 70 Fed. Rep. 113, 120; Railway 
Co. v. Whiton’s Adm’r, 13 Wall. 270. No good reason is perceived for retaining it and 
thereby possibly barring an action in the courts of another state.” Cf. the Alabama 
statute involved in the George case, Ala. Civ. Code § 6115 (1907). 

57.257 Wis. at 37, 42 N.W.2d at 453. 

58. Id. at 42, 42 N.W.2d at 455. 

59. As was said of the Illinois statute: “It could not have included matters oc- 
curring outside the State, because the legislature has no authority over the conduct 
of individuals outside the State and its acts have no extra-territorial effect.” Crane v. 
Chicago & W.LR.R., 233 Ill. 259, 265, 84 N.E. 222, 224 (1908) (dissenting opinion). 
“In many cases arising under similar acts, it has been held that the action could not 
be maintained if the fatal injury occurred outside of the jurisdiction of the state in 
which the statute relied on was enacted; that, if it appears that the injury occurred 
outside of the state, and it did not appear that the law of such state gave such a 
remedy, there could be no recovery.” Rudiger vy. Chicago, St. P., M. & O. Ry., 94 
Wis. 191, 195, 68 N.W. 661, 662 (1896). “The object and effect of the [original] 
proviso to our statute was to render the action local, and limit it to cases where 
death was caused by acts committed or occurring within the state....” Id. at 195-96, 
68 N.W. at 662. 
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in Wisconsin under the Illinois death statute. This it held even 
though the deceased was a resident of Illinois, and despite the 
fact that the Illinois death statute expressly prohibited actions 
in Illinois for deaths occurring outside the state. The court re- 
jected the argument that Wisconsin should retaliate against Illinois, 
asserting that “the citizens of other states have the same right to 
sue in the courts of Wisconsin that citizens of Wisconsin have.”* 
This precedent was tossed aside in Hughes with the comment that 
the court had not given “due consideration” to the proviso.” There 
was not the slightest suggestion of any reason why the Wiscon- 
sin legislature might have wished to exclude actions under foreign 
statutes for foreign deaths—especially where the deceased was a 
resident of Wisconsin. It was enough to read the statute as excluding 
them. “The policy of Wisconsin against the maintenance of such an 
action having been created positively in a statute, that policy must 
prevail’**—whatever the reason, or lack of reason, supporting the 
attribution of the policy to the legislature. 

The provision of the Illinois statute excluding actions for for- 
eign death was added, in unmistakably clear terms, by amend- 
ment in 1903. Thus the Illinois court started with a legislative 
declaration which the Wisconsin court inferred only by a tor- 
tured process of construction. The Illinois court, however, did no 
better than the Wisconsin court in the matter of elucidating the 
reasons for the legislative policy. “When the legislature speaks... 
public policy is what the statute indicates." The reasons for such 
a policy must be sought elsewhere, and with no great prospect that 
a candid statement of them will be found. 

It has been suggested that the Wisconsin policy was merely one 
of retaliation against Illinois.°° As an interpretation of legislative 
policy this involves an anachronism, since the exclusionary pro- 


60. Sheehan v. Lewis, 218 Wis. 588, 260 N.W. 633 (1935). 

61. Id. at 593, 260 N.W. at 635. 

62. 257 Wis. at 41, 42 N.W.2d at 455. 

63. Id. at 38, 42 N.W.2d at 453. 

64. Ill. Laws 1903, at 217-18, as amended, Iu. Rev. Strat. ch. 70, § 2 (1957): 
“Provided further, that no action shall be brought or prosecuted in this State, to 
recover damages for a death occurring outside of this State....” It may be significant 
that the same amendment increased the maximum recovery from $5,000 to $10,000. 

65. Dougherty v. American McKenna Process Co., 255 Ill. 369, 372, 99 N.E. 619, 
621 (1912). This decision denied recovery, under the New Jersey statute, for the 
death in New Jersey of a citizen of Illinois. 

66. Brief for Appellant, p. 18; 100 U. Pa. L. Rev. 126, 130 (1951). The appellant 
also suggested that the “policy” was “a mere assertion of local inertia or indiffer- 
ence....” Brief for Appellant, p. 13. 
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viso was contained in the original Wisconsin statute of 1857%7 
while the corresponding proviso in the Illinois statute was added 
by amendment in 1903.°° The suggestion can mean only that the 
Wisconsin court’s interpretation of the statute in 1949 was mo- 
tivated by a desire to retaliate. Such an explanation, of course, con- 
tributes nothing toward constitutional justification of the decision. 
Also, if there is any truth in the explanation, the action of the Wis- 
consin court was singularly irrational. The same court had pre- 
viously rejected an invitation to retaliate, and had allowed an 
action in Wisconsin against a Wisconsin resident for the death 
in Illinois of an Illinois resident.*® Conceivably, a court might come 
to regret such magnanimity, and might adopt the opposite princi- 
ple: Since Illinois does not permit actions for the deaths of Wis- 
consin residents in Wisconsin, we will not permit actions for the 
deaths of Illinois residents in Illinois. But Hughes v. Fetter will not 
bear such an interpretation. On the theory of retaliation, the court 
must be understood as embracing the principle that because Illinois 
will not entertain an action for the death of an Illinois resident in 
Wisconsin, Wisconsin will not entertain an action for the death of a 
Wisconsin resident in Illinois. If that is indeed the principle, Wis- 
consin has provided what may be history’s clearest illustration of 
cutting off one’s nose to spite one’s face. 

At all events, whether in a spirit of retaliation or not, the Wis- 
consin court did establish the same exclusionary rule that was es- 
tablished by statute in Illinois. Since it gave no reasons for doing 
so, the question becomes: Why would any state desire to establish 
such an exclusionary rule? In attempting to answer this question, 
and to evaluate some of the answers that have been suggested, 
we may resort to such evidence as there is concerning the purpose 
of the Illinois proviso. Until the Wisconsin court aligned itself 
with the Illinois policy, the Illinois statute was nearly unique.” 
There appears to be no record of any statement as to its purpose. 
It does, however, seem to be related to the hostile attitude that 
often led courts to refuse to enforce claims for wrongful death on 


67. Wis. Laws 1857, ch. 71, § 1, at 85, as amended, Wis. Stat. § 331.03 (1957). 

68. Ill. Laws 1903, at 217, as amended, Iu. Rev. Start. ch. 70, § 2 (1957). 

69. Sheehan v. Lewis, 218 Wis. 588, 260 N.W. 633 (1935). 

70.See TirrFANy, DeatH By Wroncrut Act §§ 195-202 (2d ed. 1913). See 
generally Rose, Foreign Enforcement of Actions for Wrongful Death, 33 Micu. L. 
REV. 545, 572-77 (1935). The only comparable provision was the qualified one in the 
Ohio statute involved in Chambers vy. Baltimore & O.R.R., 207 U.S. 142 (1907). See 
note go infra. 
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the ground that the foreign cause of action was “penal” or that the 
forum state did not have a similar statute;"! and there are certain 
judicial decisions in Illinois that are relevant to a consideration 
of arguments advanced in justification of the unstated policy. 

Mr. Justice Frankfurter, in dissent, sought to aid the Wiscon- 
sin Supreme Court by suggesting some kind of reasonable con- 
tent for the policy: 


The decision of Wisconsin to open its courts to actions for wrongful 
deaths within the State but close them to actions for death outside the 
State may not satisfy everyone’s notion of wise policy. ... But it is neither 
novel nor without reason. ... Wisconsin may be willing to grant a right 
of action where witnesses will be available in Wisconsin and the courts 
are acquainted with a detailed local statute and cases construing it. It 
may not wish to subject residents to suit where out-of-state witnesses 
will be difficult to bring before the court, and where the court will be 
faced with the alternative of applying a complex foreign statute—perhaps 
inconsistent with that of Wisconsin on important issues—or fitting the 
statute to the Wisconsin pattern.7? 


In so far as this suggests that the policy rests upon a disinclination 
to apply unfamiliar foreign law it assumes that the foreign law 
will or must be applied, and so ignores the majority’s tenth foot- 
note, disclaiming any holding to that effect. Moreover, as Profes- 
sor Reese has justly observed, if unwillingness to apply foreign 
law is an adequate excuse for refusing to do so, the requirement 
of full faith and credit to public acts is rendered meaningless.” 
Both objections—unfamiliarity with foreign law and difficulty of 
access to witnesses—would apply with equal force to actions for 
personal injuries sustained outside the state; yet such actions are 
regularly entertained by both Wisconsin and _ TIllinois.“* Shortly 
before the 1903 amendment, the Illinois court was urged on 
similar grounds to refuse to hear an action for the death in In- 
diana of a resident of Illinois. Although the Indiana law differed 
from that of Illinois in that it abrogated the fellow-servant rule, 
the court affirmed a judgment for the plaintiff, saying: “Every 
day our courts are enforcing rights under foreign contracts where 
the lex loci contractus and the lex fori are altogether different, and 


71. See TiFFANY, op. cit. supra note 70, §§ 197, 198, 198-1; Rose, supra note 70, 
at 559-65. 

72.341 U.S. at 618-19. 

73. Reese, supra note 22, at 346. 

74. The statement in Rose, supra note 70, at 576, that the Illinois exclusionary 
policy extends to actions for personal injuries is erroneous. 
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yet we construe these contracts and enforce rights under them 
according to their force and effect under the law of the State 
where made.””® 

In addition, there are the following solid indications that the 
policy of Illinois, at least, was not one of avoiding the trial of cases 
in which it would be necessary to apply foreign law or in which 
it would be difficult to obtain the testimony of witnesses to the 
occurrence: 


1. The proviso was held to preclude action in Illinois under 
the Federal Employers’ Liability Act for death in another state.” 
Of course, the law applicable in such an action is the same federal 
law that would apply in a case of death in Illinois. 

2. The proviso was held to preclude action in Illinois on a 
judgment for wrongful death obtained in the state of injury.” 
Of course, in such an action there could be no problem of inter- 
preting the foreign statute or of procuring the attendance of 
witnesses. 

3. In construing the peculiar language of the proviso (“[N]o 
action shall be brought...in this State to recover damages for a 
death occurring outside of this State...”),’* the courts held that 
an action could be maintained where a resident of Illinois was 
injured in Indiana and later died in a hospital in Illinois.” Thus 
Illinois allowed the action to be maintained although both of the 
difficulties suggested by Mr. Justice Frankfurter were present: The 
action was predicated on a foreign statute and witnesses to the 
occurrence were, by hypothesis, more readily available in Indiana 
than in Illinois. 

The two difficulties mentioned by Mr. Justice Frankfurter are 


75. Chicago & E.LR.R. v. Rouse, 178 Ill. 132, 137, 52 N.E. 951, 952 (1899) 
(quoting with approval from an early Minnesota decision). 

76. Walton v. Pryor, 276 Ill. 563, 115 N.E. 2, writ of error dismissed on motion of 
plaintiff in error, 245 U.S. 675 (1917). After the 7-to-2 decision in First Nat'l Bank 
v. United Air Lines, Inc., 342 U.S. 396 (1952), the Supreme Court of Illinois held 
that it was unconstitutional to refuse to take jurisdiction of a wrongful-death 
action arising under the FELA where the death occurred outside the state. Allen- 
dorf v. Elgin, J. & E. Ry., 8 Ill. 2d 164, 133 N.E.2d 288, cert. denied, 352 U.S. 833 

1956). 
: ee v. Supreme Lodge, Loyal Order of Moose, 285 Ill. 188, 120 N.E. 631 
(1918), rev'd, 252 U.S. 411 (1920). 

78. Ill. Laws 1903, at 217, as amended, Itt. Rey. Strat. ch. 70, § 2 (1957). (Em- 
phasis added. ) 

79. Fitzgerald v. Cleveland, C.C. & St. L. Ry., 151 Ill. App. 32 (1909). Compare 
Rudiger v. Chicago, St. P., M. & O. Ry., 94 Wis. 191, 68 N.W. 661 (1896) 
(interpretation of Wisconsin proviso, “[Flor a death caused in this state....”). 
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among the factors commonly considered by courts in applying 
the doctrine of forum non conveniens.*® In an appropriate case 
these, along with other factors, may justify a state’s refusal to 
entertain a cause of action having foreign aspects. Where, how- 
ever, all parties are residents of the forum state, the mere fact 
that it may be necessary to inquire into foreign law, or that it 
may be impossible to compel the attendance of occurrence wit- 
nesses, is hardly enough to justify dismissal on forum non con- 
veniens grounds. 

Various other attempts have been made to elucidate the policy 

embodied in the restrictive provisos. Thus, according to one com- 
mentator: 
The Wisconsin death statute of 1857 was one of the first, and in those 
days, because of the strangeness of the new action and the uncertainty 
of the law concerning the enforcement of foreign statutory rights, courts 
were most reluctant to entertain suits on deaths occurring outside of their 
jurisdiction....The real basis of the restrictive proviso in the original 
Wisconsin statute was probably the fear and doubt of the courts in 
enforcing these new rights.* 


We have already observed that the “real basis” of the proviso in 
the original Wisconsin statute was probably to delimit the ap- 
plication of the statute, and not to exclude actions for death out- 
side the state. Passing that point, we may concede that there was 
indeed considerable hostility toward the enforcement of claims 
predicated on deaths outside the forum state, evidenced by the 
tendency to deny enforcement on the ground that the action was 
penal, or that there was no similar local statute, or that mainte- 
nance of the action would be contrary to local policy. To say, 
however, that this hostility was motivated by “fear and doubt” 
does little to explain what the motivation actually was; at the 
very least, fear and doubt arising from the novelty of the statu- 
tory remedy could hardly justify the decision of the Wisconsin 
court in 1949. In somewhat similar vein we are told that while 
there was an initial desire to facilitate recovery by opening the 
courts to foreign suits, “abuse” by plaintiffs of this liberal policy 
led to its reconsideration.*? Just how this abuse manifested itself 


80. See, e.g., Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508-09 (1947). 

81. 100 U. Pa. L. Rev. 126, 129 (1951). 

82. Rose, supra note 70, at 552. Another suggested explanation, which seems 
highly unlikely, is that the legislature passing an exclusionary statute such as that 
of Illinois “acted unwittingly and inadvertently, evidently not seeing or intending 
the necessary practical operation and effect of the statutes to deny private rights 
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is not disclosed. There is little indication that the nationwide 
forum-shopping with which we are familiar in modern times was 
practiced on an alarming scale in 1903*°—to say nothing of 1857. 
If there was a similar problem, it probably extended then, as now, 
to personal injury as well as wrongful-death actions, and could 
have been handled on the principle of forum non conveniens. No 
reason yet appears why the solution should have been confined to 
wrongful-death cases, and to the drastic device of denying all 
remedy where the injury or death occurred outside the state, regard- 
less of other considerations. 

If I may be permitted a speculation of my own as to the “real” 
purpose of the restrictive proviso in the Illinois statute, I suggest 
that the purpose was to achieve by indirection and approxima- 
tion an objective which—it was thought—could not be achieved 
directly. There was, indeed, doubt and fear about the new remedy 
that had been engrafted on the common law. It was no doubt 
with hesitation that the states conferred the new right even on local 
residents at the expense of other local residents. It was decidedly 
unsettling to contemplate the enforcement of such a right at the 
suit of a nonresident against a resident—particularly since the non- 
resident might sue under a foreign statute drawn with less solicitude 
for the defendant than was the local statute. It is to be remembered 
that at the time in question legislation authorizing constructive 
service upon a nonresident who had caused injury or death in a state 
was nonexistent and almost unthinkable.** I suggest that the 
Illinois legislature reasoned as follows: Actions brought in Illinois 
for deaths occurring elsewhere are likely to be actions for the deaths 
of nonresidents, brought against Illinois residents or business enter- 
prises. The person killed outside the state is more likely to be a 
nonresident than a resident of Illinois; the action is likely to be 
brought here because this, as his home, is the only state in which 
process can be served on the defendant. While these assumptions 
are not strictly accurate, the exceptions will be relatively rare. By 


secured and protected by the Constitution and laws of the United States.” Scho- 
field, Comment, 13 Int. L. Rev. 43, 52 (1918). 

83. But see Baltimore & O.R.R. v. Chambers, 73 Ohio St. 16, 30, 76 N.E. 91, 95 
(1905), aff'd, 207 U.S. 142 (1907). 

84. “At the time the first edition of the Restatement was written, the reporter and 
his advisers felt that they were taking a very advanced step when they incorporated 
into the draft provisions for jurisdiction over the absent itinerant motorist who had 
an accident in the state.” Goodrich, Foreword to RESTATEMENT (SECOND), CONFLICT 
oF Laws at v (Tent. Draft No. 3, 1956). 
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precluding actions here for deaths elsewhere we can approximate 
the objective of denying recovery to a nonresident killed by a 
resident of this state. The rare cases in which an Illinois resident is 
killed elsewhere by a tortfeasor suable here can be written off for 
the sake of the larger gain. If a nonresident is killed in this state 
by a local resident there will be a recovery, which may seem to dis- 
criminate against our resident killed abroad, but at least the local 
defendant will have the protection of our own statute. 

This is a technique well established in the conflict of laws.*° 
Support for the view that this is what the Illinois legislature was 
up to in 1903 may be found in the unfolding of a similar legisla- 
tive development in Ohio. At one time it was assumed that no ac- 
tion could be brought in Ohio for a wrongful death occurring 
outside the state.*° Then, in 1894, the legislature adopted a policy 
of reciprocity: Ohio would enforce causes of action under a for- 
eign statute if the state of injury would similarly enforce rights 
asserted under the Ohio statute.*’ This policy was abandoned in 


85. In two well-known cases on the statute of frauds the Delaware court and 
the Massachusetts court declared that the policy of the statute was to protect local 
citizens and then set about candidly to determine the choice-of-law rule that would 
afford the maximum degree of protection to those beneficiaries. The Delaware court, 
apparently reasoning that most contracts made by Delawareans would be made in 
Delaware, elected to hold the statute “substantive,”—i.e., applicable to contracts 
made in Delaware. Lams v. H. F. Smith Co., 36 Del. 477, 178 Atl. 651 (1935). 
The court’s confidence in the general tendency of the rule was apparently not 
shaken by the fact that in the case at bar the result was to deprive a Delaware 
corporation of the protection of the local statute. The Massachusetts court, dealing 
with the narrower problem of contracts to make a will, estimated the probabilities 
differently: Actions on such contracts were likely to be brought at the domicile; 
therefore maximum protection for Massachusetts citizens could be attained by 
holding the statute “procedural” so that it applied to all actions in Massachusetts 
irrespective of where the contract was made. Mr. Justice Holmes, speaking for the 
court, went further, and served notice that if in operation the rule did not produce 
results consistent with the protective policy, the rule could be modified as the occasion 
might arise. Emery v. Burbank, 163 Mass. 326, 39 N.E. 1026 (1895). 

86. See Chambers v. Baltimore & O.R.R., 207 U.S. 142, 149 (1907); Baltimore 
& O.R.R. v. Chambers, 73 Ohio St. 16, 25, 76 N.E. 91, 93 (1905); Wabash R.R. v. 
Fox, 64 Ohio St. 133, 141, 59 N.E. 888, 889 (1901). Contrary to statements in these 
cases, the proposition seems to have rested on assumption rather than “established 
law.” Woodard v. Michigan S. & N.I.R.R., 10 Ohio St. 121, 124 (1859), held only 
that an Ohio administrator could not sue under the Illinois statute, and expressly 
left open the question whether an Illinois administrator might do so. Two other 
cases held only that the Ohio statute did not apply to injuries sustained elsewhere. 
Hover v. Pennsylvania Co., 25 Ohio St. 667 (1874) (memorandum opinion); Brooks 
v. Railway Co., 53 Ohio St. 655, 44 N.E. 1131 (1895) (memorandum opinion). 

87.91 Ohio Laws 408 (1894). It should be noted that a reciprocity statute is 
quite consistent with the kind of thinking that has been attributed to the Illinois 
legislature. Assuming that the general objective is to reserve for local residents 
the benefits of the liability imposed on local tortfeasors, the first concession that is 
likely to be made is one on the basis of reciprocity—especially if the safeguards of 
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1902, the statute being amended to provide generally for the en- 
forcement of causes of action for wrongful death under foreign 
law—provided the deceased was “a citizen of this state.”®* Thus 
Ohio boldly stated its selfish and discriminatory policy: The burdens 
imposed on local defendants by the wrongful-death act were solely 
for the benefit of local citizens and such sojourners as might happen 
to be injured in the state. Persons injured elsewhere, even by Ohio 
citizens or enterprises, were to have no redress in Ohio, either under 
Ohio law or under the law of the state of injury—unless they were 
citizens of Ohio. 

It is not unlikely that this amendment of the Ohio statute, passed 
May 6, 1902, came to the attention of Senator Corbus P. Gard- 
ner, of La Salle County, Illinois, who on March 24, 1903, in- 
troduced Senate Bill 431, which resulted in the amendment of the 
Illinois statute to exclude actions for wrongful deaths occurring 
in other states.*® Ohio was doing just what any selfish state would 
like to do: reserving the benefits of the wrongful-death statute 
for local people primarily, and protecting local enterprises against 
claims based on the deaths of foreigners. But was not Ohio, per- 
haps, going too far? Its crass, outright discrimination between 
citizens of Ohio and citizens of other states obviously jeopardized 
the whole scheme, because of the risk that it would be found 
violative of the Privileges and Immunities Clause. Senator Gard- 
ner, a lawyer, was not prepared to go so far. He proposed sim- 
ply to close the courts of Illinois to actions based on injuries occur- 
ring elsewhere and thus to achieve the desired result. This would 


the local statute are secured to the local defendant; and the Ohio legislature care- 
fully stipulated that the recovery allowed under the statute of the reciprocating state 
must not exceed the maximum provided by the Ohio statute. 

88.95 Ohio Laws 401 (1902). As has been observed, such exclusionary statutes 
are related to judicial devices such as denial of recovery because the foreign death 
statute is dissimilar, or penal, or contrary to the public policy of the forum. While 
we cannot pursue those judicial devices in detail here, it is instructive to compare 
the relevant development in New York as reflected in the well-known case of Loucks 
v. Standard Oil Co., 224 N.Y. 99, 120 N.E. 198 (1918). Without intending to 
detract anything from the altruism and liberality of Judge Cardozo’s eloquent 
opinion, one may point out that the deceased, who was killed in Massachusetts, 
was a resident of New York, and his surviving widow and children also resided 
there. Id. at 102, 111, 120 N.E. at 198, 202. Faced with the problem of what to do 
with actions against local defendants under foreign statutes, New York did not 
react as Ohio, Illinois, and Wisconsin did; it refrained from discriminating against 
nonresidents, and from discriminating against its own residents to that end. Even so, 
the court, strongly influenced by the obligatio theory, failed to give the family the 
measure of protection that New York policy required. Id. at 112, 120 N. E. at 202. 

8g. Ill. Laws 1903, at 217-18. 
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mean that an occasional citizen of Illinois who might be killed 
elsewhere by a fellow citizen would be deprived of the protection 
of Illinois law; but Senator Gardner and the Illinois legislature 
were content to take the bitter with the sweet. The risk that the 
entire scheme would be invalidated on constitutional grounds if 
its purpose were achieved too completely or too explicitly dictated 
such a degree of impartiality.*° 

This, it may be conceded, is a rather speculative interpretation 
of the policy underlying the decision of the Wisconsin court in 
Hughes v. Fetter. If it is accepted, the interpretation means that 
in an effort to accomplish by indirection and approximation a 
discrimination against nonresidents, Wisconsin imposed an ar- 
bitrary and capricious discrimination against certain of its own 
residents—namely, those whose deaths resulted from injuries in- 
flicted outside the state. But it is not necessary to accept this in- 
terpretation in order to reach the conclusion that is suggested 
here. The important result of this rather wide-ranging effort to 
find an explanation for the strange behavior of the Wisconsin 
court is that no rational and constitutionally defensible explana- 
tion can be found. The inescapable fact is that Wisconsin, in its 
wrongful-death statute, established a policy for the protection of 


90. In fact, of course, thanks to an extraordinarily inept decision of the Supreme 
Court, Ohio got away with its extreme discrimination. Chambers v. Baltimore & 
O.R.R., 207 U.S. 142 (1907). Essentially, the Court reached its surprising result by 
focusing upon the beneficiary, or the plaintiff—it is not clear which—as the object of 
the Constitution’s protection, so that discrimination based upon citizenship of the 
deceased became immaterial. This was a corollary of the emphasis upon the right of 
access to courts as the privilege or immunity in question, as distinguished from the 
substantial protection aftorded to the potential victim by the wrongful-death statute. 
The triviality of this distinction is emphasized by the fact that the protection of the 
Constitution was made to depend upon whether the statute provided for survival 
of a right of action originally vested in the deceased, or created a “new” cause of 
action. 207 U.S. at 151. 

In Hughes v. Fetter, the Chambers case was distinguished on the ground that 
there the Full Faith and Credit Clause was not invoked. 341 U.S. at 611 n.6. This 
circumstance may give rise to an inference that, in a repetition of the Chambers 
situation today, the Court would hold that Ohio is required by the Full Faith and 
Credit Clause to entertain the action. But the Chambers case did not involve that 
discrimination against local residents which, according to the analysis in this chapter, 
supplied the constitutional basis for the holding that Wisconsin must entertain the 
action in Hughes. It seems much more likely that the Court, following Mr. Justice 
Harlan’s dissent in Chambers, would hold that Ohio’s discrimination against citizens 
of other states violated the Privileges and Immunities Clause (a result which would 
entail no implication that Ohio is required to apply the law of the state of the 
injury). Even this result seems unlikely, however, on the precise facts of Chambers, 
since the defendant was a Maryland corporation and the facts strongly suggest a 
pen in which the doctrine of forum non conveniens may be appropriately 
invoked. 
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Wisconsin residents generally, and then excluded from the pro- 
tection of that policy a certain class of residents: those whose 
deaths resulted from injuries received elsewhere. Since no con- 
stitutionally tenable policy of the state relating either to the ad- 
ministration of its courts or to any of its other governmental con- 
cerns can be suggested that can justify this classification, the 
classification is arbitrary and capricious.*' The vice, therefore, 
of the state action in Hughes v. Fetter was that it denied to mem- 
bers of the disfavored class the equal protection of the laws.* 
The reliance of the Supreme Court on the Full Faith and Credit 
Clause was both unnecessary and confusing. 

This view of the matter finds interesting support in an early 
case concerning the restrictive proviso in the [Illinois statute. 
The language of the proviso, it will be recalled, barred suits “to 
recover damages for a death occurring outside of this State.”®* 
Less than a year after the proviso was enacted, a train collided in 
Cook County with a milk wagon occupied by one Frederick Frank 
and his two sons, all residents of Illinois. Frederick Frank died 
the following morning; one of the boys was not seriously injured; 
the other was removed a few miles from the scene of the accident 
to a hospital in Indiana, where he died. In the action for the death 
of the child, the railroad obtained a directed verdict because death 
occurred outside Illinois. The Illinois Supreme Court reversed, 
construing the statute as giving a cause of action where the 
“wrongful act, neglect or default” occurs within the state.®* Jus- 
tices Dunn and Carter concurred in the result but took sharp issue 
with this construction of “plain and unambiguous” language.* 
The proviso meant exactly what it said: An action may not 


g1. Choice of law is beyond the scope of this chapter. Yet it is pertinent to sug- 
gest that if it is true that (a) Wisconsin has an interest in the application of its 
wrongful-death statute in the circumstances of Hughes v. Fetter, and that (b) 
Illinois has no interest in the application of its statute, and that (c) the distinction 
drawn by Wisconsin between residents killed at home and residents killed else- 
where is arbitrary and capricious, then it should follow that Wisconsin is required 
by the Constitution not only to entertain the action but to apply Wisconsin law. The 
application of Illinois law instead would be a denial of due process. See chs. 3, 5, 
supra. 

Ve See U.S. Const. amend. XIV, § 1. Professor Henry Schofield, who in 1918 
took the position that the Illinois and Wisconsin exclusionary policies were in 
violation of the Full Faith and Credit Clause, also suggested the possible applicabil- 
ity of the Equal Protection Clause. Schofield, Comment, 13 Iti. L. Rev. 43, 52 n.10 
(1918). 

93. Ill. Laws 1903, at 217, 218. (Emphasis added.) 
94. Crane v. Chicago & W. Ind. R.R., 233 Ill. 259, 262, 84 N.E. 222, 223 (1908). 
95. Id. at 265, 84 N.E. at 225. 
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be brought in Illinois to recover damages for a death occurring 
outside the state. But the proviso was unconstitutional as estab- 
lishing an arbitrary discrimination and hence denying the equal 
protection of the laws.°° “The place where death occurs is a mere 
incident.”*’ From the standpoint of the state’s concern for the 
welfare of its own people, and of its obligation to administer its 
protective policies impartially, the place of injury—or of the 
“wrongful act, neglect or default”—is equally a mere incident, at 
least so far as the right of access to local courts is concerned.” 
To deny the right of access to local courts merely because the in- 
jury occurred across the state line, when the deceased and the 
tortfeasor are both residents of the state, is to withhold a remedy 
for an arbitrary and capricious reason, having no relation to any 
defensible state policy, and is therefore a denial of the equal 
protection of the laws. 

This view of the matter has the advantage of reconciling the 
holding in Hughes v. Fetter, that Wisconsin must entertain the 
action, with the reservation in the Court’s tenth footnote of the 
right of Wisconsin to apply its own law. So long as the obligation 
to provide a forum is rested on the Full Faith and Credit Clause, the 


96. Id. at 264, 84 N.E. at 224. 

97. Ibid. 

98. In support of their position, the concurring justices cited In re Day, 181 II. 
73, 54 N.E. 646 (1899), and Sanitary Dist. v. Bernstein, 175 Ill. 215, 218, 51 N.E. 
720, 721 (1898). Cf. Romero v. International Terminal Operating Co., 358 U.S. 
354, 384 (1959): “The amount and type of recovery which a foreign seaman may 
receive from his foreign employer while sailing on a foreign ship should not depend 
on the wholly fortuitous circumstance of the place of inj 

On the level of the Federal Constitution, it can hardly be doubted that the right 
of access to courts is safeguarded by the Equal Protection Clause. See 16 Stat. 144 
(1870), 42 U.S.C. § 1981 (1952); Kentucky Fin. Corp. v. Paramount Auto Exch. 
Corp., 262 U.S. 544 (1923); cf. Chambers v. Baltimore & O.R.R., 207 U.S. 142, 148 
(1907) (Privileges and Immunities Clause). The question of who, in the context of 
a wrongful-death action, is entitled to the protection, is somewhat beclouded by the 
unfortunate decision in the Chambers case. See note go supra. It seems both reason- 
able and convenient to assume that the person protected is the decedent. See pp. 292- 
93 supra. But as far as Hughes v. Fetter is concerned, the difficulty is unimportant 
since the deceased, the beneficiary, and the administrator were all residents of Wiscon- 
sin. Even if it be assumed that the person protected is the deceased, it may be objected 
that a Wisconsin resident injured outside Wisconsin is not a person “within its 
jurisdiction,” U.S. Const. amend. XIV, § 1, but this seems a mere quibble. The con- 
stitutional phrase certainly does not mean “physically present within its territorial 
limits,” and probably means all persons within the scope of the state’s laws. See 
Kentucky Fin. Corp. v. Paramount Auto Exch. Corp., supra. See also Allied Stores v. 
Bowers, 358 U.S. 522 (1959); Wheeling Steel Corp. v. Glander, 337 U.S. 562 
(1949). Whatever may be the status of the right to sue in Wisconsin for the out-of- 
state death of a nonresident, see note go supra, the right to sue in Wisconsin for the 
out-of-state death of a Wisconsin resident should be secure. 


308 THE CONFLICT OF LAWS 





results reached by the opinion and the footnote are irreconcilable. 
When the obligation to provide a forum is rested on the Equal 
Protection Clause, however, the conflict disappears entirely. The 
view that the opinion and the footnote are compatible, and that 
the vice of the Wisconsin action consisted in its discriminatory 
character, is supported by the subsequent decision in Wells v. 
Simonds Abrasive Co.®® The Court held that the district court in 
Pennsylvania was under no obligation to respect the provision of 
the statute of the state of injury concerning the time within which 
suit might be brought,’ but was perfectly free to apply Penn- 
sylvania’s statute of limitations. In so doing the Court reaffirmed 
the principle of the footnote in Hughes v. Fetter, and so gave sup- 
port to the view that the obligation of Wisconsin to provide a 
forum in that case did not arise from the Full Faith and Credit 
Clause. The “crucial factor” in that decision was “that the forum 
laid an uneven hand on causes of action arising within and with- 
out the forum state. Causes of action arising in sister states were 
discriminated against."°' One does not discriminate against 
causes of action, but against people. Wisconsin’s discrimination in 
Hughes v. Fetter was against its own residents, and denied them 
equal protection. Despite the holding in Chambers v. Baltimore 
& O.R.R.,'° similar discrimination against citizens of another 
state may be a denial of the privileges and immunities of state 
citizenship. But the Full Faith and Credit Clause says nothing 
about discrimination; and where the forum is free to apply its 
own rather than the foreign law it is difficult to see what the 
Full Faith and Credit Clause has to do with the constitutional 
obligation to provide a forum.?° 

99. 345 U.S. 514 (1953). Pennsylvania had no rule excluding actions for wrong- 
ful death occurring elsewhere, so that the question of the obligation to provide a 
forum did not arise. Since the deceased was a resident of Alabama, id. at 519, the 
argument in the text, that equal protection required Wisconsin to provide a forum 
in Hughes v. Fetter, is inapplicable. If Pennsylvania had an obligation to entertain 
the action in Wells, it must rest on some other constitutional principle. See note 90 


supra. 
He Cf. Cox v. Roth, 348 U.S. 207, 210 (1955); Engel v. Davenport, 271 U.S. 
33, 38 (1926). 

101. 345 U.S. at 518-19. (Emphasis added.) 

102. 207 U.S. 142 (1907). See note 90 supra. 

103. The dissenting opinion of Mr. Justice Jackson in Wells v. Simonds Abrasive 
Co., 345 U.S. 514, 519 (1953), is flatly inconsistent with the footnote in Hughes 
v. Fetter. It proceeds on two grounds: (a) Despite the rule of Klaxon Co. v. Stentor 
Elec. Mfg. Co., 313 U.S. 487 (1941), the Erie doctrine does not require a federal 
district court to apply state choice-of-law rules in tort cases; and (b) under the 
Full Faith and Credit Clause the forum is required to apply the substantive law 
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Shortly after Wisconsin’s discriminatory policy of excluding 
actions for out-of-state deaths was invalidated, the similar policy 
adopted by Illinois met the same fate.'°* Essentially the case 
presented the same problem as Hughes v. Fetter, and the Court 
so held. The deceased was a resident and citizen of Illinois; the 
plaintiff executor was an Illinois bank; the defendant was a 
Delaware corporation having its principal place of business in 
Illinois.1°° Thus the argument that has been made with respect to 
Hughes v. Fetter is applicable here: In refusing a forum because of 
the fortuitous circumstance that death occurred outside the state, 
Illinois discriminated arbitrarily against some of its own residents. 
Only two circumstances differentiating the Illinois case require 
mention: (a) The action was brought in a United States district 
court in Illinois rather than in a state court. The holding that the 
proviso, if valid as applied to the state courts, would deprive the 
federal courts of jurisdiction is of importance in the present context 
only because it brings to mind an additional reason why the 
Chambers case should be overruled if it is not already thoroughly 
discredited.1°° (b) In 1935 the exclusionary proviso in the Illinois 
statute had been amended to provide that actions for out-of-state 
death were barred only where “a right of action for such death exists 
under the laws of the place where such death occurred and service 
of process in such suit may be had upon the defendant in such 
place.”’°’ On our assumption that the main purpose of the proviso 
of 1903 was to discriminate against nonresidents, this was a sub- 
stantial amelioration of the discriminatory policy. A nonresident 
injured outside Illinois could now sue an Illinois tortfeasor not 


of the state of injury, the statute of limitations in this case being regarded as sub- 
stantive. “I had supposed, before Hughes v. Fetter, 341 U.S. 609, that the Common- 
wealth of Pennsylvania could close its doors to trial of this case. But no one would 
have questioned, I should think, that if the cause were entertained it must be tried 
in accordance with the law of the place of the wrong.” 345 U.S. at 522-23. The 
sharp conflict between this territorialist position and the policy-oriented footnote 
serves to emphasize the footnote’s significance. Yet it is disconcerting to note that 
Mr. Justice Black, who wrote the footnote in Hughes v. Fetter, concurred in this 
dissent. 

104. First Nat'l] Bank v. United Air Lines, Inc., 342 U.S. 396 (1952). 

105. Id. at 396-97; Record, p. 45; Petition for Certiorari, p. 18. 

106. See note go supra. The Ohio Supreme Court had justified its condonation 
of the Ohio exclusionary statute on the ground that, in cases of diversity of 
citizenship, actions for out-of-state deaths of noncitizens of Ohio might be brought 
in the eel courts. Baltimore & O.R.R. v. Chambers, 73 Ohio St. 16, 29, 76 N.E. 
91, 95 (1905). Whatever weight might have been attached to this mitigating cir- 
cumstance at the time, the alternative of a federal forum in the state is no longer 
available. See Angel v. Bullington, 330 U.S. 183, 191-92 (1947). 

107. Ill. Laws 1935, at 916 (now IL. Rev. Strat. ch. 70, § 2 (1957) ). 
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amenable to process elsewhere. Because of this, it was not un- 
reasonable for the defendant to entertain the hope that Hughes v. 
Fetter was distinguishable. As amended, the proviso appeared to 
express simply a policy of not burdening the Illinois courts with 
such litigation except when the interests of justice should require 
that Illinois provide a forum—a_ policy generally similar to that 
expressed in the doctrine of forum non conveniens. Indeed, the 
court of appeals distinguished Hughes v. Fetter on just such 
grounds.’ In First Nat'l Bank v. United Air Lines, Inc.™ the 
Supreme Court reversed, saying only that the command of the Full 
Faith and Credit Clause was as strong in the one case as in the 
other. This can hardly be taken to mean that the doctrine of forum 
non conveniens, established for the federal courts in Gulf Oil Corp. 
v. Gilbert,"° is repudiated. Probably the meaning is that the 
relationship of the parties to Illinois was such that the case was not 
an appropriate one for application of that doctrine. The analysis 
suggested in this chapter enables one to make much the same 
point in a more forceful way: While the 1935 amendment to the 
exclusionary proviso mitigated the discrimination against non- 
residents, it did nothing to remove the arbitrary discrimination that 
deprived one class of Illinois residents of the protection of the 
Illinois wrongful-death statute, including their personal representa- 
tives’ right of access to the courts of their home state." It is ironical 
that Illinois, having abandoned the policy of discrimination against 
nonresidents which was the original purpose of the proviso, retained 
the discrimination against its own residents which was only a dis- 
tasteful incident of that policy.*” 


108. First Nat’l Bank v. United Air Lines, Inc., 190 F.2d 493, 494-95 (7th Cir. 
1951). 

109. 342 U.S. 396, 398 (1952). 

110. 330 U.S. 501 (1947); cf. Hughes v. Fetter, 341 U.S. 609, 612-13 (1951). 
See also 28 U.S.C. § 1404(a) (1952). 

111. If residents of Illinois generally are accorded the right of access to Illinois 
courts, it is not sufficient to say to an arbitrarily selected class of residents that 
they must be content with a remedy in a foreign court. “Manifestly, the obligation 
of the State to give the protection of equal laws can be performed only where its 
laws operate, that is, within its own jurisdiction. It is there that the equality of legal 
right must be maintained.” Missouri ex rel. Gaines vy. Canada, 305 U.S. 337, 350 
(1938). 

112.1 do not suggest that the 1935 amendment removed any ground of objection 
to the proviso under the Privileges and Immunities Clause. See note 90 supra. The 
right of access to the courts of Illinois for purposes of recovering damages for wrong- 
ful death may depend upon (a) the relationship of the deceased to the state; (b) 
the relationship of the defendant to the state; and (c) the appropriately applicable 
law. In Hughes v. Fetter and United Air Lines there is strong ground for the 
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If this analysis is sound, it follows that the exclusionary poli- 
cies expressed by the Wisconsin court and the Illinois legislature 
are unconstitutional as applied to injuries suffered by local resi- 
dents in foreign countries as well as to injuries suffered in sister 
states. The discrimination and the denial of equal protection of the 
laws are the same in either case.™* 


mi. LOCALIZING THE “TRANSITORY” ACTION 


It is not easy to find a satisfactory definition of a transitory 
action."* It is necessary to begin by noting that, because of the 


position that the plaintiff is entitled not only to an Illinois forum but to Illinois law 
as well. See note 91 supra. Since this would not be true in an action for the out-of- 
state death of a nonresident, the case for an Illinois forum for such an action is less 
strong. However, where the defendant is domiciled in Illinois the Privileges and 
Immunities Clause may require Illinois to provide a forum irrespective of the law 
to be applied. Full consideration of these possibilities is beyond the scope of this 
chapter. The point in the text is simply that the 1935 amendment to the proviso 
removed, as a practical matter, the harshest features of the discrimination against 
nonresidents. 

113. In Allendorf v. Elgin, J. & E. Ry., 8 Ill. 2d 164, 168, 133 N.E.2d 288, 290 
(1956), the court held that after the United Air Lines case Illinois could not re- 
fuse to entertain actions under the Federal Employers’ Liability Act for out-of- 
state deaths, and assumed that the restrictive proviso remained operative only with 
respect to actions under the laws of foreign countries. The decedent was a resident 
of Indiana and the action was against a corporation of Illinois and Indiana. 

The supremely ironical touch has been added by James v. Grand Trunk W.R.R., 
14 Ill. 2d 356, 152 N.E.2d 858, cert. denied, 358 U.S. 915 (1958). An action by a 
Michigan administratrix for the death in Michigan of a Michigan resident was 
brought in Illinois under the Michigan wrongful-death statute, the defendant being 
incorporated in Michigan and Indiana. The defendant obtained from a Michigan 
court an injunction against prosecution of the Illinois action. After half a century of 
operating under the statutory policy of excluding such actions, the Illinois court 
not only refused to treat the Michigan injunction as conclusive but, in order to “pro- 
tect its jurisdiction” of the case, id. at 368, 152 N.E.2d at 865, authorized a counter- 
injunction against the defendant restraining it from enforcing the Michigan court’s 
decree. The court conceded that the action might be subject to dismissal on the 
principle of forum non conveniens, but observed that the defendant had not invoked 
that principle. In this 180-degree reversal of the exclusionary policy which the 
Supreme Court had held violative of the requirement of full faith and credit to 
public acts, Illinois denied full faith and credit to the records and judicial pro- 
ceedings of a sister state. See Comment, Full Faith and Credit to Foreign Injunctions, 
26 U. Cui. L. Rev. 633 (1959), which argues that, despite authorities to the contrary, 
there is no warrant for excepting such judgments from the command of the Full 
Faith and Credit Clause. 

114. The entry in Bouvier, Law Dictionary 1185 (Baldwin Century ed. 1946), 
copied by most of his imitators (“an action the cause of which might have arisen 
in one place or county as well as another’), is not a definition at all, but a state- 
ment of the test employed by Marshall, C.J., among others, to distinguish transitory 
from local actions. Livingston v. Jefferson, 15 Fed. Cas. 660, 664 (No. 8411) (C.C.D. 
Va. 1811). 

The best definition is from a source that may not be regarded as primary 
authority: 
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history and forms of the common law, there are certain actions 
that are safely brought only in a particular locality. These are 
called local actions, and all others are transitory. It does not 
follow, of course, that a transitory action is one that may be 
brought anywhere. In Anglo-American jurisprudence, at least, there 
are several concepts that limit the localities in which an action may 
be brought: The court selected must have jurisdiction of the person 
of the defendant or of some thing with respect to which a claim is 
asserted; there must be compliance with statutory venue provisions; 
and, even if these requirements are met, the court in which the 
action is filed may decline to adjudicate the case, invoking the 
doctrine of forum non conveniens'! or one of a number of other 
doctrines"® having no relation to the historical bases of the distinc- 
tion between local and transitory actions. 

Under the early common law, all actions were local, being 
triable only where it was possible to summon a jury having knowl- 
edge of the facts.’ Transitory actions are, therefore, those which 
have somehow been freed from the localizing effect of the common 
law’s institutions, traditions, and forms. The remainder are local 
not because of inherent characteristics which make them so in the 
nature of things, but simply because they have not been so liberated. 
Lord Mansfield found a substantial as well as a formal reason for 
treating certain actions as local: In some actions, such as ejectment, 
the judgment could not be effectual if the action were not brought 
in a county in which the officers of the court could execute it. 


There be actions local which must be tried, 
Within the ward of Cheap to wit, 

Where their proper cause doth of right abide, 
And St. Mary-le-Bow to prosper it. 

But trespass of transitory kind, 
Within the ward of Cheap to wit, 

Shall be laid where the plaintiff hath a mind, 
And St. Mary-le-Bow to prosper it. 

Potiocx, Leapinc Cases Done INTO ENGLISH 22, 24 (2d ed. 1892). 

115. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). See generally Blair, 
The Doctrine of Forum Non Conveniens in Anglo-American Law, 29 Coium. L. 
Rev. 1 (1929). 

116. For example, that the action is to recover a tax, or a penalty, or is con- 
trary to the public policy of the forum. See generally RestaTEMENT, CONFLICT OF 
Laws §§ 608-617 (1934). 

117. Livingston v. Jefferson, 15 Fed. Cas. 660, 663 (No. 8411) (C.C.D. Va. 
1811). Sack, Conflicts of Laws in the History of the English Law, 3 Law: A 
CrNTuRY OF PROGRESS 342, 345-49 (1937); 5 HoLpswortu, History or ENGLISH 
Law 117-20, 140-42 (2d ed. 1937). 

118. Mostyn v. Fabrigas, 1 Cowp. 161, 176, 98 Eng. Rep. 1021, 1029-30 (K.B. 
1774). 
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But even ejectment, the most clearly local of all local actions, is not 
so in the nature of things; given a change in the form of the judg- 
ment, or the authority of court officials, and in attitudes concerning 
what is convenient and appropriate in judicial administration, there 
is no reason why an action of ejectment might not be brought in a 
county or even a state other than that of the situs of the land.'’” 
Moreover, among the actions that have been liberated from the 
conditions which once made them local, some are nevertheless 
not freely triable in every court of competent jurisdiction because, 
as we have noted, other considerations of policy, or supposed policy, 
operate restrictively. Mr. Chief Justice Marshall observed, dis- 
cussing the development of the doctrine of locality in England: 

This however being not a statutory regulation, but a principle of 
unwritten law, which is really human reason applied by courts, not 
capriciously, but in a regular train of decisions, to human affairs, accord- 
ing to the circumstances of the nation, the necessity of the times, and the 


general state of things, was thought susceptible of modification—and 
judges have modified it.1°° 


In short, it is not possible to tell whether an action, or cause of 
action, is local or transitory merely by examination of it; it is 
necessary to determine what considerations of legal policy limit 
the freedom of the plaintiff to obtain trial in courts otherwise 
competent. And, in modern times, the question is not simply 
whether the action is local or transitory, but, more broadly: Where 
may this action be brought? 

The question may arise on the purely domestic level, as it did 
in the first instance in England. On this level it is very likely to 
be answered by statutory venue provisions, supplemented, per- 
haps, by the common-law distinction between local and transitory 
actions. It may also arise on the interstate (or international) level, 
and here the problem becomes complex because the legal policies 
of two or more states may be involved. Historically, the question on 
the interstate level has been most frequently presented in terms of 
whether the court in which the action is brought will or will not 
entertain it. It would seem appropriate enough for the question thus 
presented to be determined by the law of the forum,’? since, in 


119. See 1 ANNUAL Practice order 36, rule 10 (1958); 28 U.S.C. § 1404(a) 
(1952); cf. Spencer v. Lapsley, 61 U.S. (20 How.) 264 (1857). But cf. Arvid- 
son v. Reynolds Metals Co., 107 F. Supe 51 (W.D. Wash. 1952). 

120. Livingston v. Jefferson, 15 Fed. Cas. 660, 663 (No. 8411) (C.C.D. Va. 
1811). 

121. Holmes v. Barclay, 4 La. Ann. 63 (1849). 


314 THE CONFLICT OF LAWS 





the absence of a higher law, the forum state is free to entertain a 
foreign cause of action or not as its own convenience and other 
interests dictate (it being understood that such interests may 
counsel a due regard for feasibility and for the legitimate concerns 
of other states). In fact, however, few decisions since John 
Marshall’s time exhibit his awareness that the question is one of 
practical policy; most courts, at least so far as their opinions disclose, 
have been content to determine the question simply by inquiring 
whether the action is “local” or “transitory’—thus assuming either 
that there is an inherent difference between the two kinds of action 
or that the policy considerations that were pertinent in England in 
the eighteenth century and earlier retain their validity for other 
times and places.’*” 

The exclusionary policies of Wisconsin, Illinois, and Ohio which 
have been considered in Part II were, of course, efforts by forum 
states to limit the mobility, or transitory character, of certain 
causes of action. In effect, each of these states said: So far as 
we are concerned, the actions in question are local; they will not 
be entertained in this state. In two of the three instances, these 
efforts were frustrated by the Supreme Court. We have now to 
consider the relatively rare phenomenon of an attempt by a state 
other than that of the forum to localize a cause of action.1* 

In 1903 the legislature of New Mexico, overriding the gov- 
ernors veto, embarked upon an ambitious plan to localize all 


122. See Albert v. Fraser Cos., 11 Mar. Prov. 209, [1937] 1 D.L.R. 39 (N.B. 
1936); British South Africa Co. v. Companhia de Mocambique, [1893] A.C. 602; 
Willis, Jurisdiction of Courts—Action to Recover Damages for Injury to Foreign 
Lands, 15 Can. B. Rev. 112 (1937); cf. Mannville Co. v. City of Worcester, 138 
Mass. 89 (1884). There are occasional exceptions. Reasor-Hill Corp. v. Harri- 
son, 220 Ark. 521, 249 S.W.2d 994 (1952), 65 Harv. L. Rev. 1242 (1952); Little 
v. Chicago, St. P., M. & O. Ry., 65 Minn. 48, 67 N.W. 846 (1896). Similarly, a 
few courts have broken sharply with other formulas for refusing to entertain for- 
eign causes of action, such as that excluding actions for taxes due a foreign state. 
City of Detroit v. Gould, 12 Ill. 2d 297, 146 N.E.2d 61 (1957); State ex rel. 
Oklahoma Tax Comm’n v. Rodgers, 238 Mo. App. 1115, 193 S.W.2d 919 (1946). 
See Note, 7 Nar B.J. 354 (1949); ResTATEMENT, Conriict or Laws § 610 
(Supp. 1948). 

123. The discussion will be limited principally to statutory attempts, since at- 
tempts to prevent the prosecution of an action in another state by injunction in- 
volve the problem of full faith and credit to judgments. See James v. Grand 
Trunk W.R.R., 14 Ill. 2d 356, 152 N.E.2d 858, cert. denied, 358 U.S. 915 (1958). 
Despite the holding in Pere Marquette Ry. v. Slutz, 268 Mich. 388, 256 N.W. 
458 (1934), the Michigan venue statute involved in the James case is not here 
regarded as a statutory effort by the state of the transaction to impair the in- 
terstate mobility of the cause of action. See Currie, Change of Venue and the Con- 
flict of Laws, 22 U. Cut. L. Rev. 405, 425 (1955). 
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causes of action for personal injury or wrongful death suffered in 
the territory. The reason for the plan was candidly stated in a 
preamble: It had become customary for such actions to be brought 
in other states and territories, “to the increased cost and annoyance 
and manifest injury and oppression of the business interests of 
this territory and the derogation of the dignity of the courts 
thereof.”!*4 The act provided that there should be no civil liability 
under either the common law or any statute of the territory for 
personal injury or death suffered therein unless, inter alia, action 
should be filed within one year in a district court of the territory.’ 
This “condition precedent” was expressly made “a part of the law 
under which [a] right to recover can exist for such injuries. . . . ”!°° 
The second section of the act gave the initiative to the tortfeasor; 
he could summon the aggrieved person into court, requiring him to 
file his complaint then and there, and upon default could obtain an 
adjudication on the issues of liability and damages.’** Other sections 
provided for expediting trial in New Mexico and for injunction 
where the aggrieved party sued or threatened to sue elsewhere.’** 
After the passage of the act one Sowers, a resident of Arizona, was 
injured in New Mexico while employed as a brakeman by the 
Atchison, Topeka & Santa Fe—a Kansas corporation. He brought 
his action in Texas and prevailed notwithstanding a defense which 
set forth the localizing statute and invoked the Full Faith and 
Credit Clause.’*® The Supreme Court in Atchison, T. & S.F. Ry. v. 
Sowers affirmed, Mr. Justice Day writing for the majority and 
Justices Holmes and McKenna dissenting. The opinion of the Court 
is a remarkable one. While recognizing—indeed, while in one respect 
overstating’*'—the federal obligation of Texas to give full faith and 
credit to the public acts of New Mexico, the Court said simply, in 
effect: The rights of action for personal injuries created by New 
Mexico law for personal injury and death are transitory and, while 


124.N.M. Laws 1903, ch. 33, at 51. The act was subsequently annulled by 
Congress. See Atchison, T. & S.F. Ry. v. Sowers, 213 U.S. 55, 63 (1909). 

125. N.M. Laws 1903, ch. 33, § 1, at 51. 

126. N.M. Laws 1903, ch. 33, § 1, at 52. 

127. N.M. Laws 1903, ch. 33, § 2, at 52. 

128. N.M. Laws 1903, ch. 33, §§ 3, 4, at 53. 

12g. Atchison, T. & S.F. Ry. v. Sowers, 99 S.W. 190 (Tex. Civ. App. 1906). 

130. 213 U.S. 55 (1909). 

131. Mr. Justice Day erroneously attributed to the Act of 1790, 1 Stat. 122, 
as amended, 28 U.S.C. 1738 (1952), a provision requiring that the public acts of a 
state shall be given such faith and credit as they are entitled to in the state from 
which they are taken. 213 U.S. at 64, 65. See ch. 5, supra. 
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New Mexico has full power to create and modify those rights, 
nothing it can do will change their transitory character.’ If our 
brief review of the distinction between local and transitory actions 
has served any purpose, it must have demonstrated that whether or 
not an action is transitory depends upon some particular body of 
law and legal policy rather than upon any examination into the 
“nature” of the cause of action. Upon what law did the Supreme 
Court rest its determination that this cause of action for personal 
injuries was transitory, so that it could be prosecuted in Texas? The 
most charitable answer would be that it rested upon the law of 
the forum."** As we have seen, it is not unreasonable for the forum 
to look to its own law in such matters, in the absence of higher law; 
but the Supreme Court was not sitting as a court of the forum. It 
sat as a national court whose jurisdiction had been invoked to 
resolve a conflict between the laws and policies of two co-ordinate 
jurisdictions.** It is not enough to justify the decision, therefore, 
that the Court applied the law of the forum. On what basis did it 
make this choice of law, thereby subordinating the policy of New 
Mexico to that of Texas? 

The least charitable answer would be that the Court was re- 
lying on natural law: A transitory cause of action may be prose- 
cuted anywhere, and anyone can examine this cause of action 
and tell that it is transitory; its nature is such that it follows the 
person of the defendant. A fairer answer would be that, confronted 
with a delicate question involving the statecraft of federalism, 
without guidance from Congress, the Court did not rise to the 
occasion but succumbed to the forces of inertia and resolved the 
question simply by reference to common-law precedents. Those 
precedents, based as they were on the efforts of the English courts 
to work out a practical policy for their own time and country, had 
little to offer by way of guidance to the highest court in our modern 


132. “An action for personal injuries is universally held to be transitory, and 
maintainable wherever a court may be found that has jurisdiction of the parties 
and the subject matter.” 213 U.S. at 67. 

133. “ ‘Each State may... determine the limits of the jurisdiction of its courts, 
the character of the controversies which shall be heard in them, and specifically 
how far it will, having jurisdiction of the parties, entertain in its courts transitory 
actions where the cause of action has arisen outside its borders.” 213 U.S. at 70, 
quoting from St. Louis, ILM. & S. Ry. v. Taylor, 210 U.S. 281, 285 (1908). 
(Author’s omissions. ) 

134. The Act of 1804, 2 Stat. 298, as amended, 28 U.S.C. § 1739 (1952), was 
properly relied on as placing the public acts of the territories on the same footing as 
those of the states for purposes of full faith and credit. 213 U.S. at 64-65. 
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federal system. Predominantly they were concerned with deter- 
mining the reaction of an English court to actions based upon 
foreign events; the distinctions between local and _ transitory 
actions were worked out from the point of view of the forum, so 
that from the moment the Court decided to rely upon them a bias 
in favor of the forum state was injected into the deliberations. More- 
over, the circumstance that the foreign state had explicitly avowed 
a purpose to localize the action was a novel one; and, in any event, 
the English courts had never been called upon to consider, as a 
court in a federal system must consider, the deference that may be 
owed as a matter of supreme law to the policy of the foreign state. 
This relative abdication was prompted not only by a disinclina- 
tion to venture upon the delicate task of formulating principles 
of federalism but also by the Court’s failure to distinguish between 
its function as arbiter of interstate conflicts and its function as 
exponent of a federal common law. “It is then the settled law of this 
court, said Mr. Justice Day, “that in such... actions the law of the 
place is to govern in enforcing the right in another jurisdiction, but 
such actions may be sustained in other jurisdictions when not incon- 
sistent with any local policy of the State wherein the suit is 
brought”"**—citing a case in which the Court had held that an action 
for the death of a person in Maryland could be maintained in the 
District of Columbia.'*’ In that case, as also in the diversity case 
relied upon by the Court,'** no constitutional question was pre- 
sented. The Court sat simply as the highest court of the forum, and 
enunciated the policy that was to be binding upon lower courts of 
the forum with respect to causes of action that were, with respect 
to them, “foreign.” The citation of such cases in support of a 
formulation of “the settled law” of the Court is eloquent testimony 
that the Court was insufficiently sensitive to the distinctiveness of 
its role in a case involving the Full Faith and Credit Clause.’*° 
Substantially the same problem was presented to the Court 


135. See ch. 5, supra; cf. McKenna v. Fisk, 42 U.S. (1 How.) 241, 248-49 
(1843). In a leading case, Turner, J., refused to enjoin prosecution of an action 
abroad. Pennell v. Roy, 3 De G.M. & G. 126, 43 Eng. Rep. 50 (C.A. 1853); ef. 
Cole v. Cunningham, 133 U.S. 107, 117 (1890). 

136. 213 U.S. at 67-68. (Emphasis added.) 

137. Stewart v. Baltimore & O.R.R., 168 U.S. 445, 448 (1897). 

138. Dennick v. Railroad Co., 103 U.S. 11 (1880). 

139. For another instance of the same phenomenon, including the same uni- 
tary concept of the “law of this Court,” see Western Union Tel. Co. v. Brown, 
234 U.S. 542, 547 (1914), discussed in ch. 5, supra. 
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in Tennessee Coal, Iron & R.R. Co. v. George.’ The Alabama 
Employers’ Liability Act'*! modified the common law of master 
and servant relating to personal injuries, but the Alabama Code 
provided that all actions under that act “must be brought in a 
court of competent jurisdiction within the State of Alabama, and 
not elsewhere.”'** George, apparently a resident of Alabama, was 
injured in the course of his employment in Alabama, and brought 
his action by attachment against the employer—an Alabama cor- 
poration—in Georgia. Notwithstanding a defense invoking the 
restrictive provision of the Alabama Code and the Full Faith and 
Credit Clause, the Georgia courts gave judgment for the plaintiff, 
and the Supreme Court affirmed. Counsel attempted to distinguish 
the Sowers case on the ground that there common-law rights were 
involved, whereas here the right sued upon was created by a statute 
which at the same time circumscribed the right.* The suggestion 
was brushed aside.'** The reasoning is much the same as that in 
Sowers, with the natural-law flavor perhaps a bit more obtrusive: 


...a State cannot create a transitory cause of action and at the same 
time destroy the right to sue on that transitory cause of action in any 
court having jurisdiction. That jurisdiction is to be determined by the 
law of the court’s creation and cannot be defeated by the extraterritorial 
operation of a statute of another State, even though it created the right 
of action.14° 


140. 233 U.S. 354 (1914). 

141. Ala. Civ. Code § 3910 (1907), as amended, Ava. Cope tit. 26, § 326 (1940). 

142. Ala. Civ. Code § 6115 (1907). This provision was added to the Code after 
the passage of the liability act, but was treated throughout as if it had been “part 
and parcel of the statute creating the cause of action.” Tennessee Coal, Iron & R.R. 
Co. v. George, 11 Ga. App. 221, 224, 75 S.E. 567, 568 (1912). 

143. 233 U.S. at 357. 

144. “But that distinction marks no difference... because in New Mexico, 
common-law liability is statutory liability—the adopting statute... providing that 
‘the common law as recognized in the United States of America shall be the rule 
of practice and decision.” 233 U.S. at 361. Furthermore, the Sowers decision 
had not been based on the common-law character of the right asserted but on the 
general principles relating to transitory actions. Ibid. 

145. 233 U.S. at 360. The circularity of the reference to “extraterritorial opera- 
tion” is evident from the Court’s immediately preceding statement that “the courts 
of the sister State trying the case would be bound to give full faith and credit 
to all those substantial provisions of the statute which inhered in the cause of action 
or which name conditions on which the right to sue depend [sic].” Ibid. 

At one point, the Court seems to suggest that the action derived its interstate 
transitory character from the fact that it was transitory within Alabama. 233 U.S. at 
359. Surely, however, it cannot be inferred that the result would have been different 
if the statute had prescribed that suit be brought in a particular county of Alabama. 
The New Mexico statute involved in Sowers had most particularly prescribed a local 
venue. N.M. Laws 1903, ch. 33, § 1, at 51. A slight suggestion of the notion of 
due process was introduced when the Court observed that under the restrictive pro- 
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Conceivably, these two decisions may be read as having quite 
limited significance. In one light, they hold no more than that a 
state’s decision to entertain a foreign cause of action, at least of 
a type traditionally regarded as transitory, violates no constitu- 
tional principle despite statutory attempts by the state of the 
transaction to localize the right of action. That was a proposition 
fairly consistent with contemporary views as to the function of 
the Full Faith and Credit Clause. The effect of the clause with 
respect to public acts of sister states was late in being recognized, 
and even now has not been determined in anything like a defini- 
tive way.“® This view of the matter is reinforced by the fact 
that, on a fair reading of these cases, the full faith and credit 
which the Court conceded was required to the public acts of a 
sister state was of a rather limited kind. One would hardly be war- 
ranted in inferring from either case that the state of the forum 
was required by the Full Faith and Credit Clause to entertain the 
cause of action; in its concessions concerning the effect of the 
clause the Court seems to be saying no more than that, if the 
forum elects to entertain the cause of action under foreign law, 
it must respect the limitations and conditions imposed by the 
foreign law, and, in particular, must not enlarge the obligation of 
the defendant.'** Although some language might support a con- 
trary inference,* there was no holding that the localizing 
statutes were void, but only that other states were not bound 
to respect them. 

Despite the element of reasonableness in this position, the two 
cases cannot be so lightly and comfortably dismissed. The Supreme 
Court has now held, or apparently held, in the Hughes and United 
Air Lines cases that the Full Faith and Credit Clause compels the 


vision the plaintiff might be deprived of a remedy if the defendant should leave 
the state. 233 U.S. at 359. But the New Mexico statute in Sowers was explicitly made 
inapplicable where the defendant could not be validly served within the territory, 
N.M. Laws 1903, ch. 33, § 5, at 54, and this provision did not save the statute. 

146. See generally ch. 5, supra. 

147. See Tennessee Coal, Iron & R.R. Co. v. George, 233 U.S. 354, 360 (1914); 
Atchison, T. & S.F. Ry. v. Sowers, 213 U.S. 55, 67-70 (1909); cf. Tennessee Coal, 
Tron & R.R. Co. v. George, 11 Ga. App. 221, 230, 75 S.E. 567, 571 (1912); Atchison, 
T. & S.F. Ry. v. Sowers, 99 S.W. 190, 192 (Tex. Civ. App. 1906). 

148. “Of course, the Territory of New Mexico could pass no law having force 
and effect over persons and property without its jurisdiction, Pennoyer v. Neff, 95 
U.S. 714, 722; Story on the Conflict of Laws, § 539.” Atchison, T. & S.F. Ry. v. 
Sowers, 213 U.S. 55, 70 (1909). It should be observed here that a judgment 
obtained by the putative tortfeasor under § 2 of the New Mexico statute is en- 
titled to full faith and credit. Buttron v. El Paso N.E. Ry., 93 S.W. 676 (Tex. Civ. 
App. 1906). 


320 THE CONFLICT OF LAWS 


forum to entertain transitory causes of action asserted under the 
laws of a sister state—at least causes of action for wrongful death. 
This being so, we are left without a satisfactory explanation of the 
paradox: full faith and credit to the public acts of the sister state 
requires the forum to entertain an action to enforce rights created 
by those acts, but does not require respect for other provisions 
of those acts—even, it seems, if they are contained in the same 
statute—purporting to confine the right of action to the state of the 
transaction. 

It is by no means enough to resolve this paradox to argue that 
the “venue” of the action is “procedural,” or relates to the “remedy,” 
and so is governed by the law of the forum.*** In order to approach 
a solution, it is necessary first of all to recall that, as Part II was 
designed to demonstrate, the Supreme Court’s holdings in Hughes 
and United Air Lines do not by any means go so far as has just 
been suggested. Those cases do not establish that every transitory 
action, even for wrongful death, that is predicated on the laws 
of a sister state must be entertained by the forum. Those were cases 
in which the relationship of the parties to the forum state was such 
that that state had an interest in applying its policy with respect 
to wrongful death; in which the withholding of a remedy amounted 
to an arbitrary discrimination by the forum state against a class 
of its own residents; and in which the result could, and should, have 
been reached without any reliance whatever on the Full Faith and 
Credit Clause. Does anyone really believe that those cases have 
abolished the freedom of a state to invoke the doctrine of forum 
non conveniens in what may be called the “pure” case for invocation 
of that doctrine, i.e., an action between nonresidents for personal 
injuries inflicted elsewhere?’*? The Court has held no more than 
that in certain circumstances a state may not close its doors to 
claims based upon out-of-state transactions. What such circum- 
stances are, beyond those presented in the decided cases, is a 
question to be answered with the aid of discriminating and realistic 
legal analysis; the oversimplification that goes with easy generaliza- 
tion will not serve. 

The answer to the problem posed by the Sowers and George 
cases, like the answer to the problem posed by the Hughes and 
United Air Lines cases, and also like the answer to the problem 

149. Cf. Tennessee Coal, Iron & R.R. Co. v. George, 233 U.S. 354, 359 (1914). 


150. See note 112 supra; cf. James v. Grand Trunk W.R.R., 14 Ill. 2d 356, 362, 
152 N.E.2d 858, 861-62, cert. denied, 358 U.S. 915 (1958). 
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of federal control of choice of law by state courts, is to be sought 
through an analysis of the policies and interests of the states in- 
volved. The essential meaning of full faith and credit to public 
acts is that each state must yield to every other the prerogative 
of managing its own concerns. The determination of what mat- 
ters are within the legitimate concern of a state is realistically 
made not by reference to territorialist dogma and common-law 
precedent but by reference to the legal policies of the state and 
the circumstances in which the execution of such policies is reason- 
able.*! When it is plain that only one of the states associated 
with a case has a legitimate interest in the application of its pol- 
icy, the Constitution requires recognition of the law of that 
state. When more than one state has a legitimate interest, a 
problem is presented that cannot appropriately be resolved 
through the judicial process alone, but only by congressional ac- 
tion; and in the absence of congressional guidance the applica- 
tion of the law of any interested state should not be disturbed.” 

Assume that, other circumstances in Hughes v. Fetter being 
the same, the Illinois wrongful-death statute had contained a 
provision that the right of action thereby created could be en- 
forced only in a court of competent jurisdiction in Illinois, and 
not elsewhere. It is abundantly clear that the result which the 
Court reached should not be affected in the slightest: Wisconsin 
not only may, but must, entertain the plaintiff's claim for dam- 
ages. This proposition is supportable simply on the basis of the 
superficial holdings attributable to the cases: (a) that the Full 
Faith and Credit Clause requires a state to entertain a transitory 
cause of action predicated on the law of a sister state if no plausi- 
ble public policy can be adduced to support the refusal to do so; 
and (b) that a state cannot create a “transitory” cause of action 
and at the same time place limits upon its mobility. The proposi- 
tion is more intelligibly supported by an analysis of the respective 
interests of the states, such as was essayed in Part II. We have 
already seen that Wisconsin had a policy with respect to wrong- 
ful death that, logically and impartially administered, should 
have extended to the case at bar, and that the refusal so to extend 
it was an arbitrary and capricious discrimination. The same reason- 
ing that underlies that conclusion leads also to the proposition that 


151. See generally ch. 5, supra. 
152. Ibid. 
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Wisconsin had an interest in providing a forum in which the remedy 
could be pursued and that Illinois had no interest in limiting the 
possible forums in such a way as to exclude Wisconsin. All the 
parties being domiciled and resident in Wisconsin, that state had a 
clear interest in applying its basic policy that local tortfeasors should 
pay compensation for the deaths of local victims, and an equally 
clear interest in providing a forum at home for the enforcement of 
that policy. The only conceivable policy that might be expressed in 
the hypothetical effort by Illinois to localize the action would be one 
of making work for the local bar.*** That, however, is not a policy 
which is likely to be explicitly avowed; it would have no relation to 
the governmental policies involved in the wrongful-death statute; 
and it ought to be regarded as a collateral, venal, and predatory 
policy, entitled to no recognition for constitutional purposes.’ 

On the other hand, consider the converse fact situation pre- 
sented by James v. Grand Trunk W.R.R.** Assuming that Michi- 
gan, the state in which the injury had occurred, in fact had a 
statutory policy, as the Michigan court declared, of confining 
the remedy to local courts, there is every reason why that policy 
should be respected by Illinois since, as the home state of all the 
parties, Michigan had a legitimate interest in the application of 
its policy and Illinois had none whatever in the application of 
its contrary policy, if any."°° The policies conceivably attributable 
to Illinois appear to be: (a) the overly generous one of making 
Illinois justice available to all men everywhere and (b) the not- 
to-be-avowed one of making the courts of Chicago a national 
arena for the trial of personal-injury cases, to the delight and 
profit of the local bar and its entourage. The second of these 


153. This leaves out of account the possibility, as conceded in note 51 supra, 
that Illinois might have a policy of deterring negligent conduct within the state 
by imposing liability. At most, such a policy would justify Illinois in providing a 
forum, and would not justify her attempt to exclude a Wisconsin forum. 

154. Cf. 38 Stat. 1164, 1165 (1915), as amended, 46 U.S.C. § 597 (1952); 
Stratheam S.S. Co. v. Dillon, 252 U.S. 348 (1920); ZrIs, AMERICAN SHIPPING 
Poticy 70 (1938). See also Nadelmann, Creditor Equality in Inter-State Bank- 
ruptcies: A Requisite of Uniformity in the Regulation of Bankruptcy, 98 U. Pa. L. 
REv. 41 (1949). 

155. 14 Ill. 2d 356, 152 N.E.2d 858, cert. denied, 358 U.S. 915 (1958). See note 
113 supra. 

156. A fortiori, Illinois should have been required to respect the Michigan 
judgment since, even if the court had erroneously calculated the interests involved, 
such error is of a type correctible only upon direct review. Cf. Treinies v. Sunshine 
Mining Co., 308 U.S. 66 (1939). See generally Langmaid, The Full Faith and Credit 
Required for Public Acts, 24 Inu. L. Rev. 383 (1929). 
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should be ruled out on grounds that have already been sug- 
gested. The first is more subtle, since it suggests altruism and a 
passionate desire to avoid discrimination and has an air, more- 
over, of concern for the administration of the local court system. 
Apart from the fact that such a policy is in marked contrast to 
that pursued by Illinois for half a century, of excluding such 
actions even when the victims were citizens of Illinois, and also 
to the concurrent Illinois policy of forum non conveniens, it 
should be clear that the apparent justifications for such a policy 
are spurious. The legitimate policies of a state concerning its 
judicial system tend to protect the system against being over- 
burdened or abused, and it would be difficult to make a plausible 
case for the proposition that Illinois justice would be frustrated 
if its courts were not operated as sanctuaries for forum-shoppers. 
As for the avoidance of provincialism and discrimination, that is 
a very laudable objective indeed; but there is a point at which 
the desire to treat everyone alike, according to one’s own stand- 
ards, ceases to be laudable impartiality and becomes mere offi- 
cious intermeddling with the concerns of others.’ 

Admittedly, there is little in the cases on access to courts to 
support this sort of analysis. Reason nevertheless demands that 
one seek a defensible alternative to the course followed by the 
Illinois Supreme Court when it enjoined enforcement of a judg- 
ment which would have interfered with the prosecution in Illi- 
nois of an action which in the normal course of events would 
have been dismissed on forum non conveniens grounds.'** If we 
turn to the two cases directly in point, we must conclude that the 
decision in George was directly in conflict with the analysis here 
suggested: So far as can be ascertained, all parties and events 
were associated with Alabama, and Georgia had no interest what- 
ever in burdening its courts with an attachment proceeding, 
thereby interfering with the policy which Alabama had estab- 
lished for its own people. The case cannot be reconciled with 


157. Cf. New York Life Ins. Co. v. Head, 234 U.S. 149 (1914), discussed in 
ch. 5, supra. 

158. James v. Grand Trunk W.R.R., 14 Ill. 2d 356, 152 N.E.2d 858, cert. denied, 
358 U.S. 915 (1958). On a different level of legal analysis, an explanation of the 
court’s otherwise strange behavior might be found (a) in the fact that the Michigan 
court’s injunction, employed as a substitute for a plea of forum non conveniens 
addressed to the Illinois court, had a provocative effect and (b) in certain cir- 
cumstances suggesting that the plaintiff's rights were unlikely to be adequately 
protected in Michigan. See id. at 359-61, 152 N.E.2d at 860-61. 
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the thesis of this chapter. It can, however, be criticized, as has 
been suggested, on the ground that its rationale ignores the needs 
of the federal system and concentrates instead upon common-law 
precedents which are surely not decisive. Much the same must be 
said of the Sowers case. Assuming that the Kansas railroad corpora- 
tion which was the defendant was one of those local “business 
interests” for the protection of which the localizing statute was 
enacted, all of the circumstances relevant in determining whether 
New Mexico had an interest in the application of its policy would 
lead to an affirmative answer except one: The injured plaintiff 
was a resident of Arizona. That circumstance does not undermine 
New Mexico’s interest: If the state has an interest in protecting local 
enterprises against local residents, it has at least the same interest 
in protecting them against nonresidents. But the circumstance does 
not support an interest on the part of Texas. If Sowers had sued in 
his home territory, Arizona might reasonably have asserted its own 
policy of providing a forum notwithstanding the contrary policy 
of the territory interested in the defendant. Texas, however, did not 
even inquire what the policy of Arizona might be; it relied solely on 
its own open-door policy—one which, in the circumstances, it 
had no legitimate interest whatever in maintaining. 

Although the Supreme Court has said nothing to support the 
interest analysis in these cases, there are some indications in the 
decisions of the state courts of awareness that the problem is 
one that ought to be approached in such terms. Thus Justice 
Schaefer, while dissenting in the James case, emphasized that 
“Illinois has no connection whatever with the occurrences out 
of which the administrator’s claim arose.”® And the Texas Court 
of Civil Appeals said in the Sowers case: 

It may be that the lawmaking power of a state may have the power to 
declare that there shall be no right of action for damages arising from 
personal injuries inflicted through the negligence of persons or corpora- 
tions within its bounds, and, however unjust and iniquitous such laws 
might be, they should be recognized and respected by the courts of 
other states. A state would have the authority to pass laws compelling 
its injured citizens to fully disclose their evidence and line of complaint 
to the negligent party, and to give notice within a certain time of claims 
for damages, and sister states would recognize the validity of such laws. 
The section of the law under consideration, however, goes farther than 
the extreme measures indicated, and attempts not only to prohibit its 
citizens, but all parties, who are so unfortunate as to be injured within 


159. 14 Ill. 2d at 375, 152 N.E.2d at 868. 
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its territorial limits, from exercising the right, accorded in England, the 
states of the American Union, and other civilized countries, of instituting 
such actions wherever the guilty party may have his or its domicile.1® 


If, as is almost certainly true, the freedom of a state to em- 
ploy the doctrine of forum non conveniens in a “pure” situation 
has survived the decisions in Hughes and United Air Lines, it 
must be because the forum state has no interest in entertaining 
the action and, in fact, has a countervailing interest in protecting 
its courts against the burdens and abuses entailed by such litiga- 
tion. If this is recognized, it should not be difficult to recognize 
a correlative interest, on the part of the state with which all the 
parties and events are associated, in the application of its declared 
policy of keeping such litigation at home. In other words, far 
from having been rendered obsolete by the Hughes and United 
Air Lines cases, the doctrine of forum non conveniens may now 
be obligatory, at least where the state that is solely concerned has 
enunciated a localizing policy. 

Finally, we are now in position to respond to the doubt ex- 

pressed by Mr. Justice Holmes in his dissenting opinion in Sowers. 
Characteristically, this leading exponent of the obligatio theory 
assumed that the law of the state of injury has both power to give 
and power to take away, without regard to the possible limitations 
of a federal constitution: 
The Territory could have abolished the right of action altogether if it 
had seen fit. It said by its statute that it would not do that, but would 
adopt the common law liability on certain conditions precedent, making 
them, however, absolute conditions to the right to recover at all. One of 
those conditions was that the party should sue in the Territory. Section 1. 
A condition that goes to the right conditions it everywhere.... [I] do 
not see why the condition in §1 was not valid and important. If it had 
been complied with there might have been a different result.!* 


160. Atchison, T. & S.F. Ry. v. Sowers, 99 S.W. 190, 192 (Tex. Civ. App. 1906), 
aff'd, 213 U.S. 55 (1909). (Emphasis added.) The fact that injunctions against 
prosecuting civil actions outside the state are ordinarily directed only against local 
residents is significant, as is also the fact that such injunctions are frequently associ- 
ated with the desire of the local resident to gain advantage in some feature of the 
law which will be applied by the foreign forum. See Currie, Change of Venue and 
the Conflict of Laws, 22 U. Cut. L. Rev. 405, 471-73, 486-87 (1955). 

161. 213 U.S. at 71. Conceivably, Holmes may have meant that so long as the 
plaintiff complied with the literal condition by filing suit in New Mexico within 
the time specified, he could proceed to sue and recover in another state provided 
the case in New Mexico did not go to judgment first. Such a reading of the statute, 
however, would seem to be trifling with its clear purpose, declared in § 3, to make 
suit outside the state “unlawful.” N.M. Laws 1903, ch. 33, § 3, at 53. See Davis, 
Where May the Injured Sue? 2 Va. L. Rev. 33, 46-48 (1914). 
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The answer is that while a state is free to determine for its own 
domestic purposes in what circumstances liability will be imposed 
for personal injuries, it does not have final authority, in this 
federal system, to determine the effect in other states of the laws 
which it enacts for that purpose. Under the Full Faith and Credit 
Clause the effect in one state of the public acts of another is a fed- 
eral question. Congress is given explicit power to prescribe that 
effect by general laws. In the absence of such congressional legis- 
lation the Court can function effectively to determine what effect 
is appropriate where one state has an interest in the application 
of its law and the other has none. It cannot function effectively 
where the legitimate interests of two states are in conflict. But 
in any event the determination of such effect is to be made by 
federal authority and on federal principles. Clear recognition of 
this fact would disembarrass the future development of the law 
of two equally stultifying notions: that the matter is one to be 
determined solely by the law of the forum, and that it is one to 
be determined solely by the law of the place of injury.1” 


Iv. Futy FarrH AND CrepIT AS AN “OPEN Door” Poticy 

The most significant paragraph in the majority opinion in 
Hughes v. Fetter is the second.** Here the Court first states the 
question to be decided, assuming in the process that the right of 
action to be enforced was one created by the laws of Illinois.‘** Then 
comes the following chain of reasoning: (a) The Illinois statute is a 
“public act” within the meaning of the Full Faith and Credit Clause; 
(b) Wisconsin cannot escape “this constitutional obligation to 
enforce the rights and duties validly created under the laws of other 


162. In this connection it may be noted that the feckless attempt of the re- 
visers of the Judicial Code in 1948 to have Congress exercise its powers under the 
Full Faith and Credit Clause with respect to public acts contributes nothing to 
the solution of the problem under discussion. The implementing act, thanks to the 
ingenuity of the revisers, provides: “Such Acts...shall have the same full faith 
and credit...as they have by law or usage in the courts of such state... from 
which they are taken.” 28 U.S.C. § 1738 (1952). If this means anything (which is 
doubtful, since the question of the effect in other states of the localizing statute is 
not likely to arise in the courts of the enacting state, see Atchison, T. & S.F. Ry. v. 
Sowers, 99 S.W. 190, 192 (Tex. Civ. App. 1906), aff'd, 213 U.S. 55 (1909) ), it 
produces the absurdity that each state must defer to the law of the other. See Alaska 
Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532, 547 (1935). 

163. 341 U.S. at 611. 

164. As the tenth footnote emphasizes, no choice-of-law problem was before the 
Court. 341 U.S. at 612 n.10. The plaintiff had expressly founded his complaint on the 
Illinois statute. 
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states by the simple device of removing jurisdiction from courts 
otherwise competent”;'® (c) but the operation of full faith and 
credit is not automatic; it is for the Court to “choose in each case 
between the competing public policies involved.”'** This is followed 
by a particularly significant passage: 

The clash of interests in cases of this type has usually been described as 
a conflict between the public policies of two or more states. The more 
basic conflict involved in the present appeal, however, is as follows: On 
the one hand is the strong unifying principle embodied in the Full Faith 
and Credit Clause looking toward maximum enforcement in each state 
of the obligations or rights created or recognized by the statutes of sister 
states; on the other hand is the policy of Wisconsin, as interpreted by its 


highest court, against permitting Wisconsin courts to entertain this 
wrongful death action.1® 


It is indeed true that the Court had previously approached 
problems of full faith and credit to the public acts of a sister state 
in terms of the respective policies, or interests, of the states 
involved.‘ Why, then, did not Mr. Justice Black employ that 
approach here? Offhand, one might surmise that the Court was 
shying away from the “delicate” and “refractory” problem of 
weighing and choosing between conflicting state interests; a 
federal-state conflict is easier to handle since, whatever the relative 
merits of the two policies, the Supremacy Clause’? will in the end 
require that national policy prevail. On closer inspection, a more 
cogent reason appears: If the Court had stated the problem in terms 
of the opposing interests of the respective states, it could hardly 
have avoided the conclusion that Illinois, the state of injury, had 
no interest in the enforcement of a cause of action for wrongful 
death in the circumstances.’ Wisconsin, as the home state of all 
the parties and the state in which the action was brought, was the 
only state concerned, and it had declared its policy—albeit one 
which, on the analysis employed in this chapter, was unconstitu- 
tional because of its discriminatory character.’ An analysis of the 

165. Id. at 611. (Emphasis added.) 

166. Id. at 611. 

167. Id. at 611-12. (Footnotes omitted. ) 

168. See generally ch. 5, supra. It is also true that on occasion the Court had 


treated such problems in a conceptualistic manner which took no account of state 
interests. Id. at 271. 

169. See Watson v. Employers Liab. Ins. Corp., 348 U.S. 66, 78 (1954) (concur- 
ring opinion). 

170. U.S. Const. art. VI, para. 2. 

171. See pp. 292-95 supra. 

172. See pp. 305-11 supra. 
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interests of the two states, therefore, would have led to the con- 
clusion that Wisconsin was under no obligation to defer to the 
policy of Illinois, and to affirmance of the Wisconsin Supreme 
Court’s judgment. This, however, was a result from which the 
majority instinctively recoiled, and this reaction was thoroughly 
justified for reasons that have been indicated. The infirmities of the 
Wisconsin policy in the light of the Equal Protection Clause had 
not been called to the attention of the Court by counsel; accord- 
ingly, the Court sought a treatment that would invalidate the policy 
under the Full Faith and Credit Clause, and seized upon the con- 
cept of conflict between state and national policy. 

In terms of the future development of the law, this was an un- 
fortunate decision. The Full Faith and Credit Clause does, of 
course, express a national policy, but what is it? Certainly not 
that each state shall be required to conform to the Restatement. 
In support of his proposition that national policy “look[s] toward 
maximum enforcement in each state of the obligations or rights 
created or recognized by the statutes of sister states.” Mr. 
Justice Black cited only three cases—two dealing with full faith 
and credit to judgments’ and one requiring application of the 
laws of the state wherein a fraternal insurance society was incor- 
porated, in which he had expressed a vigorous dissent.’ These 
cases fall far short of furnishing an adequate basis for the proposi- 
tion that the Full Faith and Credit Clause requires a state to 
provide a forum for every wrongful-death action based upon injury 
in a sister state, to say nothing of the proposition that in the 
interest of uniformity the law of the state of injury must be applied. 
The policy embodied in the Full Faith and Credit Clause is that 
each state shall give appropriate effect to the public acts, records, 
and judicial proceedings of sister states, and shall refrain from 
intruding its own notions and policies into matters that are properly 
the concern of others. Just how the Court is to determine what 
effect is appropriate, and where the concerns of one state end, 
is of course a basic and difficult question. Mr. Justice Black, how- 
ever, would be among the last to contend, or even to concede, 
that the determination is to be made with reference to talismanic 





1737341) Urs. vat) O12: 

174. Magnolia Petroleum Co. v. Hunt, 320 U.S. 430 (1943); Milwaukee County 
v. M. E. White Co., 296 U.S. 268 (1935). 

175. Order of United Commercial Travelers of America v. Wolfe, 331 U.S. 586, 


625 (1947). 
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“contacts” that are thought to support the exercise of territorial 
power.’’® There exist situations in which obligations or rights rest 
exclusively upon the laws of a foreign state, and in which the 
Constitution requires maximum recognition of those rights in the 
forum state.'’’ In such situations, however, the foreign state has a 
legitimate interest in the effectuation of the policy embodied in its 
laws and the forum state has no interest in the effectuation of any 
conflicting policy of its own. Hughes v. Fetter did not present such 
a situation. 

The Hughes case, therefore, is distinctly aberrational as an 
application of the Full Faith and Credit Clause. This is not to 
say, however, that the clause never requires a state to provide a 
forum for the enforcement of claims predicated upon the laws 
of a sister state. The extent to which it must do so is the prob- 
lem to be considered here. We are not primarily concerned with 
the choice-of-law cases, i.e., those in which a state has voluntarily 
provided a forum and then has applied its own law in preference to 
that of a sister state,’7* but rather with those in which a state has 
simply refused to entertain the action. In these cases the forum 
does not, openly at least, pose any disagreement with the social and 
economic policy embodied in the foreign law; instead it invokes, 
more or less explicitly, some independent local law or policy relating 
to the jurisdiction or administration of its courts. Sometimes it may 
do this in order to camouflage what is in fact a purpose to dis- 
criminate against foreign interests (though we shall not encounter 
again anything so bizarre as the incidental discrimination by Wis- 
consin and Illinois against their own citizens). Our principal con- 
cern, however, will be with the situation in which the forum state 
has no ulterior motive, but simply closes the doors of its courts in 
accordance with a bona fide policy relating to matters of judicial 
administration.’ 





176. In addition to his dissent in the Wolfe case, supra note 175, see Watson v. 
Employers Liab. Ins. Corp., 348 U.S. 66 (1954); Hoopeston Canning Co. v. Cullen, 
318 U.S. 313 (1943). 

177. See, e.g., John Hancock Mut. Life Ins. Co. v. Yates, 299 U.S. 178 (1936) 
(concerning choice of law rather than access to courts). 

178. See generally ch. 5, supra. 

179. The treatment will not be exhaustive. A number of topics might be treated 
under the head of denial of access to courts on grounds relating to judicial ad- 
ministration. See generally Hill, The Erie Doctrine and the Constitution, 53 Nw. 
U.L. Rev. 541, 568-74 (1958). In particular, the invocation of various “procedural” 
laws of the forum, such as the statute of limitations, to support dismissal may 
involve policies relating to the administration of courts, but other policies may 
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A. Actions on Judgments of Sister States 


The national policy embodied in the Full Faith and Credit 
Clause, “looking toward maximum enforcement in each state of the 
obligations or rights created... by... sister states,”%° has been 
most clearly articulated and implemented with respect to judg- 
ments—particularly for money.'*! Concerning judgments, Con- 
gress has meaningfully exercised its power to declare the effect 
in one state of the public acts, records, and judicial proceedings 
of another: They are to be given such faith and credit “as they 
have by law or usage in the courts of such State... from which 
they are taken.”’*’ Neither the outraged interests of the forum*** 
nor manifest error on the part of the rendering court’** will 
justify a refusal of enforcement. If a state may refuse to enforce 
a sister state’s money judgment on grounds of policy relating to 
judicial administration, a fortiori it should be able to refuse on 
such grounds to enforce claims not reduced to judgment. With 
respect to such claims Congress has not spoken in any meaningful 
way. 

In 1903 the Supreme Court held that New York was not obliged 
by the Full Faith and Credit Clause to enforce an Illinois money 
judgment at the suit of one Illinois corporation against another.’** 
New York’s refusal was based upon a section of the Code of Civil 
Procedure’ providing that an action might be maintained against 
a foreign corporation by another foreign corporation, or by a non- 
resident, only in certain enumerated cases, one of which was 
“where the cause of action arose within the State.” The purpose of 
the provision had been stated by the New York Court of Appeals 
as follows: 


The discrimination between resident and non-resident plaintiffs is 
probably based on reasons of public policy, that our courts should not be 


be involved also. Here we shall concentrate upon the outright refusal of a state to 
open the doors of its courts in the first place. 

180. 341 U.S. at 612. 

181. See generally Currie, Full Faith and Credit to Foreign Land Decrees, 21 U. 
Cur. L. Rey. 620 (1954). 

182. 28 U.S.C. § 1738 (1952). 

183. See Fauntleroy vy. Lum, 210 U.S. 230 (1908). 

184. See Milliken v. Meyer, 311 U.S. 457 (1940). 

185. See note 162 supra. 

186. Anglo-American Provision Co. v. Davis Provision Co., No. 1, 191 U.S. 373 
(1903). 

187. 2 N.Y. Sess. Laws 1880, ch. 178, N.Y. Code Civ. Proc. § 1780(3) (1883), as 
amended, N.Y. Gren. Corp. Law § 225(3). 
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vexed with litigations between non-resident parties over causes of action 
which arose outside of our territorial limits. Every rule of comity and of 
natural justice and of convenience is satisfied by giving redress in our 
courts to non-resident litigants when the cause of action arose, or the 
subject-matter of the litigation is situated within this state.'** 


These reasons are substantially those underlying the doctrine of 
forum non conveniens.’*® They express a policy relating to the 
administration of the courts. There is no suggestion whatever of 
any hostility on the part of New York to the underlying cause 
of action, which arose out of ordinary commercial transactions; 
nor is there any suggestion of a desire to shield local against for- 
eign interests. The case therefore presents in the clearest possi- 
ble way the issue of whether the forum’s policies relating to the 
administration of its courts can justify the refusal to enforce a 
foreign judgment. 

With characteristic brevity, Mr. Justice Holmes seized upon 
the fact that the New York Court of Appeals had, in passing, re- 
ferred to the limitation imposed by the Code of Civil Procedure 
as one on the jurisdiction of courts,’*° and proceeded to declare 
that the Full Faith and Credit Clause is not a rule of jurisdiction, 
requiring the state to provide a forum, but only a rule of evidence 
stating how the judgment in suit is to be treated if the state does 
provide a forum. As we shall see, the distinction is neither work- 
able nor convincing." The only apparent justification for the 
decision is that, despite the national interest in maximum en- 
forcement of state-created rights, the interest of Illinois in the ef- 
fectuation of its legal policies, and the interest of the plaintiff in 
the enforcement of its adjudicated rights, the counter-interest of 
New York in keeping its courts free from the burden of litigation 
with which it has no concern is sufficient to deflect the force of 
the Full Faith and Credit Clause. 

On the face of the matter, this seems a not unreasonable justifi- 





188. Robinson v. Oceanic Steam Nav. Co., 112 N.Y. 315, 323-24, 19 N.E. 625, 
627 (1889). See also Anglo-American Provision Co. v. Davis Provision Co., 169 
N.Y. 506, 513, 62 N.E. 587, 590 (1902). 

189. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). See generally Blair, 
The Doctrine of Forum Non Conveniens in Anglo-American Law, 29 Cotum. L. 
Rey. 1 (1929); Braucher, The Inconvenient Federal Forum, 60 Harv. L. REV. 
go8 (1947). 

190. Anglo-American Provision Co. v. Davis Provision Co., 169 N.Y. 506, 513, 
62 N.E. 587, 590 (1902). 

191. See Fauntleroy v. Lum, 210 U.S. 230, 234-35 (1908). 
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cation.” But suppose that the only assets of the judgment debtor 
are located in the state in which enforcement is sought. In such 
a case a policy like that of New York will effectually deprive the 
plaintiff of what the Illinois courts have adjudicated to be his; 
and this, in view of the clear constitutional and congressional pol- 
icy of interstate respect for judgments, seems a high price to pay 
for New York's autonomy in regulating the business of its courts. 
The actual situation in the case under discussion was equivalent 
to that which has been supposed: The judgment defendant was in- 
solvent; its only asset was a judgment which it had obtained in 
New York against the plaintiff.1°° The defendant’s judgment, which 
arose out of the same series of transactions as the plaintiff's, 
was in an amount greater than the Illinois judgment in suit. The 
defendant was taking steps to collect its judgment in New York, 
and the only purpose of the suit on the Illinois judgment was to 
establish it as a set-off. The net result of the litigation was that the 
attempted set-off was frustrated.’** Such a result seems indefensi- 
ble.””? There is little reason why a judgment creditor should engage 
in forum-shopping in suing on his judgment. Normally, his only 
purpose in bringing such an action is to reach assets or, as here, to 
establish a set-off; the choice of forum is dictated simply by the 
location of the defendant’s assets.'®® Moreover, the burden on the 
New York courts of entertaining suits on sister-state judgments is 


192. I have elsewhere defended the position that the counter-interest of the forum 
state is sufficient to defeat a demand that the law of the foreign state be applied 
to a case which the forum has undertaken to adjudicate. See ch. 5, supra. 

193. See Anglo-American Provision Co. v. Davis Provision Co., No. 2, 191 
U.S. 376 (1903). 

194. It is not clear how, in the face of § 1780 of the Code of Civil Procedure, 
the defendant was able to obtain its New York judgment. The objection seems not 
to have been raised in that proceeding. See Record, Anglo-American Provision Co. v. 
Davis Provision Co., No. 2, 191 U.S. 376 (1903). It may be that § 1780 did not 
apply because the cause of action in that proceeding was considered as having 
arisen in New York. 

195. Actually, a United States district court in New York, whose sympathy for 
the plaintiffs plight led it to stretch its jurisdiction in an effort to afford relief, came 
to the conclusion that there was no right of set-off on the merits, since the rights 
which ripened into the New York judgment had been assigned in good faith and 
for a valuable consideration to another. See Record, pp. 129-32, Anglo-American 
Provision Co. v. Davis Provision Co., No. 2, 191 U.S. 376 (1903). But the decision 
in Anglo-American No. 1 takes no account of that circumstance; and in a similar 
case today, involving a genuine right to set-off, counsel would have considerable 
difficulty in distinguishing the precedent; the insolvent defendant would logically 
recover its New York judgment in full. 

196. In § 1780 itself New York recognized the reasonableness of this general 
kind of resort to its courts by nonresidents, allowing suits for the purpose of 
recovering real or personal property located in the state. 


THE TRANSITORY ACTION 333 


slight, since the original cause of action is, of course, merged, and 
the issues open to litigation are few. In the case under discussion, 
entertaining the action would probably have involved no more than 
the routine entry of summary judgment. New York’s interest is 
attenuated, and the considerations favoring enforcement are very 
strong. 

We must be wary, however, of any suggestion that the Supreme 
Court should have treated the New York interest as “outweighed” 
by the countervailing interests. New York's interest in the efficiency 
of the courts which it maintains at its own expense is not negligible. 
A determination that that interest is less important than the interest 
of Illinois in the enforcement of its judgments involves essentially 
the exercise of political discretion. The Court, I believe, would have 
been justified in requiring New York to entertain the action only 
on one of two theories: (a) that Congress, in the exercise of its 
power to declare the effect of the judgments of one state in the 
courts of another, has in fact determined that the forum state’s 
interest in regulating the business of its courts must yield to the 
interest in nationwide enforcement; or (b) that the interest of a state 
in regulating the business of its courts is of a different and lower 
order than the interest of a state in regulating its social and 
economic structure apart from the court system, so that the Court 
itself is in position to say that the former type of interest shall 
yield to the latter. The first of these theories is an appealing one. 
The second is rather more difficult to accept, and we shall be ccn- 
cerned with it in connection with the problem of access to courts 
for actions not based upon judgment. 

Seventeen years later Mr. Justice Holmes, speaking for the 
Court in the Kenney case, said: “[I]t is plain that a state cannot 
escape its constitutional obligations by the simple device of deny- 
ing jurisdiction in such cases to courts otherwise competent.” 
Confronted with his earlier declaration that the Full Faith and 
Credit Clause establishes a rule of evidence rather than of jurisdic- 
tion, he replied, “Anglo-American Provision Co. v. Davis Provi- 
sion Co. was a suit by a foreign corporation on a foreign judg- 

197. Kenney v. Supreme Lodge, Loyal Order of Moose, 252 U.S. 411, 415 
(1920). In his youth Mr. Justice Holmes was greatly influenced by Ralph Waldo 
Emerson. See Howe, Justice OLIvER WENDELL HoLMes: THE SHAPING YEARS 
54 (1957); BowEN, YANKEE From OtyMpus 199 (1944). It was Emerson who said: 
“A foolish consistency is the hobgoblin of little minds, adored by little statesmen and 


philosophers and divines. With consistency a great soul has simply nothing to do.” 
Emerson, Self-Reliance, in Essays 83, 93 (Jordan ed. 1907). 
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ment against a foreign corporation. The decision is sufficiently 
explained without more by the views about foreign corporations 
that had prevailed unquestioned since Bank of Augusta v. Earle, 
13 Pet. 519, 589-591, cited 191 U.S. 375.1% 

Kenney, it will be recalled, was the case in which the Court 
held unconstitutional the exclusionary proviso of the Illinois wrong- 
ful-death statute as applied to judgments.'®® Two residents of 
Alabama died in the process of being initiated into a local lodge 
of the Loyal Order of Moose, an Indiana corporation.*” Having 
recovered in the Alabama courts, the administrators brought suit on 
their judgments in Illinois, where they were able to attach property 
of the corporation.*** More specifically than had the New York 
Court of Appeals in the Anglo-American case, the Ilinois Supreme 
Court declared the local statute a limitation on the jurisdiction of 
the courts.*”’ The two cases, then, are nearly parallel. The super- 
ficial differences between them—the fact that in one the plaintiff 


198. 252 U.S. at 414. The citation referred to is as follows: “The general power 
of a State to restrict the right of a foreign corporation to sue in its courts is as- 
sumed in Bank of Augusta v. Earle, 13 Pet. 519, 589-591.” There is no other refer- 
ence in the opinion to the power over foreign corporations. Three years after the 
Kenney case, over Mr. Justice Holmes’s dissent, the Court held that the Equal 
Protection Clause imposes limits on the power of a state to obstruct access to its 
courts by a foreign corporation seeking recovery of personal property in the state. 
Kentucky Fin. Corp. v. Paramount Auto Exch. Corp., 262 U.S. 544 (1923). 

199. Kenney v. Supreme Lodge, Loyal Order of Moose, 252 U.S. 411 (1920). 

200. The details are not important except, perhaps, in so far as they may be 
thought to have affected the sympathies of the Court. An account of them is 
reproduced here primarily because no such account is to be found either in the 
reports or in the record: 

Two candidates for membership in the Loyal Order of Moose were killed 

some years ago during an initiation in a lodge at Birmingham, Alabama. 

They were Donald A. Kenny, president of the local Chauffeurs’ Union, and 

Christopher Gustin, an iron moulder. Physicians were undecided as to 

whether they were frightened to death or killed by electricity. It is stated 

that a metal emblem of the order was made red hot while they looked on. 

Their chests were bared and they were blindfolded. A magneto was 

attached to one leg of each candidate, a chilled rubber emblem was placed 

against the breast, and an electric current was completed by a small wire 
touching the shoulder. The aim evidently was to make them believe that the 

red hot metal was applied to the flesh. Both men fainted. It was thought 

they were feigning, and the presiding officer did not stop the initiation till 

it was seen that the two men were dying. The lodge physician was unable 

to revive them. 

Preuss, A DicTIONARY OF SECRET AND OTHER SOCIETIES 258 (1924). 

201. Record, pp. 3, 9-13. While the Order was incorporated in Indiana, id. at 3, 
it is possible that it may have been regarded as a local enterprise by the Illinois 
courts, since the national headquarters were in Illinois and a sizable establishment 
was maintained there. See Preuss, op. cit. supra note 200, at 258-59. 

202. Kenney v. Supreme Lodge, Loyal Order of Moose, 258 Ill. 188, 193, 120 
N.E. 631, 632 (1918), rev'd, 252 U.S. 411 (1920). 
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was a foreign corporation while in the other he was a nonresident 
administrator, and the difference between the causes of action 
merged in the respective judgments—seem unimportant.? There 
is a less obvious difference, however, that is significant. The New 
York courts had expressly declared a policy relating to the efficiency 
of the state’s judicial system; the Illinois courts, as we have seen 
earlier, had at no time articulated the policy underlying that state’s 
exclusionary proviso. That proviso stood as an unexplained and 
arbitrary limitation on the jurisdiction of the courts; if the surmises 
advanced previously have any validity, a statement of the real pur- 
pose, which was to protect local interests against the interests of 
nonresidents, would not have been conducive to a different deci- 
sion. In short, these two cases may be regarded as consistent and 
as supporting the proposition that a state may legitimately apply 
a policy of forum non conveniens, if it has such a policy, to 
actions on sister-state judgments. Such a proposition, however, 
does not comport well with the needs of the federal system and 
with the resolution of the conflicting interests that was appar- 
ently made by the first Congress. At least in cases in which the 
state where the action on the judgment is filed is the only one in 
which there are assets of the judgment debtor, the Equal Protec- 
tion Clause should perhaps be applied to afford relief if the Full 
Faith and Credit Clause, implemented by congressional action, is 
inadequate for the purpose.” 

Further support for the view that a policy directed in good 
faith to the administration of the judicial system of the forum 
state is an adequate reason for not entertaining an action on a 
sister-state judgment is provided by the well-established rule that 
the forum may apply its own statute of limitations. A statute 
of limitations may reasonably be interpreted as expressing two 
policies: one of protecting persons within the scope of the state’s 
governmental concern from the risk of liability where lapse of 
time has rendered the plaintiff's evidence unreliable and the de- 


203. In Fauntleroy v. Lum, 210 U.S. 230 (1908), the Court had held quite firmly 
that hostility to the underlying cause of action did not provide an excuse for re- 
fusing relief on a sister-state judgment; this position was reaffirmed in Kenney. 252 
U.S. at 415. See also Milwaukee County v. M. E. White Co., 296 U.S. 268 (1935). 

204. See Kentucky Fin. Corp. v. Paramount Auto Exch. Corp., 262 U.S. 544 
(1923). See also Cook, The Powers of Congress under the Full Faith and Credit 
Clause, 28 YALE L.J. 421, 431-32 (1919). 

205. See M’Elmoyle v. Cohen, 38 U.S. (13 Pet.) 312 (1839); cf. Union Nat] 
Bank v. Lamb, 337 U.S. 38 (1949). 
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fendant’s evidence difficult to produce, and one of protecting the 
courts against the difficulties and frustrations of adjudication in 
such circumstances. If the latter of these policies seems a bit far- 
fetched, it nevertheless suggests the only hypothesis on which one 
can give a meaningful explanation*’’ for the general practice of 
applying the forum’s statute of limitations in cases in which the 
forum state can have no possible interest except one relating to the 
administration of its courts. 

The other cases in which the Court has dealt with a state’s 
refusal to enforce the judgment of another state make it clear 
that antipathy toward the underlying cause of action is not an 
excuse.""” The most interesting thing about them, in this con- 
text, is that in not one of them did the forum state suggest that 
its refusal was grounded in concern for the administration of its 
judicial system. The net result is that, apart from the protection 
of local people and enterprises when the judgment itself is a stale 
claim, no interest whatever of the forum state can justify its re- 
fusal to enforce the money judgment of a sister state—except an 
interest in the administration of its court system. This is in marked 
contrast to the situation in which an action is predicated on foreign 
law rather than a foreign judgment, and the Full Faith and Credit 
Clause is relied on as controlling the choice of the applicable law. 
There, broadly speaking, any legitimate interest of the forum state 
suffices to justify its application of its own law rather than that of 
the other state. The contrast is basically understandable, since 
rights reduced to judgment have a definiteness which rights 
asserted under general laws do not,” and since the original act of 
Congress implementing the Full Faith and Credit Clause dealt 
expressly with the effect of judgments in such a way as to support 
an inference of intent to subordinate the conflicting policies of the 
forum state. What is difficult to understand is the apparent excep- 


206. As distinguished from an explanation based on the rule of thumb that mat- 
ters of “procedure” are governed by the law of the forum. 

207. Intimations to the contrary in Huntington v. Attrill, 146 U.S. 657 (1892), 
and Wisconsin v. Pelican Ins. Co., 127 U.S. 265 (1888), have been discredited. See 
Milwaukee County v. M. E. White Co., 296 U.S. 268 (1935); Fauntleroy v. Lum, 
210 U.S. 230 (1908). See also Roche v. McDonald, 275 U.S. 449 (1928); Christmas 
v. Russell, 72 U.S. (5 Wall.) 290 (1866); Jackson, Full Faith and Credit—The 
Lawyer's Clause of the Constitution, 45 Cotum. L. Rey. 1, 9 n.38 (1945). In a 
slightly different category is Morris v. Jones, 329 U.S. 545 (1947), in which the 
interest of the forum state which was overridden by the constitutional mandate 
was that asserted by Illinois in conducting a unitary administration of the affairs 
of a local insurance enterprise upon its insolvency. 

208. See Jackson, supra note 207, at 11. 
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tion in favor of the forum state’s policies relating to judicial adminis- 
tration. The exception would seem anomalous because of its 
uniqueness alone; it seems doubly so in the light of the suggestion 
that this kind of policy may be of a relatively low order, inferior 
to what may be called the “substantive” policies of a state relating 
to social and economic matters in general. 


B. Penal Causes of Action 


Not long after the war of 1812, Mr. Chief Justice John Marsh- 
all, in the course of developing the argument of his opinion in a 
case which involved, along with difficult questions of international 
law, freedom or slavery for a boatload of unfortunate Africans who 
had been taken from their captors by an American naval vessel, 
posed a hypothetical problem and gave his solution to it. The 
problem: In time of peace an American naval vessel boards and 
searches a Spanish vessel on the high seas and finds it engaged in 
the slave trade. The trade is prohibited by American law and 
repugnant to our sensibilities. It is also prohibited by the law of 
Spain. The American vessel brings the Spanish vessel and _ its 
human cargo into an American port for adjudication. The United 
States insists that the captives be set free; their Spanish “owners” 
demand restitution. What should the American admiralty court 
do? The solution: It should order restitution. The American posi- 
tion with respect to the events leading to the late war with Eng- 
land made it clear that in the absence of treaty we could neither 
recognize nor assert a right of visitation and search except in 
case of piracy or a violation of the law of nations—and trading 
in slaves was neither. Moreover, it was not the business of Ameri- 
can courts to enforce the Spanish laws against the slave trade by 
decreeing forfeiture of the loot held by the Spanish malefactors; 
that could be left to the courts of Spain.** 

The reader may well inquire what this has to do with the sub- 
ject under discussion. So far as I can tell it has no relevance 
whatever. However, in making his point Marshall coined an 
aphorism which the courts persist in quoting, in cases of a type 
with which this discussion is concerned, as if it were immutable 
truth and indispensable datum: “The Courts of no country exe- 
cute the penal laws of another....”*'® Since the courts obviously 


209. The Antelope, 23 U.S. (10 Wheat.) 66, 123 (1825). 
210. Id. at 123. 
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consider this statement important to the subject under discussion, 
we must give attention to it, and, of course, we cannot disregard its 
context. 

More than half a century later one Attrill, a resident of New 
York, swore to and caused to be recorded a certificate to the ef- 
fect that the whole of the capital stock of a New York corpora- 
tion of which he was a director had been paid in. The certificate 
was false, as Attrill knew; no part of the capital stock had been 
paid in. Under a New York statute Attrill was in these circum- 
stances liable for the debts of the corporation, and a New York 
creditor, Huntington, recovered judgment against him in New 
York accordingly. This judgment being unsatisfied, Huntington 
found that Attrill had owned stock in a Maryland corporation and 
had transferred the stock to himself as trustee for his wife and 
daughters in an attempt to defraud his creditors. Huntington there- 
upon applied to the courts of Maryland to have the fraudulent 
transfer set aside and the stock subjected to the payment of his 
claim. The Maryland Court of Appeals denied relief, saying: “‘[I]t 
is well settled that no State will enforce penalties imposed by the 
laws of other States....’”*'' The Supreme Court reversed, but not 
without first paying deference to Marshall’s aphorism as the 
essential point of departure for the discussion.” 

The case is very nearly an ideal one for purposes of the present 
discussion. At the time of the transactions in question—and they 
were strictly New York transactions—all parties were residents of 
New York. Indeed, even at the time of the Maryland litigation no 
party had any connection with the forum state; Attrill and his family 
had become residents of Canada. The only circumstance relating 
Maryland to the affair was that the action was brought there, and 
this was so only because the assets sought to be reached consisted of 
stock in a Maryland corporation, which presumably had no interest 
in the outcome. Maryland did not assert any interest in applying its 
law to determine the rights of the parties. Its refusal to grant relief 
could be predicated only upon a policy relating to the administra- 
tion of its courts—or upon Marshall’s “incontrovertible maxim”’”* 
without reference to any conscious policy of the state. 

211. Attrill v. Huntington, 70 Md. 191, 197-98, 16 Atl. 651, 653 (1889). These 
are not precisely Marshall’s words, but the court cited two Supreme Court deci- 
sions referring expressly to Marshall: Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 
290 (1888); Flash v. Conn, 109 U.S. 371, 376-77 (1883). 


212. Huntington v. Attrill, 146 U.S. 657, 666 (1892). 
213. See Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 290 (1888). 


THE TRANSITORY ACTION 339 


Since the action was on a judgment, the considerations dis- 
cussed in the preceding section are applicable. Applying those 
considerations, we should conclude that developments since this 
case was decided probably render immaterial the fact that the 
underlying cause of action may have been of a type to which the 
forum was free to close its doors.*4* That was not the situation as 
it appeared to the Court at the time, however; in order to un- 
derstand the Court’s analysis, we must temporarily put aside the 
developments which make the character of the underlying cause 
of action irrelevant. It is with the application of the Full Faith 
and Credit Clause to the underlying cause of action that we are 
primarily concerned. 

In his generally able and impressive opinion, Mr. Justice Gray 
assumed that if the action in Maryland had been predicated upon 
the original liability created by the New York statute rather than 
upon a judgment, no federal question would have been pre- 
sented,*!° although the cases that he cited to this effect?’* could 
not have presented a question of full faith and credit. On this 
assumption, he quite properly ruled that the question whether 
the cause of action is penal is one to be decided by the law of the 
forum; the characterization given it (usually for domestic pur- 
poses) by the state creating the right is not controlling.*’* When, 
however, the action is not on the original liability but on a judg- 
ment, the forum’s refusal to entertain the action raises a question 
under the Full Faith and Credit Clause. Although Mr. Justice Gray 
conceded that the nature of the original cause of action was not 
changed by the judgment—and hence that, if the original cause 
of action were penal, the judgment was not entitled to full faith and 
credit—he insisted upon the right of the Court to determine for 
itself, in an action on the judgment, the nature of the original 


214. Although in Milwaukee County v. M. E. White Co., 296 U.S. 268 (1935), 
the Court expressly left open the question whether the penal character of the un- 
derlying cause of action affects the obligation of full faith and credit to a judgment, 
296 U.S. at 279, it also expressly disapproved Wisconsin v. Pelican Ins. Co., 127 
U.S. 265 (1888), “so far as the opinion can be taken to suggest that full faith and 
credit is not required with respect to a judgment unless the original cause of ac- 
tion would be entitled to like credit....” 296 U.S. at 278. 

215.146 U.S. at 683. 

216. Roth v. Ehman, 107 U.S. 319 (1882); New York Life Ins. Co. v. Hendren, 
g2 U.S. 286 (1876). It is now established, of course, that a federal question under 
the Full Faith and Credit Clause or the Due Process Clause may be raised by the 
denial of rights asserted under the laws of a sister state. See ch. 5, supra. 

217.146 U.S. at 683. 
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cause of action.?!* The constitutional mandate of full faith and 
credit to the judgment would be circumvented if the basis for the 
recognized exception had no objective existence. Having deter- 
mined, by an examination of the common-law authorities in general, 
that the underlying cause of action was not penal in the inter- 
national sense, he concluded that full faith and credit had been 
denied to the judgment. 

The decision stands as indirect authority for the proposition 
that a cause of action that is “penal” need not be entertained 
by the courts of a state other than that whose law creates the 
right; if a judgment based upon a penal cause of action would 
not be entitled to recognition, a fortiori the original cause of ac- 
tion would not be. It is unfortunate that this interpretation of 
the Full Faith and Credit Clause was based not upon an analysis of 
the interests of the respective states in the context of the federal 
system, but upon common-law precedents reflecting the provin- 
cialism of independent sovereignties, and in particular upon the 
views of John Marshall as to the appropriate restraints upon our 
enthusiasm for abolishing the slave trade throughout the world. 
The Court had earlier taken the step of expanding Marshall's 
dictum so that it applied “not only to prosecutions and sentences 
for crimes and misdemeanors, but to all suits in favor of the State 
for the recovery of pecuniary penalties for any violation of stat- 
utes for the protection of its revenue, or other municipal 
laws....”*® It remained only to inquire whether the underlying 
cause of action was for a penalty, and this question of “interna- 
tional law”* was resolved by reference to precedents represent- 
ing the point of view of the forum state, some having no relation 
to the federal system and none considering explicitly the needs of 
that system. While the result in the case before the Court was 
favorable to the federal interest and the interest of New York in 
interstate recognition of the judgment, the way was left open for 
a contrary result if reference to the same precedents should char- 
acterize the cause of action as penal. The best that can be said of 
this technique is that it was premised on the theory that the Full 
Faith and Credit Clause did not require a state to entertain causes 
of action which were not entertained as a matter of comity among 
independent nations at the time the Constitution was adopted. 

218. Id. at 683-84. 


219. Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 290 (1888). 
220. 146 U.S. at 683. 
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While this was perhaps at one time a plausible interpretation, the 
clause takes on greater vitality and makes more sense as an in- 
strument of federalism if it is interpreted and applied in accord- 
ance with an analysis of the interests of the respective states.?*! 
Such an analysis would have required a statement of the policy 
of the forum state underlying its refusal to entertain penal causes 
of action. No such statement was forthcoming. It is difficult, 
in the circumstances of the Huntington case, to attribute to the 
forum state any policy other than that of avoiding the burden 
that would be cast upon the local courts by such foreign litiga- 
tion. If this is the policy, explicit statement of it would enable the 
Court to treat the problem as it has treated other similar problems 
of conflicting state interests. 

The nature of the policy considerations that may be of con- 
cern to the forum state is suggested by Wisconsin v. Pelican Ins. 
Co.?”? The case does not involve the Full Faith and Credit Clause, 
strictly speaking, but the original jurisdiction of the Supreme 
Court.* The significant point is that the Court was concerned 
about the effect of its becoming a tribunal for the collection of 
state claims—even those reduced to judgment—upon its efficiency 
in the performance of its primary duties: 


If this court has original jurisdiction of the present case, it must follow 
that any action upon a judgment obtained by a State in her own courts 
against a citizen of another State for the recovery of any sum of money, 
however small, by way of a fine or any offence, however petty, against 
her laws, could be brought in the first instance in the Supreme Court 
of the United States. That cannot have been the intention of the Con- 
vention in framing, or of the people in adopting, the Federal Constitu- 
tion.?*4 


Such a statement of realities has more persuasive force than any 
number of reiterations of the dictum that “the courts of no state 
enforce the penal laws of another.” 


221. “The very purpose of the full faith and credit clause was to alter the 
status of the several states as independent foreign sovereignties, each free to ignore 
obligations created under the laws or by the judicial proceedings of the others, 
and to make them integral parts of a single nation throughout which a remedy 
upon a just obligation might be demanded as of right, irrespective of the state of 
its origin.” Milwaukee County v. M. E. White Co., 296 U.S. 268, 276-77 (1935). 

222.127 U.S. 265 (1888). 

223. Indeed, some reliance was placed upon the language of the act, 1 Stat. 80 
(1789) (now 28 U.S.C. § 1251 (1952) ), defining the original jurisdiction in terms of 
“controversies of a civil nature....” Id. at 297. 

224. Id. at 300. 
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The case of Atchison, T. & S.F. Ry. v. Nichols*® may serve 
as a reminder that the refusal of a state to entertain a cause of 
action having foreign aspects on the ground that it is “penal” can 
never be evaluated in the abstract, whether the reason is stated in 
terms of the rule of thumb or of realistic concern for the efficiency 
of the local courts. The action was brought in a California court 
for a death occurring in New Mexico, and was removed to the 
United States district court because of diversity of citizenship. 
The New Mexico statute provided that the defendant should “forfeit 
and pay for every person or passenger so dying, the sum of five 
thousand dollars....”°*° The Court held this statute not penal in 
the international sense, following Huntington v. Attrill. This falls 
short of a holding that the Full Faith and Credit Clause required 
that the action be entertained, since the case was in the federal 
courts by virtue of diversity of citizenship and the Erie doctrine”** 
had not been announced. Yet in a repetition of the case after the 
Erie decision a contrary result, refusing to entertain the action, would 
present substantially the same constitutional question that was 
presented by United Air Lines.*** The plaintiff was a citizen of 
California**® and so, presumably, was his wife, the deceased. The 
defendant was a Kansas corporation”? doing business in California. 
Thus the same considerations that required the district court in 
Illinois to entertain the action for wrongful death in United Air 
Lines would be operative in such a case—whether they stem from 
the Full Faith and Credit Clause or the Equal Protection Clause. 


c. Claims for Taxes 


Milwaukee County v. M. E. White Co." effectively disposes of 
any doubt that the Full Faith and Credit Clause requires a state to 
enforce the judgment of a sister state even though the underlying 
cause of action was a tax claim. Again, this was a pre-Erie diversity 
case; yet the Court deliberately addressed itself to the question 
whether the Full Faith and Credit Clause required a state to 
entertain an action on a sister-state judgment for taxes, and reached 





225. 264 U.S. 348 (1924). 

226. N.M. Laws 1882, ch. 61, § 1, as amended, N.M. Stat. ANN. § 22-20-4 
(1953). 

227. Erie R.R. v. Tompkins, 304 U.S. 64 (1938). 

228. First Nat’] Bank v. United Air Lines, Inc., 342 U.S. 396 (1952). 

229. Record, p. 16, Atchison, T. & S.F. Ry. v. Nichols, 264 U.S. 348 (1924). 

230. Id. at 15. 

231. 296 U.S. 268 (1935). 
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an affirmative answer.*** There is perhaps room for a trace of doubt 
as to whether a clear demonstration of a policy of the forum state 
designed to relieve its courts of the burden of such litigation would 
have tended to produce a different result. The only policy attributed 
to the forum was one of avoiding involvement in the relations 
between the taxing state and its taxpayers, and thus avoiding com- 
mitment of the forum “to positions which might be seriously embar- 
rassing to itself or its neighbors.”**? Rightly enough, the Court 
dismissed this rather speculative policy as unsubstantial in applica- 
tion to an action on a judgment brought by the taxing state itself.*** 
Yet the reasoning of the opinion leaves little basis for belief that 
much greater weight would have been accorded a plea that to 
entertain actions on tax judgments would unduly burden the courts 
of the forum state. Strong emphasis was placed upon the act of 
Congress prescribing the effect of judgments, and on the relative 
simplicity of the action based on a judgment.**® The implication is 
that Congress is understood to have resolved the conflict of interests 
by declaring in effect that the conflicting interest of the forum state 
must yield. 

The question of full faith and credit to the taxing statutes of a 
sister state was deliberately left open,*** thus leaving as the leading 
precedent on that question the somewhat tangential one of Moore 
v. Mitchell.?** That case held only that the treasurer of a county in 
Indiana had no standing to sue in a federal court in New York, in 
an action predicated on diversity of citizenship, to recover taxes 
allegedly due his county. His capacity was likened to that of 
chancery receivers and administrators; the Court actually found it 
“not necessary to express any opinion upon the question considered 
below, whether a federal court in one State will enforce the revenue 
laws of another State.”*** Several states have voluntarily opened 
their courts to unliquidated claims by sister states for taxes, with 
or without consideration of the Full Faith and Credit Clause.**° No 





232. Id. at 273-79. 

233. Id. at 275. 

234. Id. at 276-77. 

235. Id. at 273, 276. 

236. Id. at 275. 

237. 281 U.S. 18 (1930). 

238. Id. at 24. 

239. Oklahoma ex rel. Oklahoma Tax Comm’n y. Neely, 225 Ark. 230, 282 S.W.2d 
150 (1955); City of Detroit v. Gould, 12 Ill. 2d 297, 146 N.E.2d 61 (1957); Ohio 
ex rel. Duffy v. Arnett, 314 Ky. 403, 234 S.W.2d 722 (1950); Oklahoma ex rel. Okla- 
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suggestion is offered here that the Milwaukee County case is dis- 
positive of this problem; the act of Congress cannot be given the 
same force with respect to the public acts of sister states as with 
respect to their judgments, and actions on the original tax liability 
pose litigation problems quite different from those posed by actions 
on tax judgments. It is to be hoped, however, that when this 
question is presented to the Court the decision will be in terms 
of the interests of the respective states rather than in terms of the 
tired cliché to the effect that no state enforces the revenue laws of 
another.?*° 


pv. Stockholders’ Liability 


In 1897 the legislature of New Jersey enacted the following 
provision: 


No action or proceeding shall be maintained in any court of law of 
this state against any stockholder, officer or director of any domestic or 
foreign corporation by or on behalf of any creditor of such corporation 
to enforce any statutory personal liability of such stockholder, officer or 
director for or upon any debt, default or obligation of such corporation, 
whether such statutory personal liability be deemed penal or contractual, 
if such statutory personal liability be created by or arise from the statutes 
or laws of any other state or foreign country, and no pending or future 
action or proceeding to enforce any such statutory personal liability shall 
be maintained in any court of this state other than in a nature of an 
equitable accounting for the proportionate benefit of all parties inter- 
ested, to which such corporation and its legal representatives, if any, and 
all of its creditors and all of its stockholders shall be necessary parties.?41 


Thereafter a banking corporation known as the Bank of the 
United States was organized under the laws of New York. Those 
laws imposed upon stockholders of the bank personal liability for 
corporate debts to the extent of the par value of their stock, and 
imposed upon the superintendent of banks the duty of making 
assessments and enforcing the liability of stockholders. On the 
insolvency of the bank the superintendent, after taking the steps 
prescribed by the New York statutes, sued in a law court in New 
Jersey to enforce the statutory liability of stockholders who were 
residents of that state. His complaint was stricken on the au- 


homa Tax Comm’n v. Rodgers, 238 Mo. App. 1115, 193 S.W.2d 919 (1946); Hols- 
houser Co. v. Copper Co., 138 N.C. 248, 50 S.E. 650 (1905). 

240. See Note, 7 Nat. B.J. 354 (1949); Comment, 47 Micu. L. Rev. 796 
(1949); Note, 18 Cornett L.Q. 581 (1933). 

241. N.J. Laws 1897, ch. 50, § 2 (now N.J. Rev. Stat. § 14.7-11 (1937) ). 
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thority of the New Jersey statute quoted above.**? On appeal, the 
Supreme Court reversed, holding that New Jersey had denied full 
faith and credit to the public acts of New York.*** The equitable 
proceeding allowed by the statute, in which the presence of the 
corporation, all its creditors, and all its stockholders was a juris- 
dictional prerequisite, was a legal impossibility; the statute ef- 
fectively denied the right of the superintendent to resort to the 
New Jersey courts to enforce the liability of New Jersey residents.” 

There could be no clearer holding that in some circumstances 
the Full Faith and Credit Clause requires a state to entertain, or 
furnish a forum for, a cause of action asserted under the statutes 
of a sister state.2** The question is: How broad is the require- 
ment, and in what circumstances is it imposed? We have seen 
that the legitimate interests of the forum state are not to be dis- 
regarded. What policy of New Jersey was subordinated to the 
law and policy of New York by this decision? 

Available sources of information will be searched in vain for 
any articulation—to say nothing of a candid statement—of New 
Jersey's policy. That state did not itself, so far as appears, impose 
personal liability upon stockholders in domestic corporations; but 
the mere absence of provisions for such liability could hardly be 
taken as expressive of an affirmative policy of protecting stock- 
holders in foreign corporations. Probably New Jersey had, prior to 
the enactment of this statute, enforced the liability of its residents 
as stockholders in foreign corporations; at least we find a New Jersey 
court, even after the statute, saying that such liability is governed 
by the law of the state of incorporation, subject to the “procedural” 
provisions of the statute.** The act of 1897 that blocked the action 
in Broderick v. Rosner had another section which was not men- 
tioned in the litigation. This provided, in substance, that no action 
should be maintained (either at law or in equity) to charge a 
stockholder in a domestic corporation with personal liability under 
the law of another state.**7 The purpose of this latter section seems 
clear enough. Not all states were willing to go along with the rule 


242. Broderick vy. Abrams, 113 N.J.L. 305, 174 Atl. 507 (Ct. Err. & App. 1934) 
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that the liability of stockholders is determined by the law of the 
state of incorporation; plausible arguments could be made that the 
state in which a corporate creditor resided, and in which the 
creditor contracted with the corporation, had a legitimate interest 
in the application of its own law imposing personal liability on the 
stockholders.*** New Jersey was seeking to protect its residents 
against liability thus imposed. Yet even this falls short of a forth- 
right declaration of a policy of protecting local residents against 
personal liability as corporate stockholders. New Jersey might the 
next day have imposed a degree of personal liability on stock- 
holders in domestic corporations without affecting this section; 
the statute was aimed at foreign law alone, and expressed no gen- 
eral policy. It was as if New Jersey had said: No action shall be 
maintained in our courts (i.e., against our residents) to enforce 
any liability imposed by the wrongful-death statute of another state. 
If New Jersey has no wrongful-death statute of its own, this may 
be regarded as an attempt to make explicit the common-law policy 
of protecting the wrongdoer against liability to the victim’s family, 
and the state of the wrongdoer’s residence has an interest in so 
protecting him. Even so, such an expression of policy is crafty and 
devious, couched as it is in terms of jurisdiction or procedure. The 
state does not forthrightly announce its protective policy; indeed, 
it reserves the right to change that policy by enacting a wrongful- 
death statute without, on the face of things, affecting its declared 
hostility to foreign-based claims. 

The portion of the statute involved in Broderick v. Rosner 
probably has a similar explanation. At the time of its enactment the 
question of full faith and credit to statutes imposing personal 
liability on stockholders had by no means been settled, but the 
developing choice-of-law rule was that the law of the state of in- 
corporation was controlling, and that the liability would be en- 
forced by any competent court provided it was “contractual” rather 
than “penal.”**° The New Jersey legislature disliked this choice- 
of-law rule and set out to change it; such actions were not to be 
maintained in New Jersey courts (i.e., against New Jersey res- 
idents) whether the liability be considered contractual or penal, 


248.See generally Hohfeld, The Individual Liability of Stockholders and the 
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except under conditions that were impossible of fulfillment in the 
ordinary case. The deviousness that has been observed in the first 
section of the statute is repeated and aggravated here: Not only 
is there no forthright declaration of a policy that local residents 
shall not be personally bound as stockholders; there is not even a 
forthright effort to deprive the local courts of jurisdiction, but only 
a Machiavellian and wholly pretended concern for matters relating 
to procedure and parties.°° 

It is not perfectly clear to me what the Supreme Court should do 
when a state has not forthrightly declared a social and economic 
policy but when one can be inferred by patient and understanding 
interpretation of a statute drafted to conceal, rather than declare, 
the policy. The state has only itself to blame, however, if the 
Court in such a case refuses to recognize the policy's existence. 
Broderick, therefore, presents the following situation: New York 
had expressly declared a policy of protecting the creditors of banks 
by imposing personal liability on stockholders. It had a clear interest 
in the application of the policy to a New York bank, both for the 
security of local depositors and to enhance the credit of the bank 
in general. New Jersey had declared no conflicting policy of pro- 
tecting its residents, as stockholders, against such liability. Neither 
had it suggested any reason relating to the administration of its 
courts why actions to enforce such liability should not be brought 
in New Jersey. It had only pretended a concern for the procedural 
aspects of such actions, without giving any explanation that would 
alter the character of the procedural conditions as a merely arbitrary 
closing of the doors of its courts. In such circumstances, New York 
having a legitimate governmental interest in the application of its 
policy and New Jersey having none, the Court quite properly held 
that New Jersey must entertain the action, and with equal propriety 
intimated that New Jersey must apply the law of New York.**? 


250. This interpretation is substantially in agreement with that in Ross, “Full 
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E. Mortgage Deficiencies and Miscellaneous Subjects 


When a citizen of Virginia sued a citizen of North Carolina to 
recover the portion of the purchase price of Virginia land not 
realized upon foreclosure of the purchase-money mortgage, the 
North Carolina courts closed their doors.”®2 When the case reached 
the Supreme Court—not by the usual direct route, but circuitously 
as a result of the plaintiff's decision to start over again in a North 
Carolina federal court on the basis of diversity of citizenship—it 
was held that inquiry into the constitutionality of the North 
Carolina courts’ refusal to afford relief was foreclosed by the 
principles of res judicata.”* The question of interest here is: What 
would have been the result if the plaintiff had appealed directly 
from the Supreme Court of North Carolina to the United States 
Supreme Court? In the opinion of the Court by Mr. Justice Frank- 
furter there is much emphasis on his right to take that course;?%4 


any interest of the forum state in the application of its own policy: “The sub- 
ject...is peculiarly within the regulatory power of the State of Minnesota; so 
much so that no other State properly can be said to have any public policy thereon. 
And what the law of Wisconsin may be respecting the relative rights and obligations 
of creditors and stockholders of corporations of its creation, and the mode and means 
of enforcing them, is apart from the question under consideration.” Id. at 260-61. 
So far as appears, Wisconsin did not impose personal liability upon stockholders in 
corporations generally except for wages. Wis. Stat. § 1769 (1898) (now Wis. Star. 
§ 180.40(6) (1957) ). However, the only reason offered by the Wisconsin court in 
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same.” Converse v. Hamilton, 136 Wis. 589, 591, 118 N.W. 190, 191 (1908), rev'd, 
224 U.S. 243 (1912). This position is traced back through Hunt v. Whewell, 122 
Wis. 33, 37-38, 99 N.W. 599, 601 (1904), to Finney v. Guy, 106 Wis. 256, 82 N.W. 
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same as under the laws of this state....” Id. at 263, 82 N.W. at 597. Thus Wisconsin 
never opposed its policy to that of Minnesota. Similarly consistent is Hancock Nat'l 
Bank vy. Farnum, 176 U.S. 640 (1900). In that case the Supreme Court required 
Rhode Island to entertain an action by a creditor of the Commonwealth Loan & 
Trust Co., a Kansas corporation, against a Rhode Island stockholder. The Rhode 
Island court’s excuse for refusing relief was, “Under Gen. Laws R.I. cap. 178, § 9, 
stockholders of a bank are made liable for its debts, and under cap. 180, liabilities are 
imposed upon stockholders of manufacturing corporations. But the declaration does 
not aver that the Commonwealth Loan and Trust Company was either of these.” 
Hancock Nat Bank v. Farnum, 20 R.I. 466, 471, 40 Atl. 341, 343-44 (1898), rev'd, 
176 U.S. 640 (1900). Even if the technical objection to the declaration be con- 
ceded, this falls far short of an assertion of a Rhode Island policy of protecting its 
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manufacturing companies. 
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one would not be warranted, however, in reading into the opinion 
any intimation as to the outcome of such an appeal on the merits. 
Mr. Justice Frankfurter was apparently concerned only with show- 
ing that review by the Supreme Court was available as a matter of 
right rather than of discretion, and that an appeal in the cir- 
cumstances would have presented a substantial federal question. 
Mr. Justice Reed, in dissent, agreed as to the availability of review 
by appeal and expressly reserved any opinion as to the constitutional 
issue.” The dissenting opinion of Mr. Justice Rutledge, however, is 
replete with expressions of the opinion that the chances of a suc- 
cessful appeal on the merits were so remote as to be hardly 
worthy of consideration.?°* 

On the basis of the precedents that have been examined here, 
Mr. Justice Rutledge was too pessimistic. The interest of Virginia 
in the application of its law and policy allowing recovery of the 
deficiency was clear where a Virginia creditor and Virginia land 
were concerned. North Carolina had expressed no contrary policy 
which it might have an interest in applying for the protection of 
resident purchasers. It had done no more than pass a noncommit- 
tal statute to the effect that the mortgagee should not be entitled to 
a deficiency judgment, and the highest court of the state said only 
that this statute was a limitation on the jurisdiction of its courts.?** 
No explanation was offered; no reference was made to any social 
or economic policy of the state; certainly nothing was said to 
differentiate this kind of litigation from all the similar litigation of 
a commercial sort that the courts of the state habitually entertained. 
The doors of courts otherwise competent were simply and arbitrarily 
closed. The statute could hardly have been an application of the 
doctrine of forum non conveniens, since it was applied to an action 
in contract at the home of the defendant. If in truth the policy 
underlying the statute was one of protecting domestic debtors, in 
which case North Carolina would have had a countervailing interest 
in the application of its own law, the North Carolina court did not 
say so. Perhaps it thought, like the New Jersey legislature with 
respect to the statute in Broderick, that such a policy should be 
dissembled. In such a case, unless the Supreme Court is to be 
expected to ferret out a statutory policy which the state court has 
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not put forward in defense of its own action, the Full Faith and 
Credit Clause requires the state not only to provide a forum but to 
apply the law of the only state having a relevant policy and an 
interest in its application.*** 


v. CONCLUSION 


The two recent cases—Hughes v. Fetter® and First Nat'l Bank 
v. United Air Lines**’—in which the Supreme Court has dramat- 
ically held that the Full Faith and Credit Clause requires a state to 
provide a forum for an action predicated on the public acts of a 
sister state do not, upon analysis, support that proposition. Full 
faith and credit to the public acts of a state implies full faith and 
credit to the private rights created by those acts. Not only did the 
Supreme Court disclaim any holding that the forum must apply 
the law of the state of injury, but the relationship of the forum, in 
each case, to the parties and to the litigation was such that under 
other decisions of the Court the law of the forum was appropriately 
applicable as a constitutional matter. Moreover, it is clear that under 
earlier decisions of the Court the forum may disregard any provision 
of the foreign act purporting to localize the action.*” The result in 
Hughes and United Air Lines, requiring the state to provide a forum 
but leaving it free to apply its own law, is justified by the Equal 
Protection Clause but cannot be explained by reference to the Full 
Faith and Credit Clause. 

Although the Court has thus far consistently held that statutory 
attempts by a state to localize causes of action created by its laws 
are ineffectual if the cause is “transitory,” its decisions have been 
based upon common-law precedents that take no account of the 
relations among the states in the federal system. In the future, 
one may hope, the Court may adopt an approach more consistent 
with the federal system and the Full Faith and Credit Clause, de- 
termining the question in accordance with an analysis of the in- 
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terest of the enacting state in localizing the action and the interest 
of the state to which the plaintiff resorts in providing a forum. 

There are situations in which the Full Faith and Credit Clause 
requires a state to furnish a forum for causes of action originating 
under the laws of a sister state. Their most striking feature is that, 
without exception, they are situations in which the forum is also 
required by the Full Faith and Credit Clause to apply the law of the 
sister state, and in which the forum state has no policy relating 
to the administration of its judicial system that would be con- 
travened by entertaining the action. The Privileges and Immunities 
Clause*® as well as the Equal Protection Clause may require a 
state to furnish a forum while leaving it free to apply its own law; 
but when the Full Faith and Credit Clause requires that a forum be 
provided, it requires application of the sister state’s law “to measure 
the substantive rights involved.”** Otherwise, we should be con- 
tinually confronted with the paradox presented by Hughes v. Fetter 
—that while full faith and credit requires that the action provided 
by foreign law be entertained, it does not require recognition of the 
private rights created by that law. 

The cases in which the Full Faith and Credit Clause requires 
that a forum be provided include both actions on judgments and 
actions predicated on the laws of a sister state. These may be re- 
viewed briefly, first with respect to the point that the forum not 
only must entertain the action but must also apply foreign law, 
and second with respect to the point that this is true only when 
the forum state interposes no exclusionary policy relating to the 
functioning of its judicial system. 

So far as actions on judgments are concerned, it is almost, but 
not quite, a truism to say that the law of the rendering state must 
be applied. The act of Congress expressly requires reference to 
the law of that state.*** An element of doubt was injected by cases 
that condoned the refusal to enforce a judgment when the forum 
could have interposed policy objections to the enforcement of the 
underlying cause of action;”* it is now completely clear, how- 
ever, that antipathy to the original cause of action is no excuse, 
even though as an original matter the forum state would have had 
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an interest in the application of its contrary law and policy.?® It 
may be said that with respect to all matters antedating the judg- 
ment the interest of the forum state is foreclosed. With respect 
to matters subsequent to the rendition of the judgment the forum 
state may assert an interest in the application of its own policy 
—as, for example, that embodied in its statute of limitations; 
to the extent that it may do so, there is no requirement that it 
entertain the action.?* 

Turning to actions predicated upon the laws of a sister state, 
we find no case in which a forum has been required under the 
Full Faith and Credit Clause in which it is not evident that the 
forum must also apply the law of the sister state. (The Hughes and 
United Air Lines cases, of course, are excepted.) Huntington v. 
Attrill*** presents linguistic problems in this context, since it was a 
suit on a judgment; but, treating the decision as one that may throw 
light on the constitutional obligation to provide a forum for the 
underlying cause of action, we must conclude that Maryland, 
having no connection with any of the parties nor with the trans- 
action, had no interest in applying any substantive policy of its 
own respecting the liability of corporate directors. If the decision, 
supplemented by later ones, can be construed as intimating that 
Maryland would be required by the Full Faith and Credit Clause 
to entertain the original cause of action based on the New York 
statute, it is equally probable that Maryland would be required to 
apply the New York law. By contrast, California in the Nichols 
case*® would not be required by the Full Faith and Credit Clause 
to provide a forum—though it probably would be required to do so 
by the Equal Protection Clause; and California should be free, 
according to the tenth footnote in Hughes, to apply its own law 
because of its manifest interest in the case. The Court’s one clear 
pronouncement on full faith and credit in the field of taxation 
deals with judgments, and yields very little by way of inference as 
to the status of claims not based on judgments. If, however, the 
Court should be confronted with the problem of full faith and 
credit to the taxing statutes of a sister state, it is likely to say, as 
it said in the Milwaukee County case, that “no state can be said to 
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have a legitimate policy against payment of its neighbor’s 
taxes....*"° Accordingly, if the forum is required to entertain the 
action, it will also be required to apply the law of the taxing state. 
In the stockholder-liability cases," in which the Full Faith and 
Credit Clause required that a forum be provided, it is quite clear 
that the forum was required to apply the law of the state of 
incorporation. In not one of these cases had the forum declared a 
policy of protecting its residents against such liability, although in 
Broderick v. Rosner?” the Court, if it had been disposed to probe 
beneath the surface, might have found that the procedural require- 
ments of the New Jersey statute camouflaged a policy of protecting 
them against such liability imposed by foreign law. Finally, in Angel 
v. Bullington, while the North Carolina legislature may have 
intended to declare a policy for the protection of local mortgagors, 
the North Carolina Supreme Court did not so interpret the statute. 
With the clear interest of Virginia thus opposed only by an arbitrary 
closing of the doors of the courts, without reference to any declared 
policy, it seems probable that North Carolina would have been 
required to entertain the action—and to apply the law of Virginia. 

Reviewing the cases with reference to the forum state’s judi- 
cial-administration policies, and considering first those in which 
the action was on a judgment, we find first of all that the Court 
has regarded with indulgence—probably with too great indul- 
gence—the interposition of a forum non conveniens policy. In- 
deed, it may be questioned whether the preclusive policy approved 
in the Anglo-American case** was a defensible application of the 
doctrine of forum non conveniens. Conceding that the action was 
between foreign corporations and that the cause of action “arose” 
outside New York, the circumstances made resort to the courts 
of that state something quite different from a gratuitous imposi- 
tion upon their jurisdiction. It seems most doubtful that a court 
applying the common-law doctrine of forum non conveniens 
would have reached the result that the New York court reached 
as a matter of statutory construction. The incentives for forum- 
shopping are minimal where actions on judgments are concerned, 


270. 296 U.S. 268, 277 (1935). Cf. Bonaparte v. Tax Court, 104 U.S. 592 (1881). 
271. See pp. 344-47 supra. 
272. 294 U.S. 629 (1935). 
273. 330 U.S. 183 (1947). 
a Anglo-American Provision Co. v. Davis Provision Co., No. 1, 191 U.S. 373 
1903). 


354 THE CONFLICT OF LAWS 





the burden on the court is slight, and the policies favoring uniform 
enforcement are strong. Yet the Court recognized New York's 
interest in applying a policy intended to relieve its courts of the 
burden, such as it is, of such actions between foreigners. In the 
Kenney case,” Illinois interposed no such policy, but only an ap- 
parently arbitrary curtailment of the jurisdiction of its courts. In 
the remaining cases in this category’* there was no suggestion 
of a policy relating to the administration of the courts, but only 
hostility to the underlying cause of action. 

Huntington v, Attrill’” and the Milwaukee County?™ case 
may serve as a bridge between the judgment cases and those con- 
cerning actions predicated on foreign law, since they concern ac- 
tions on judgments but may be regarded as having significance 
for the cause of action not reduced to judgment. The most favor- 
able explanation of Maryland’s refusal to entertain the action in 
Huntington is that it was grounded on a policy, similar to that of the 
Supreme Court in the Pelican case,” of promoting the efficiency of 
local courts by shielding them from the burden of enforcing the 
police regulations of other states. The Court’s decision that the 
underlying cause of action was not “penal” amounts to a ruling 
that Maryland failed to show that the case at bar fell within the 
asserted policy. The implication—if we may assume that the Court 
was not simply dealing in slogans—was that if the case had been 
brought within the policy the state’s interest in thus protecting its 
judicial system would have been recognized.**° The force of this 
implication is very considerably impaired by the Milwaukee County 
case, although, as has been observed, no policy relating to the 
forum’s problems of judicial administration was there put forward, 
but only an unsubstantial policy of not intervening in the relations 
between the sister state and its taxpayers. However, the solicitude 
shown by the Court in Anglo-American for the forum state’s 
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judicial-administration policies might conceivably be revived, even 
in an action on a judgment for taxes, if the forum state were to put 
forward in good faith an argument that its judicial system was not 
equipped for the task of thus assisting in the enforcement of the 
revenue laws of the other forty-nine states. 

Any such development would be most unfortunate, of course. 
It would amount to virtual obliteration of the progress which the 
Milwaukee case represents. In the long run it would probably dis- 
serve the true interests of all states, since the collectibility of tax 
judgments may be more important than the minor burden on the 
courts. By the same token, the holding in Anglo-American was most 
unfortunate.**' Against such unfortunate developments the safe- 
guard, or remedy, that is most readily available and least likely to 
produce collateral complications is a square holding that Congress, 
in the exercise of its powers under the Full Faith and Credit Clause, 
has already determined that judicial-administration policies as well 
as social and economic policies of the forum state must yield to the 
national interest, and the interest of the rendering state, in the 
uniform enforcement of judgments. 

In connection with claims not reduced to judgment the problem 
becomes more difficult. Congress has not exercised in any mean- 
ingful way its power to declare the effect in one state of the pub- 
lic acts of another. The effect upon judicial-administration poli- 
cies of litigation concerning matters not reduced to judgment is 
likely to be relatively serious; among other things, the incentives 
for forum-shopping will be greatly increased as compared with 
those in actions on judgments. The Supreme Court has never given 
a clear and reliable indication of its attitude toward reliance on 
such policies as a reason for refusing to entertain an action on 
a foreign claim not reduced to judgment. 

In Huntington v. Attrill, the Court assumed that refusal to 
entertain such an action raised no federal question; but clearly 
this is no longer authoritative.’ In Milwaukee County, the Court 
expressly left open the question whether a state is required to 
entertain a sister state’s original cause of action for taxes,"** and 
assumed for purposes of the decision that there was no such require- 
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ment. If it is suggested that the same reasoning employed by the 
Court could by extension be employed to override the forum’s 
objections to entertaining the original action, it is necessary to recall 
that the Court did not have occasion to deal with the problem of 
the burden that such litigation would impose on the judicial system 
of the forum state. In the stockholder-liability cases’** no forum 
state ever interposed an objection based upon a policy adopted in 
good faith for reasons relating to the administration of its courts. 

A variety of such policies is conceivable. One is that expressed 
in the doctrine of forum non conveniens. It is in the highest de- 
gree unlikely that the Court would strike down such a policy, 
honestly applied in accordance with precedent to protect the local 
courts against the burden of litigation (of claims not reduced to 
judgment) with which the state has no concern whatever, and 
which rationally should be conducted elsewhere. Another, which 
may be attributed to the slogans against foreign claims for penal- 
ties and taxes, is that of protecting the courts against the sub- 
stantial burdens of litigation the only purpose of which is to 
further what may be called the “corporate” interests of the sis- 
ter state.**> But a state may be concerned with the character and 
purpose, as well as with the quantity, of the litigation in its courts, 
although its concern is solely for the courts rather than the par- 
ties. Thus New York’s abolition of the remedies for alienation of 
affections, criminal conversation, seduction, and breach of contract 
to marry**® expressed a social policy that reached all persons and 
transactions within the scope of New York’s legitimate concern, and 
also a policy relating to the administration of local courts that 
was operative irrespective of the relationship of the parties and 
events to other states. In the judgment of the New York legislature, 
such litigation served no social purpose sufficient to justify the 
expense of providing courts for it; moreover, the moving parties in 
such litigation were using the courts as instruments of extortion and 
blackmail. New York may reasonably assert an interest in protecting 
its judicial system against such abuses even though it has no interest 
in applying its social policy to a case in which, at the relevant times, 
the parties and the transaction were associated entirely with a state 
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whose law created substantive rights.**" It may be that a state’s 
refusal to entertain a foreign claim arising from a gambling trans- 
action expresses a somewhat similar policy concerning the social 
utility of the court system.?5* 

Those who believe it is the function of the courts to “weigh” 
the conflicting policies of the states may feel that the problems 
thus presented can be solved one by one, simply by considering 
in each case the character of the claim asserted and the strength 
of the forum’s exclusionary policy. Assuming such a process, one 
might expect the prevailing spirit of “liberalism” in such matters 
to call for recognition of the policy of forum non conveniens in 
personal-injury cases, but to decry any effort by the forum state 
to protect its courts against the burdens of foreign tax litigation; 
to approve a state’s refusal to permit abuse of its courts in “heart 
balm” cases, but to insist upon a more sophisticated attitude toward 
foreign claims associated with gambling. It seems clear that the 
judgments involved in such a process are purely political and 
beyond the competence of any court, state or federal. If they are 
to be made they must be made by Congress in the exercise of its 
powers under the Full Faith and Credit Clause. 

There is, however, a modification of the interest-weighing ap- 
proach that may deserve some consideration. When the social 
and economic policies of two states are in conflict, it seems quite 
clear that a court is in no position to choose between them. When, 
however, the social and economic policy of one state is opposed 
only by the judicial-administration policies of another, a court 
might with some justification hold that the latter policy is of a 
lower order and ought to yield.**° This view might find some 
support in an interpretation of the Full Faith and Credit Clause 
such as that suggested by the Court’s reference to “the strong unify- 
ing principle embodied in the Full Faith and Credit Clause looking 
toward maximum enforcement in each state of the obligations or 
rights created or recognized by the statutes of sister states.... ”2°° 
On such an interpretation, the clause declares a national policy of 


287. Paulsen & Sovern, “Public Policy” in the Conflict of Laws, 56 Coium. L. 
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uniform recognition and enforcement of substantive rights that are 
admittedly created by the laws of a state; the Constitution itself 
decrees that conflicting policies relating merely to matters of pro- 
cedure, or the administration of courts, shall give way.”*! Reflection 
will show, however, that such a position is untenable; the choice 
between conflicting state policies is no less political when policies 
of judicial administration are involved than it is when only social 
and economic policies are involved. The subordination of pro- 
cedural policies would destroy the doctrine of forum non conveniens; 
and while that doctrine is, in the main, the product of judicial 
decision, if it is to be declared illegitimate as state policy the declara- 
tion ought to come from Congress, and not from the Supreme Court, 
which has embraced the same policy for the federal judicial 
system.””” It may be that all states in the long run would benefit if 
each were required to enforce the tax claims of the others, despite 
the cost of the increased caseload; but I do not have the information 
on which to base such a judgment, and it is difficult to see how such 
information could be made available to the Supreme Court, or how 
the Court could justify its use to support the judgment if it were 
available. Such a judgment can appropriately be made only by 
the states themselves, or by Congress. With respect to “heart 
balm” cases based upon the law of other states, the subordination 
of procedural policies would make the courts of New York the 
instruments of blackmail and extortion that they were before 1935; 
it will be a bold Supreme Court that interferes in such fashion with 
the New York legislature’s design for keeping its own house in order. 

It is instructive to compare the obligation of a state to provide 
a forum for a cause of action created by federal law. The Supreme 
Court has never held that such an obligation exists notwithstanding 
an express and bona fide state policy relating to judicial administra- 
tion.2®? When Rhode Island refused to entertain a consumer's action 


291. Even under such an interpretation there would probably be some limits. 
It would be going rather far to require a state having only administrative machinery 
for processing claims for industrial injury to provide a forum for the adjudication of 
a workmen’s compensation claim in accordance with foreign law. See Note, 6 VANp. 
L. Rev. 744 (1953). 
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for damages under the Emergency Price Control Act because the 
action was “penal” it gave no policy content to that concept.” It 
simply reiterated the formula that no state is required to enforce 
the penal laws of another. Certainly there was no declaration of a 
Rhode Island policy relating to the administration of courts that 
was inconsistent with providing a forum.” Indeed, if any policy 
basis for the refusal is discernible, it is one of hostility to the national 
price-control policy and a desire to protect local enterprise against 
sanctions that were deemed unduly severe.**® Plainly, Rhode Island 
had no interest in the application of such policies, the subject being 
within the power of Congress and Congress having determined what 
the policy should be. The Supremacy Clause in such a case fore- 
closes state social and economic policies just as the Full Faith and 
Credit Clause forecloses them when the subject is solely within 
the control of a sister state. The Supreme Court, in reversing, justly 
treated Rhode Island’s refusal to entertain the action as an attempt 
to interpose that state’s own notions of wartime price-control 
policy.**” Its decision does not necessarily mean that, in the absence 
of an express directive from Congress requiring the states to provide 
a forum for federal causes of action, a state policy grounded in good 
faith upon considerations relating to the efficiency and cost of the 
local judicial system would be overridden. Indeed, the Court has 
made it clear that a state may decline to entertain an action under 
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the Federal Employers’ Liability Act on grounds of forum non con- 
veniens, so long as that policy is applied in good faith and in a 
nondiscriminatory way.*** There is little doubt that Congress could, 
if it chose to do so, impose an obligation upon the state courts to 
provide a forum for federal causes of action regardless of local 
policies relating to judicial administration.” Similarly, it could 
impose such an obligation under the Full Faith and Credit Clause 
to entertain actions predicated on the laws of sister states. It is one 
thing for such an obligation to be imposed by Congress, in which all 
the states are represented and in which the necessary political 
decision can be made on the basis of information gathered by an 
investigating committee. It is quite another thing for it to be made 
by the Supreme Court. 

I conclude that, in the absence of congressional action, the 
Full Faith and Credit Clause does not require a state to provide a 
forum for causes of action predicated on the law of a sister state 
when the refusal to do so is grounded in good faith upon a policy 
of promoting the efficiency of the local courts and protecting them 
against abuse. 


298. Missouri ex rel. Southern Ry. v. Mayfield, 340 U.S. 1 (1950); Douglas v. 
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Chapter Seven 


THE SILVER OAR AND ALL THAT: 
A STUDY OF THE ROMERO CASE 


I. 


On May 12, 1954, the Spanish S.S. Guadalupe was berthed at 
Pier No. 2 in Hoboken, New Jersey, preparing to load a cargo of 
wheat. A Spanish seaman, Francisco Romero, employed as a member 
of the Guadalupe’s crew, was engaged in “topping the boom” when 
something went wrong. The wire cable employed in the operation 
slipped, the boom fell, and the cable whipped around Romero’s legs. 
His left leg was severed; his right leg sustained multiple fractures. 
He was removed by ambulance to St. Mary’s Hospital in Hoboken, 
where he remained under treatment for eight months, ultimately 
being fitted with an artificial leg.* 

Twelve days after the injury Romero filed an action in the United 
States District Court for the Southern District of New York. His 
amended complaint named four defendants and set forth several 
grounds for recovery. The defendants, and the causes of action 
asserted against them, were: 


1. Compania Trasatlantica, also known as the Spanish Line, a 
Spanish corporation which was owner of the Guadalupe and 
employer of Romero. Against this defendant the plaintiff asserted 
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claims (a) under the Jones Act,” (b) for unseaworthiness, and (c) for 
maintenance and cure. 

2. Garcia & Diaz, Inc., a New York corporation acting as ship’s 
husband under an agency agreement with the Spanish Line. On the 
theory that this defendant “operated and controlled and managed” 
the Guadalupe, the same claims asserted against the Spanish Line 
were asserted against Garcia, with the addition of a general claim 
for simple maritime tort. 

3. International Terminal Operating Co., Inc., a Delaware 
corporation which had been engaged as stevedoring contractor to 
load the cargo. The claim against International was simply for mari- 
time tort on the theory that its employees had contributed to the 
injury. 

4. Quin Lumber Co., Inc., a New York corporation whose 
employees were aboard for the purpose of installing shifting boards 
preparatory to reception of the cargo. Against this defendant, as 
against International, the claim was for simple maritime tort.’ 


All four defendants moved to dismiss the action for lack of juris- 
diction. After a pre-trial hearing on some matters that were thought 
to bear on the jurisdictional question, the district court granted the 
motions to dismiss,* and the court of appeals affirmed.® On the face 
of the matter such a disposition of the case seems surprising and 
anomalous. Under the Constitution the judicial power of the United 
States extends “to all Cases of admiralty and maritime Jurisdic- 
tion”;® under the Judicial Code the district courts of the United 
States are given “original jurisdiction, exclusive of the courts of the 
states, of: (1) Any civil case of admiralty or maritime jurisdiction, 


2. 41 Stat. 1007 (1920), 46 U.S.C. § 688 (1952). 
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saving to suitors in all cases all other remedies to which they are 
otherwise entitled.”* This—an action for personal injuries to a sea- 
man, sustained on board a vessel in navigable waters—was certainly 
a case within the admiralty and maritime jurisdiction. On what 
possible theory, then, could it be dismissed on the ground that the 
district court had no jurisdiction? 

The Supreme Court vacated the judgment of the court of appeals 
and remanded the case to the district court for further proceedings.* 
The plaintiff's case was saved; the jurisdiction of the district court 
was vindicated. It was not vindicated, however, in any such simple 
and straightforward way as would seem to be indicated by the con- 
stitutional and statutory provisions that have been quoted here. 
The opinion of the Court, written by Mr. Justice Frankfurter, 
represents the views of only a bare majority of the justices. Twenty- 
two pages of the official reports were required for that opinion’s 
exposition of the jurisdictional question. There were two separate 
minority opinions. Why all this pother over a question the answer 
to which seems crystal clear? 

Romero’s case seems certain to become a landmark decision. 
It deals with questions of considerable importance, long unsettled, 
in the law of seamen’s injuries; it has facets that may be of signifi- 
cance in relation to questions of federal jurisdiction beyond the 
admiralty and maritime matters directly involved; and, in addition, 
it decides an important question of conflict of laws—i.e., of the 
application of the Jones Act and the general American maritime law 
to cases having foreign aspects—in a way that has significance for 
basic conflict-of-laws theory and method. It is the purpose of this 
study to consider (1) the phenomenon of the Court’s preoccupation 
with the question of federal jurisdiction over maritime cases, and 
(2) the conflict-of-laws question.® 

[In portions omitted here, the original article explored the con- 
cept of “distinct jurisdictions” underlying the compartmentaliza- 
tion of the district court into civil and admiralty “sides.” This con- 
cept not only led the Supreme Court into sharp disagreement in an 
effort to find a basis for jurisdiction of Romero’s claim against his 
employer as a civil action when the claim was plainly within the 
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admiralty jurisdiction; on occasion it has resulted in the dismissal of 
cases filed as civil actions though they were within the admiralty 
jurisdiction, and vice versa. This portion of the discussion con- 


cluded: 


The Silver Oar which the Southern District of New York is fortunate 
to have had restored to it is a beautiful piece of craftsmanship and a relic 
of rare historical interest; the antiquarian spirit is not to be begrudged its 
delight in such an artifact. A different kind of antiquarian spirit should 
not be permitted, however, to perpetuate the separatism of which the 
Silver Oar is a symbol, thereby dividing a single district court into two 
separate courts. Appreciation of such a treasure should be limited to 
artistic and historical grounds; its symbolism should never interfere with 
the unitary character of the district court, nor with the just, convenient, 
and efficient conduct of judicial business, nor, indeed, with the long 
overdue unification of all heads of federal jurisdiction under a single set 
of rules of procedure. ] 


I. 


The only appropriate way to begin discussion of the conflict-of- 
laws aspect of the Romero case is with a word of fervent thanks- 
giving for the Court’s adherence to the basic methodology of 
Lauritzen v. Larsen.’° As in Lauritzen, there is no mechanical 
approach to the question of the applicability of American law. There 
is no preclusive “characterization” of the case as one of contract or 
of tort; there is no slavish submission to the law of the place of 
contracting, nor of the place of injury, nor of the flag. There is no 
territorialist dogma. In Lauritzen there was only a construction of 
the Jones Act, made necessary by the “literal catholicity of its 
terminology”'—a characteristic which the Jones Act shares with 
most legislation.1? The Act was construed in a spirit of “reconciling 
our own with foreign interests and... accommodating the reach of 
our own laws to those of other maritime nations.”1* Romero 
extended this approach to the nonstatutory maritime law.’* A prime 
advantage of this approach over traditional conflict-of-laws method- 
ology is that, while inquiring specifically into the governmental 
policies and interests involved, it explicitly recognizes the power of 
the legislative branch to determine what domestic policy is and 





10. 345 U.S. 571 (1953). 

11.345 U.S. at 576. 

12. See ch. 2, supra; Cheatham & Reese, Choice of the Applicable Law, 52 
Cotum. L. Rev. 959, 961 (1952). 

13. 345 U.S. at 577. 

14. 358 U.S. at 382. 


THE SILVER OAR 365 


when domestic interests require the application of that policy, so 
that legislative rectification of any interpretation that does not serve 
the public interest is positively invited.’* The traditional method not 
only obscures, or treats as unimportant, governmental policies and 
interests, but tends to discourage legislative modification of judicial 
precedent by its pretense that the results that it produces are, in 
the nature of things, limitations on sovereign power. 

The method employed by the Court in these two cases was thus 
admirably constructive. In Lauritzen it produced a result to which 
no exception can be taken; there appears to be no reason whatever 
why this country had any interest, in that case, in applying its law 
to compensate the injured seaman. In Romero, however, it may be 
respectfully suggested that legitimately applicable American policy 
was given insufficient consideration. 

In Lauritzen the injury occurred in Havana, Cuba; in Romero it 
occurred in Hoboken, New Jersey. According to the majority of the 
Court, “This difference does not call for a difference in result.”'® 
The place of injury was regarded as a “wholly fortuitous circum- 
stance”’” (which it sometimes is),’* and the desirability of allowing 
a foreign vessel to operate under a single law, with a uniformity of 
liability unmarred by such fortuities, was treated as the paramount 
consideration. The imposition of liability under American law would 
disrupt international commerce “without basis in the expressed 
policies of this country.” 

So far as the claims for indemnity are concerned this is a com- 
mendable position. Providing compensation for the injured seaman 
and regulating the liability of the shipowner are the concern of the 
state of their common nationality, and this country has no interest 
in intruding its own policies into that relationship. The point was 
persuasively made by the briefs filed by the United Kingdom, Den- 
mark, the Norwegian Shipping Federation, and the Swedish Ship- 
owner's Association as amici curiae. Thus Denmark, pointing out 
that standards of income and compensation differ greatly, said: 
What might seem a relatively minor extra burden to the United States 
could be a major disaster to Danish shipping and hence to Denmark's 


entire economy. A decision which would have the effect of imposing 
American law and American standards of compensation on Danish 
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shipowners for injuries received by Danish seamen on Danish ships 
could be gravely deleterious to the economic health...of Denmark.?° 


The British brief emphasized the inequalities among foreign sea- 
men if those who happened to be injured in American ports were 
compensated according to liberal American standards: 

The verdict of a New York City jury assessing the damages of an injured 
Japanese seaman might well exceed the award of a Japanese court by 
10 to 1. Obviously, the interests of justice would not be served if one 
Japanese seaman who had been injured on a vessel of his country’s flag 
while fortuitously in an American port were given this great advantage 
over a fellow Japanese seaman performing the same services who had 
been injured in Osaka.?! 


In short, a typical jury verdict under the Jones Act would have 
imposed a severe burden on the Spanish Line, enabling Romero to 
live in ducal splendor in his home country, The United States had 
no interest in producing such a result. 

But the record in Romero shows that the injured seaman had 
incurred in this country heavy medical and related expenses that 
remained unpaid. The unpaid bill of the hospital was $3,750.60; 
that of the supplier of the artificial leg was $195; that for burial of 
the severed leg was $25.” The bare possibility that local suppliers 
of medical services may not be reimbursed by an indigent victim 
has been held by the Supreme Court to justify a state’s application 
of its own law, even though that law may permit recovery of more 
than enough to pay any such creditors.** In dealing with the 
problem in that context, however, the Court is bound, within limits, 
by the state court’s determination of state policy and of the circum- 
stances that justify the application of that policy; even if the state 
court has not made those matters explicit, the Court may, in defer- 
ence to state authority, uphold the application of the law of the 
forum on the ground that the state’s interest might reasonably be 
so interpreted. In dealing with federal rather than state law the 
Court has no such authoritative determination before it, and no 
reason for assuming that the purpose of Congress is to press a policy 
to the outermost limits of reasonableness; it has to determine for 
itself what the national policy is and where the national interest lies. 

The Romero case affords an excellent opportunity for considera- 
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tion of the judicial function in conflict-of-laws cases in the light of 
the governmental-interest analysis. A court’s first task is to ascertain 
and declare the governmental policy as it has been expressed in 
statutes and judicial decisions, and as it may be interpreted in the 
light of all the relevant considerations accessible to the court. The 
process is one of construction and interpretation, and is essentially 
the same as that employed in a purely domestic case; as in a 
domestic case, the process may be dynamic and creative. What is 
clear is that the court cannot of its own mere wish and motion 
determine governmental policy. There must be some existing cul- 
ture which, however dormant, can be stimulated into growth and 
nurtured and developed by the numerous arts of the judicial proc- 
ess. Principles found in past decisions and statutes can be projected 
and adapted; past errors can be rectified; changed social conditions 
can be taken into account, and the competing interests of individ- 
uals and groups within the state can be appraised. The powerfully 
creative instrument of analogy is always at hand. By these and 
kindred methods new policies can be brought into being. In some 
such way it came to be national policy that seamen should be 
indemnified by their employers for injuries caused by unseaworthi- 
ness even in the absence of negligence.** On the other hand, when 
counsel in Lauritzen v. Larsen made a “candid and brash appeal” 
for the application of the Jones Act to the case before the Court 
for the purpose of helping seamen generally and in order to enhance 
the cost of foreign ship operation for the benefit of our competing 
industry, the Court administered a deserved rebuke. “The argument 
is misaddressed. It would be within the proprieties if addressed to 
Congress. Counsel familiar with the traditional attitude of the 
Court in maritime matters could not have intended it for us.”” In 
substance the argument proposed that the Court manufacture a 
policy tending to bring the cost of foreign shipping to the level of 
our own. Such a policy was so collateral to the obvious policy of 
the Jones Act—to provide indemnity for seamen injured by the 
negligence of their employers—and so predatory that no grounds 
existed for inferring it, even if the Court had been so inclined.”° 


24. Cf. GiLMorE & Biack, THE Law or ADMIRALTY 315 et seq. (1957). 

25. 345 U.S. at 593. In a note (id. at 593, n.29) the Court added the following 
quotation from The Peterhof, 72 U.S. (5 Wall.) 28, 57 (1866): “In cases such as 
that now in judgment, we administer the public law of nations, and are not at 
liberty to inquire what is for the particular advantage or disadvantage of our own 
or another country.” 

26. Though a clearly expressed Congressional policy may be predatory and col- 
lateral to the principal reasons adduced in its support it will be respected by the 


368 THE CONFLICT OF LAWS 





The second task of the court is to determine in what circum- 
stances there is a reasonable basis for the application of the 
governmental policy: i.e., whether there is a domestic interest in 
the application of our law. In Lauritzen there was no question about 
the general policy embodied in the Jones Act of providing 
indemnity for negligently injured seamen; the question related to 
the interest in applying that policy; and the Court found no basis, in 
the light of all the circumstances of the case, for an interest on the 
part of the United States. 

At this point there is involved an aspect of the process of con- 
struction that is peculiar to the conflict-of-laws situation. In a purely 
domestic case the court may have to decide whether a determined 
policy applies to a peripheral state of facts: as, for example, whether 
the policy allowing limitation of the liability of the owner of a vessel 
applies to a marginal maritime structure.** The problem of deter- 
mining whether a given policy applies to a case having foreign 
aspects is essentially similar, but presents a consideration not pre- 
sented by a purely domestic case: another state may have a different 
policy and an interest in its application. It is altogether fitting and 
proper that the existence of such a foreign interest should be a 
factor in the court’s determination of whether a conflicting American 
interest exists. Such conflicts ought not to be created lightly and 
unnecessarily, and I take it that this is what Mr. Justice Jackson 
meant when he spoke of “reconciling our own with foreign interests 
and... accommodating the reach of our laws to those of other mari- 
time nations.”** Even if our lack of responsibility to the injured 
Danish seaman in Lauritzen had been less clear than it was, the 
conflict with Danish interests that would have resulted from an 
application of the Jones Act on the facts of that case would have 
been a material consideration that might have led the Court to 
define American interests with moderation and restraint. 

In Romero the Court was required to concern itself first of all 
with the policy of the act. The fact that the injury had occurred in 
an American port could not, indeed, alter the fact that, in so far 
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as the policy is concerned with the welfare of the seaman, it has no 
application to alien seamen employed on foreign vessels. But the 
occurrence of the injury in this country entailed consequences not 
only to the alien seaman but to American citizens. Such con- 
sequences can be predicted in the generalized case, and here it 
actually happened that Americans who went to the aid of the 
victim were left unpaid. These circumstances properly presented to 
the Court a question it did not discuss directly: Can the Jones Act 
be interpreted as expressing a policy, not only for the protection of 
the injured seaman, but also for the protection of those who come 
to his assistance? With some reason, the Court might have answered 
this question in the affirmative. In the domestic situation the sea- 
man’s recovery from the wrongdoer provides a fund from which the 
claims of such creditors may be satisfied. When an injury such as 
Romero’s occurs in an American port, American life-saving machin- 
ery goes into action as a matter of course, but not without cost. In 
addition to medical services, the victim is in need of legal services. 
Even if his only recourse is to apply to the Spanish consul for com- 
pensation, he needs that legal advice; and the alien seaman, injured 
though he is, has problems with the immigration authorities.*® To 
protect the stranger within our gates to the extent of encouraging 
our residents to furnish these necessary services, as well as to secure 
their reimbursement from the wrongdoer, would be a reasonable 
national policy,*° and one that might with some effort be attributed 
to the Jones Act. 

The trouble is that the Jones Act and the remedy for unsea- 
worthiness are not even roughly proportioned to such a policy. They 
allow recovery not only for medical (and legal) expenses but also 
for loss of earning power and pain and suffering, and these major 
elements of recovery have nothing immediately to do with legiti- 
mate American concerns. Even so, it might conceivably be the 
policy of Congress to give the injured seaman, who is in a better 
position than his creditors to prove his case, an incentive to pros- 
ecute the action and thereby produce a fund from which they can 
be repaid. To this end the policy might be to provide for recovery 
sufficient not only to cover the claims of American creditors but to 
give substantial compensation to the seaman as well. 

There is little basis for attributing any such policy to Congress. 





29.8 U.S.C. § 1281 et seq. 
30. Cf. 8 U.S.C. § 1283, imposing directly on the vessel liability for treatment of 
alien seamen afflicted with certain diseases and disabilities. 
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In the domestic situation, on which legislative attention is typically 
focused, there is no need to particularize the policies involved; a 
provision that the victim may recover plenary damages will inci- 
dentally protect his domestic creditors; the question whether, if we 
have no interest in compensating the seaman himself, we are never- 
theless interested in protecting him for the benefit of his local 
creditors, is not likely to be considered. All we can say is that Con- 
gress might reasonably have formulated such a policy if it had 
directed its attention to the possibility that a case like Romero’s 
might arise. 

Here, in the determination of what the governmental policy is, 
as in the determination of whether there is a governmental interest 
in the application of that policy, the Court must reckon with the 
fact that an immoderate and provincial determination may lead to 
serious conflict with the policies and interests of a foreign state. To 
have allowed Romero to recover full indemnity would have imposed 
a heavy burden on a Spanish enterprise, contrary to the policy 
formulated by Spain in reconciling the interests of its seamen and 
shipowners, for the purpose of incidentally securing reimbursement 
of relatively minor expenses incurred by American citizens. The 
international implications of such a policy are sufficiently serious 
to warrant the Court’s reluctance to attribute it to Congress on the 
basis of mere speculation. 

The Court left no doubt, however, that such a policy, if declared 
by Congress, would be respected and enforced. There would be no 
room for “weighing” the respective policies and interests of the 
United States and Spain. There would be no room for a judgment 
that the interests of American creditors, and of the United States 
in protecting them, are less significant than the interests of Span- 
ish shipowners, and of Spain in protecting them. There would be no 
room for talk about facilitating international commerce by so 
arranging matters that vessels may operate throughout the world 
under a uniform law. There would be no room, certainly, for a 
doctrinaire pronouncement that such matters are governed by the 
law of the flag, or the law of the place of contracting, or the law of 
the place with the greatest number of “contacts” with the trans- 
action. And the same would be true if the Court were, without 
explicit clarification from Congress, to reach the conclusion that the 
Jones Act expresses a policy for the protection of the creditors of 
the victim. The national policy being clear, it is the duty of the 
courts to apply it, not to subordinate it to considerations that may 


THE SILVER OAR 371 





seem to the courts more important. If congressional policy unwisely 
creates international complications, that is a matter for rectification 
by Congress, not by the courts. 

Assuming that such a policy for the protection of American 
creditors had been found, in what situations would there be a 
reasonable basis for—a domestic interest in—its application? In view 
of its more moderate interpretation of national policy, the Court 
did not reach this question, which is of the same type as that 
decided by the Court in Lauritzen. Clearly the policy would be 
applicable where, as in Romero, the victim is indigent, services are 
actually rendered by Americans, and no payment has been made. 
Perhaps, in the absence of a clear indication to the contrary from 
Congress, the hypothetical policy should be applied only under 
these conditions; the Court might be influenced so to hold by the 
unnecessary conflict with Spanish interests entailed by an unneces- 
sarily broad application. On the other hand, as we have observed, 
a state may constitutionally employ for the effectuation of policy a 
tool that cuts a wider swath than is absolutely necessary to accomp- 
lish the stated purpose, if there are reasonable grounds for so 
doing;*’ so may Congress, and the federal courts may infer such a 
congressional design. Hence it might reasonably be determined that 
the mere occurrence of the injury here warrants application of our 
law, in view of the probability that the injury will entail conse- 
quences of concern to us.*” 

The difficult problem here is not one of “conflict of laws.” The 
duty of a judge when he knows that the law (the policy and inter- 
est) of his own country is in conflict with that of another seems 
perfectly clear. The problem arises from the imprecision of our laws 
relating to personal injury. These may express various policies: com- 
pensation for the victim or his dependents, protection of local 
creditors, deterrence of wrongful conduct, and so on. Not only are 


31. See note 23 supra. 

32. If Romero had died of his injuries—as he nearly did—his American creditors 
would not be aided even by the interpretation of the Jones Act discussed in the text. 
Logically, we should be concerned as much to protect American creditors when the 
victim dies as when he survives. The reasonable basis for the application of such a 
protective policy is there; but the policy is not. The death and survival provisions of 
the Federal Employers’ Liability Act, incorporated in the Jones Act, are construed 
like Lord Campbell’s Act: the proceeds belong to the statutory beneficiaries, and are 
not subject to the claims of creditors. 45 U.S.C. §§ 51, 59; In re Scheller’s Estate, 87 
N.Y.S. 2d 550 (1949); cf. St. Louis, ILM. & S. Ry., 237 U.S. 648, 656 (1915); 
Hogan v. New York Cent. R.R., 223 Fed. 890 (2d Cir. 1915). The absence of a 
policy for the protection of creditors where death ensues may be an argument for 
not inferring such a policy where the victim survives. And cf. note 30 supra. 
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the precise policies seldom made explicit, but the amounts recover- 
able are not nicely adjusted to various policies that might otherwise 
be attributed to the legislature. The real problem is not what to do 
when there is a “conflict of laws” but whether domestic policies and 
governmental interests give rise to such a conflict. 

It is not indispensable, of course, that domestic law be applied 
in order to protect local creditors. If the foreign law provides for 
sufficient recovery, a judgment under that law will no doubt serve 
the purpose. But this requires a judgment in our courts; and the 
courts did not award recovery to Romero under Spanish law. On the 
basis of the doctrine of forum non conveniens the district court 
declined to adjudicate the claim against the Spanish Line even 
in admiralty; and, while the plaintiff may have invited or even 
acquiesced in the disposition, preferring to proceed otherwise, there 
are often obstacles to the application of foreign law, or reasons why 
that law would inadequately protect domestic interests.** Moreover, 
the application of foreign law to effectuate our own policies is 
anomalous; its application to protect the interests of American 
creditors, if we have no domestic policy for their protection, is even 
more so. If it is domestic policy to protect American creditors, 
American law should be applied. 

Mr. Justice Frankfurter said: “[T]he similarity in purpose and 
function of the Jones Act and the general maritime principles of 
compensation for personal injury, admit of no rational differentia- 
tion of treatment for choice of law purposes.”** To the extent that it 
means that the methodology of the Lauritzen case is equally appro- 
priate when the general maritime law, as distinguished from acts of 
Congress, is under consideration, this is an unexceptionable state- 


33. In O’Neill v. Cunard White Star, 160 F.2d 446 (2d Cir. 1947), the action 
was for the death at sea of a British seaman employed on a British vessel. The 
deceased, although a British subject, had resided here for some twenty years and 
had declared his intention of becoming a citizen; his widow, who had resided here 
for almost as long, had also declared her intention to be naturalized; their four 
children were native-born citizens. The Jones Act clearly declares a policy of com- 
pensating the dependents of seamen killed through the negligence of their employers; 
there was no reason to suppose that Congress did not wish to assert its obvious inter- 
est in protecting its own domiciliaries and citizens. On the very ground that the 
widow and children were domiciled here, the court refused to dismiss on forum non 
conveniens grounds. Yet, in a singularly unperceptive opinion, Judge Leamed Hand 
held the Jones Act inapplicable. The British law was not applied because Lord 
Campbell’s Act contains its own one-year limitation period. See s.c. below, 69 F. 
Supp. 943, 946 (S.D.N.Y. 1946). The court should have held American law appli- 
cable (cf. Ganbera v. Bergoty, 132 F.2d 414 (2d Cir. 1942) ); at the very least it 
might have respected the American policy of allowing a longer time to sue. 

34. 358 U.S. at 382. 
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ment. The statement overlooks, however, a possible solution that 
would have given some protection to American interests while not 
entailing the serious international consequences that would have 
followed an application of the Jones Act or the remedy for unsea- 
worthiness. Might not the Court, by a discriminating analysis of the 
right to maintenance and cure, have held that modest remedy avail- 
able? Under it the seaman would recover only medical expenses 
during convalescence, wages to the end of the voyage, and board 
and lodging. It is reasonable to assume that the foreign interests on 
whose behalf amicus briefs were filed would not have objected to 
such a recovery; their concern was with a judgment for full indem- 
nity, which would be a gratuitous interference with the standards 
of compensation to which they were accustomed. They could hardly 
object with good reason to a judgment that would do little, if 
anything, more than compensate American citizens for the cost of 
caring for the alien seamen injured here in the service of the foreign 
ship.*° 

That national policy as interpreted in the Romero case poorly 
serves private American interests in connection with domestic 
injuries to foreign seamen is underscored by the fact that, while the 
claims against the Spanish Line were dismissed, those against the 
three American defendants were remanded for possible trial—pre- 
sumably before a jury, there being diversity of citizenship. These 
claims for simple maritime tort might well result in full indemnity 
to the same extent as if the employer had been liable under the 
Jones Act. The factual basis for the claims was slender: against 
the American stevedoring contractor, for example, the charge was, 
essentially, that its employees looked on in a hostile manner as the 
crew prepared the ship’s tackle for taking on the cargo, the long- 
shoremen believing that this was work within their jurisdiction; their 
attitude made everybody nervous, and so contributed to the injury. 
But a New York jury could be quite generous to a seaman in such 
circumstances, the more logical defendant—the shipowner—being no 
longer in the case.*° 


35. Indeed, there is indication that under Spanish law the plaintiff was entitled 
to the equivalent of maintenance and cure in addition to a pension. Brief of Re- 
spondent Compania Trasatlantica on the Merits 18. 

36. The final outcome so far as the American defendants were concerned was 
as follows: Romero discontinued his claim against the stevedoring contractor. Quin 
Lumber Company, the marine carpentry contractor, settled for $25,000. The case 
went to trial only against Garcia & Diaz, the husbanding agent. Sitting without a 

jury, Judge Palmieri awarded the plaintiff $4,022.50 for hospital and related expenses 
| 
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Conflict-of-laws theory has here produced an incredible jumbling 
of values. American policy calls on the injured seaman’s employer 
to pay his medical expenses even if the employer is free from fault. 
Yet, because of “our self-regarding respect for the relevant interests 
of foreign nations,”*’ the foreign employer is allowed to escape any 
responsibility whatever for those expenses, while American enter- 
prises which supplied materials and services are left to bear the 
cost of their humanity. If an American tortfeasor can be found, how- 
ever, they may be relieved of that burden—and, moreover, the 
foreign seaman may get the handsome recovery that was denied him 
under the Jones Act on the ground that it would disproportionately 
enrich him and unduly burden foreign shipping enterprise. Presum- 
ably we prefer burdening the American economy with generous 
verdicts for foreign seamen to imposing the burden of such verdicts 
on foreign enterprise. 

Obviously, what we need is a national policy intelligently related 
to private American interests. I do not suggest that we should, as 
we might selfishly do, restrict the liability of American tortfeasors 
so that it does not benefit foreigners injured here. We have a selfish 
interest in providing some protection for the victim in such circum- 
stances; moreover, we can probably afford the luxury of not dis- 
criminating against aliens when they sue domestic defendants for 
wrongful conduct here. I do suggest that we need a policy that takes 
account of the burden imposed on the community when a foreign 
seaman is injured here, and that, if it generously gives a seaman a 
handsome verdict against an American which it denies him against 
a foreigner, is at least deliberately generous. It is by no means clear 
to me that it is American policy, or intelligent American policy, to 
provide a ducal standard of living for Romero in his home country 
at the expense of American, but not Spanish, business enterprise. 

If Congress and the federal courts do not improve this situation, 
a state like New Jersey or New York may be tempted to intervene.* 


and loss of earnings, and $65,000 for mutilation, humiliation, and pain and suffering; 
from this amount the $25,000 paid in settlement by Quin was to be deducted. The 
Court of Appeals reversed, finding no negligence on the part of Garcia & Diaz. 
Romero v. Garcia & Diaz, Inc., 286 F.2d 347 (2d Cir. 1961), cert. denied, 365 U.S. 
869 (1961). 

37. 358 U.S. at 383. 

38. The United States does not even alleviate the situation to the extent of making 
freely available the facilities of the Public Health Hospitals, which are open without 
charge to seamen on American vessels. When “suitable accommodations” are avail- 
able seamen of foreign-flag vessels may be treated “on application of the master, 
owner, or agent of the vessel,” in accordance with regulations. The vessel may not 
be granted clearance until the expenses are paid or guaranteed. 62 Stat. 1017 (1948), 
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Such a state might reasonably be concerned about unpaid local 
creditors, and about the plight of the domestic tortfeasor who is held 
liable for full indemnity while the foreign employer goes free. It 
seems perfectly clear, however, that the rule of the Romero case on 
the inapplicability of American maritime law would be binding on 
the state courts if the seaman’s action were brought there under 
the saving clause. For this proposition there is no need to seek an 
authority establishing the converse of the ruling in Klaxon Co. v. 
Stentor Elec. Mfg. Co.*® The Supreme Court has made it perfectly 
clear that its ruling in Romero is an interpretation of national policy 
having important implications for international relations. Indeed, 
so far as the Jones Act is concerned, the ruling is not simply a 
“choice-of-law” rule, concerning which there might be some dis- 
putation as to the freedom of the state to go its own way, but a 
construction of the act itself in the light of the presumed intention 
of Congress. So far as the general maritime law is concerned, the 
ruling is equally an adjudication of its scope and meaning. The 
conclusion is inescapable that if the federal courts cannot apply 
federal law to such a situation, neither can the state courts. And 
unless the Jensen* line of cases is to be overruled it is equally clear 
that the state cannot fashion laws of its own to cover injuries to 
seamen.*! We thus find ourselves in the unhappy predicament that 
while Congress, and the courts in their application of conflict-of- 
laws theory, are careless of American interests, the states are 
powerless to protect them. 


42 U.S.C. § 249. In the Romero case the trial judge asked: “And he never went to 
the Public Health Service?” Counsel for the plaintiff replied: “No, they wouldn’t 
accept him unless the company would guarantee it, in the case of a foreign country.” 
Record, vol. 1, p. 89a, Romero y. International Operating Co., 358 U.S. 354 (1959). 
This may mean either that no application was made by the master or agent, or that 
the application was refused. The latter interpretation seems unlikely in view of the 
power to deny clearance to the vessel until payment is secured. 

39. 313 U.S. 487 (1941). 

40. Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917). See GirMorE & BLACK, 
THE Law oF ADMIRALTY 333 et seq. (1957). 

41. On the trial of the Romero case there was mention of liens claimed by medical 
creditors. Record, vol. 1, p. 116a, Romero v. International Term. Operating Co., 358 
U.S. 354 (1959). Statutes in both New York and New Jersey provide for such liens; 
see, e.g., for hospital liens, N.Y. Lien Law § 189; 2A N.J. Star. Ann. ch. 2A § 
44-35 et seq. (1952). The New York statute by its terms appears to be inapplicable, 
since it applies to hospitals “in the state” and to actions “in any court of this state.” 
The New Jersey statute purportedly applies to “any and all” rights of action which 
the injured patient may have against a negligent tortfeasor. There remains room for 
some doubt whether New Jersey law would be permitted to interfere with the 
rights of a seaman asserted in the United States District Court in New York; at all 
events, the lien is useless if the court denies liability under federal law. 


Chapter Eight 


PURCHASE-MONEY MORTGAGES AND STATE 
LINES: A STUDY IN CONFLICT-OF- 
LAWS METHOD 


I. THE PROBLEM 
A North Carolina Statute, enacted in 1933, provides: 


In all sales of real property by mortgagees and/or trustees under 
powers of sale contained in any mortgage or deed of trust hereafter 
executed, or where judgment or decree is given for the foreclosure of 
any mortgage executed after the ratification of this act to secure pay- 
ment of the balance of the purchase price of real property, the mortga- 
gee or trustee or holder of the notes secured by such mortgage or deed 
of trust shall not be entitled to a deficiency judgment on account of such 
mortgage, deed of trust or obligation secured by the same: Provided, 
said evidence of indebtedness shows upon the face that it is for balance 
of purchase money for real estate: Provided, further, that when said note 
or notes are prepared under the direction and supervision of the seller 
or sellers, he, it, or they shall cause a provision to be inserted in said note 
disclosing that it is for purchase money of real estate; in default of 
which the seller or sellers shall be liable to purchaser for any loss which 
he might sustain by reason of the failure to insert said provision as herein 
set out.t 


Within limits, it is perfectly clear what this statute means. Mr. V, 
a citizen and resident of North Carolina, sells North Carolina land to 
his neighbor, Mr. P, also a citizen and resident of North Carolina. 
The price is $10,000, of which Mr. P pays $2,000 in cash. The 
balance of $8,000 is represented by P’s notes payable to V, secured 
by a deed of trust with power of sale. Upon P’s default, the deed of 
trust is foreclosed, either by exercise of the power of sale or by a 
proceeding in a North Carolina court. The proceeds of sale available 


Written in collaboration with Mark S. Lieberman, J. D. 1959, The University of 
Chicago; now of the Chicago bar. 

Copyright, 1960, by the Duke Law Journal. Reprinted by permission of the 
copyright owner. Original citation: [1960] Duxe L.J. 1. 

The authors are indebted to Miss Anne von der Lieth, J.D. 1958, Stanford Uni- 
versity, for valuable assistance in the preparation of this study. 

1. N.C. Gen. Stat. § 45-21.38 (1957). 
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for application in satisfaction of the indebtedness amount to $5,000. 
If V asks the foreclosure court for a judgment for the deficiency of 
$3,000, or, in the case of foreclosure by exercise of the power of sale, 
if he brings suit in a North Carolina court for the deficiency, his 
demand will be refused. 

This much, at least, the legislature clearly intended; this, indeed, 
may be all that was consciously visualized by any individual 
member of the legislature. But situations may arise in which the 
facts deviate from those of the simple case that has been stated. 
Suppose, for example, that Mr. V is unwilling to finance the trans- 
action by accepting P’s notes and deed of trust, and that P is re- 
quired to apply to a bank or some other third party for a loan, 
giving the deed of trust to the third party and paying V the full pur- 
chase price in cash. When the deed of trust is foreclosed at the 
instance of the third party, is he similarly precluded by the statute 
from obtaining a deficiency judgment? I.e., is the deed of trust in 
this instance one “to secure payment of the balance of the purchase 
price of real property’?* Or suppose that V sells Blackacre to P and, 
to secure payment of part of the purchase price, takes P’s notes 
secured by a mortgage on Whiteacre.* Is this a purchase-money 
mortgage with respect to which the statute denies the right to a 
deficiency judgment? Or suppose that V is not content with P’s 
undertaking alone, but requires a surety on the notes; does the 
statute give the surety a defense against V’s action for the 
deficiency?‘ It is the task of the courts to find answers to such ques- 
tions. The method employed is that of statutory construction or 
interpretation. It involves an attempt to ascertain what the legis- 
lature meant, in part by reference to definitions that have been 
established in other contexts for terms employed in the statute, and 
in part by resort to such “legislative history” as may be available; 
beyond this, it involves an attempt to ascertain the legislative pur- 
pose, and to impute to the legislature an “intention” to include the 
marginal situation or not according to whether analysis indicates 
that inclusion would serve, or disserve, or be irrelevant to that 


purpose.° 


2. Cf. Ladd & Tilton Bank v. Mitchell, 93 Ore. 668, 184 Pac. 282 (1919). 
3. See Dobias v. White, 239 N.C. 409, 80 S.E.2d 23 (1954). In this study we shall 
use the term “mortgage” to include deeds of trust. 
4. oa Note, 17 N.C.L. Rev. 179 (1939); Comment, 3 U.C.L.A.L. Rev. 192, 201 
1956). 
5. See generally Downe, Patterson, & POWELL, MATERIALS FoR LEGAL METHOD 
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There are other ambiguities in the statute. One of its most note- 
worthy characteristics is its unqualified generality. It applies to “all” 
sales of real property by mortgagees and/or trustees under powers 
of sale contained in “any” mortgage or deed of trust executed after 
its enactment. The language is quite broad enough to cover the case 
in which a resident of Virginia sells Virginia land to a Virginia pur- 
chaser and sues in a Virginia court to recover the deficiency. Yet 
we know perfectly well that it was not intended to apply to that 
case and that it would not be applied by a Virginia court in such a 
case. Between the extremes of this totally foreign case and the 
totally domestic case that was first assumed, however, lie an indeter- 
minate number of “mixed” cases—cases in which there are one or 
more foreign elements that may be significant. Suppose that the 
parties, the land, and the transaction are all associated with Virginia 
at the time of the transaction, but that the purchaser then moves to 
North Carolina, making it necessary for the action for the deficiency 
to be brought in North Carolina? Or that the case is entirely 
domestic except that the land is located in Virginia? Or consider 
the famous case that actually arose a few years after the statute was 
enacted: 

On March 5, 1940, W. H. Bullington, a resident of Virginia, sold 
to Dr. Furman Angel, a resident of North Carolina, real estate 
located in Roanoke, Virginia, for $11,000. On delivery of a warranty 
deed, Angel paid $500 in cash, executed sixteen interest-bearing 
negotiable notes aggregating $3,100, and assumed an FHA loan for 
$7,400, to secure which the vendor had previously encumbered the 
property. The notes for the balance of the purchase money, pay- 
able to the vendor, were secured by a deed of trust with power of 
sale. The contract was made and the notes were payable in Virginia. 
Angel defaulted after making only the down payment, and on May 
29, 1940, the trustee foreclosed by exercising the power of sale. The 
vendor bid in the property for $25, subject to the outstanding in- 
debtedness of $7,400; he then sued the purchaser in the Superior 
Court of Macon County, North Carolina, to recover the deficiency— 
$3,100 with interest if the amount bid is considered equivalent to 


ch. 6 (2d ed. (Jones) 1952); Carpozo, THE NATURE OF THE JUDICIAL PROCESS 14 
(1921); Landis, A Note on Statutory Interpretation, 43 Harv. L. Rev. 886 ( 1930); 
Chamberlain, The Courts and Committee Reports, 1 U. Cut. L. Rev. 81 (1933); 
Jones, Statutory Doubts and Legislative Intention, 40 CoLum. L. REv. 957 (1940); 
Heydon’s Case, 3 Coke 7a, 76 Eng. Rep. 637 (Exch. 1584); Sanders & Wade, Legal 
Writings on Statutory Construction, 3 VAND. L. REv. 569 (1950). 
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the costs of foreclosure. The purchaser invoked the act of 1933 as 2 
complete defense. Should the statute be applied in this situation?® 

There was a time, apparently, when the applicability of a law 
to a situation involving mixed domestic and foreign factors, like its 
applicability to an atypical domestic situation, was approached in 
terms of construction or interpretation. Thus, Lord Kames, discus- 
sing the practice of the Scottish Court of Session in a work that was 
familiar to eighteenth-century American lawyers,’ said: 


Several intricate questions arise from the different prescriptions that 
are established in different countries. In our decisions upon this head it 
is commonly disputed, whether a foreign prescription or that of our own 
country ought to be the rule. This ought never to be disputed; for every 
case that comes under our own law, must be decided by that law and 
not by the law of any other country. When the matter is accurately con- 
sidered, the debate will be found to turn upon a different point, viz., 
whether the case in question comes under our prescription. This may 
often be a doubtful point; because many cases come under the words of 
a statute, that are not comprehended under its spirit and intendment. ... 
What only belongs to the present subject, is the effect that ought to 
be given to foreign prescriptions where our own are not applicable; and 
the subject thus circumscribed will be found abundantly simple and 
plain.® 


Even in modern times, we occasionally find such an approach.’ In 
general, however, this method has fallen into desuetude because of 
the availability of what purports to be an easier, more efficient, and 
more scientific method, which, moreover, has the virtue of resolving 
differences between the laws of various states and nations and tends 
to promote a general legal order by fostering certainty and uni- 
formity, producing the same result irrespective of where the action 
may happen to be brought, and hence vindicating the expectations of 
the parties. The North Carolina statute on purchase-money mort- 
gages is by no means unique in its generality. “Most statutes are 
formulated with regard to only the ordinary or internal situations 
and on the problems of Conflict of Laws they are silent. Their 


6. Bullington v. Angel, 220 N.C. 18, 16 S.E.2d 411, 136 A.L.R. 1054 (1941). 

7. KAMEs, PrINcIPLES OF Eguiry (1760). See 2 CrossKEy, POLITICS AND THE 
ConsTITUTION IN THE History OF THE UNITED STATES, 1339-40 n. 16 (1953); Sack, 
Conflict of Laws in the History of English Law, in 3 Law: A Century OF PROGRESS 
342 (1937); ch. 5, supra. 

8. KaMEs, op. cit. supra note 7, at 283. 

g. Lauritzen v. Larsen, 345 U.S. 571 (1953); Romero v. International Terminal 
Operating Co., 358 U.S. 354 (1959); see ch. 7, supra. 
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sphere of application or use is to be determined through the prin- 
ciples of Conflict of Laws.” What are these principles? Did the 
legislature, at some remote time in the past, lay down a set of rules 
for determining the application of all its future enactments to mixed 
cases? Of course not; any such undertaking would assume super- 
human powers of prescience. Are they, then, derived from limits 
that in the nature of things circumscribe the power of a state to 
affect legal relations? Even first-year law students today would be 
skeptical of principles so derived. Are they imposed by the Federal 
Constitution? The Constitution has a significant bearing on such 
matters. Historically, however, writers on conflict of laws have been 
indifferent to it, though in recent years they have exaggerated and 
distorted it, reading the principles of the system into the Constitu- 
tion by a kind of bootstrap operation.’ But the Constitution, un- 
implemented by congressional legislation, by no means furnishes a 
comprehensive set of principles for the solution of conflict-of-laws 
problems. Are they principles that have been agreed to by the 
courts, if not the political departments, of states and nations 
generally, as a matter of mutual deference and restraint, for the 
sake of a uniform legal order? To some extent, they are precisely 
that; yet the student, the lawyer, the judge, or the scholar who seeks 
guidance from the principles on this basis, expecting to find a 
coherent and reliable system, is doomed to frustration. There is by 
no means general agreement on the principles of conflict of laws. 
Moreover, even to the extent that there is agreement on principles, 
the system is distinguished by its manipulability and by the strong 
temptations to manipulate that it produces. The principles are 
frequently so unrelated to those that would be employed in the 
construction of a statute or the interpretation of a common-law 
rule, and to the considerations that lead one to feel that a given de- 
cision is just or unjust, that we find courts resorting to all sorts of 
stratagems and disingenuous devices to rescue the interest of a state 


10. Cheatham, Sources of Rules for Conflict of Laws, 89 U. Pa. L. Rey. 430, 
449-50 (1941), ASSOCIATION OF AMERICAN LAw SCHOOLS, SELECTED READINGS ON 
Conr.ict or Laws 133, 140 (1956) [hereinafter cited AALS Rrapincs]. See also 
Cheatham & Reese, Choice of the Applicable Law, 52 Cotum. L. Rey. 959, 961 
(1952). Cf. Cook, “Contracts” and the Conflict of Laws: “Intention” of the Parties, 
32 Int. L. Rev. 899, 908 (1938), AALS Reapincs 639, 648-49. 

11. See infra pt. VI; chs. 5, 6, supra. Cf. RESTATEMENT, CONFLICT OF Laws § 43 
(1934); id., ch. 12, topic 4, Note; RestarEMENT SECOND, CoNnFLICT oF Laws 20 
(Tent. Draft No. 3, 1956); EHRENzWEIc, ConFLict oF Laws 12 (1959); Kryger v. 
Wilson, 242 U.S. 171 (1916). 
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from the machinations of the system’ or to reach what is thought to 
be a just result.’ 

The relevant principles of conflict of laws consist, in the main, 
of a body of “choice-of-law” rules, together with ancillary principles 
that determine the manner in which the choice-of-law rules are 
employed. Choice-of-law rules have certain characteristics dis- 
tinguishing them from other rules of law; but one characteristic 
they have in common with many, if not most, other rules is that 
they do not become accessible until a preliminary determination 
has been made. In the Restatement, for example, we find such rules 
as the following: “The validity and effect of a mortgage on land 
is determined by the law of the state where the land is”;'* “The law 
of the place of contracting determines the validity and effect of a 
promise with respect to...the nature and extent of the duty for 
the performance of which a party becomes bound”;’® “The duty for 
the performance of which a party is bound will be discharged by 
compliance with the law of the place of performance of the promise 
with respect to... the sufficiency of performance...”;'® and “All 
matters of procedure are governed by the law of the forum.”"? Just 
as we cannot know whether the North Carolina statute under dis- 
cussion is applicable until we have determined that it is a purchase- 
money mortgage that is involved, so we cannot select among these 
rules for choice of law until we have determined whether we are 
confronted with a question of the effect of a mortgage on land, the 
nature and extent of a contractual duty, the sufficiency of perform- 
ance, or of procedure. The process of determination is called “char- 
acterization,” and is one with respect to which the principles of 
conflict of laws offer little guidance.’* Courts characterize pretty 


12. See chs. 3, 4, supra. 

13. Cf. Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L. REv. 173 
(1933), AALS Reapincs 101; Leriar, Conriicr or Laws 99-100 (1959); EHREN- 
ZWEIG, op. cit. supra note 11, at 135; Cheatham & Reese, Choice of the Applicable 
Law, 52 Cotum. L. Rev. 959, 980-81 (1952). 

14. RESTATEMENT, Conrict oF Laws § 225 (1934). 

15. Id. § 332. 

16. Id. § 358. 

17. Id. § 585. 

18. See RoperTsON, CHARACTERIZATION IN THE CONFLICT oF Laws (1940); 
Lorenzen, The Theory of Qualifications and the Conflict of Laws, 20 Cotum. L. REv. 
247 (1920); LORENZEN, SELECTED ARTICLES ON THE ConFLict oF Laws 80 (1947); 
Lorenzen, The Qualification, Classification, or Characterization Problem in the Con- 
flict of Laws, 50 Yate L.J. 743 (1941), AALS Reapincs 115; Falconbridge, Charac- 
terization in the Conflict of Laws, 53 L.Q. Rev. 235 (1937); Cook, “Characterization” 
in the Conflict of Laws, 51 YALE L.J. 191 (1941); Coox, THe LocicaL AND LEGAL 
BAsEs OF THE Conruicr or Laws ch. 8 (1942); Pascal, Characterization as an 
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much as they please, and there is little in the system on which to 
base criticism—much less prediction. Criticism is reduced to a rather 
sterile process of asseveration.’® 

In Bullington v. Angel,” the North Carolina Supreme Court 
characterized the problem before it—or at least the North Carolina 
statute—as one relating to procedure, and hence held that the statute 
supplied a defense to the action.** The language, “shall not be 
entitled to a deficiency judgment,” was regarded as a limitation 
upon the jurisdiction of the courts. It “closes the courts of this State” 
to plaintiffs seeking deficiency judgments on purchase-money mort- 
gages; it operates upon “the adjective law of the State, which 
pertains to the practice and procedure, or legal machinery whereby 
the substantive law is made effective, and not upon the substantive 
law itself.” Since we are told that “The court at the forum deter- 
mines according to its own Conflict of Laws rule whether a given 
question is one of substance or procedure,’ and since the North 
Carolina Supreme Court has authoritatively declared that the ques- 
tion in Bullington v. Angel was one of procedure, further discussion 
would appear to be nearly futile. There may be room for inquiry as 
to whether the court correctly applied North Carolina law in 
arriving at its decision: e.g., one might seek to determine whether 
the decision in this case is consistent with North Carolina precedents 
dealing with similar problems of characterization; but surely little is 
to be gained by disputation as to whether the question “is” one of the 
effect of a mortgage, or the extent of a contractual duty, or the suffi- 
ciency of performance of a contractual duty, rather than a question 
of procedure. Such research as might be constructive would be 
limited to North Carolina materials and would tell us little of how 
the system of conflict of laws operates to solve such problems. We 


Approach to the Conflict of Laws, 2 La. L. Rev. 715 (1940); Cormack, Renvoi, Char- 
acterization, Localization and Preliminary Question in the Conflict of Laws, 14 So. 
Cau. L. Rev. 221, 387 (1941); Morse, Characterization: Shadow or Substance, 49 
Cotum. L. Rev. 1027 (1949); Beckett, The Question of Classification (“Qualifica- 
tion”) in Private International Law, 15 Brit. Ys. Int. L. 46 (1934); Cheatham, 
Internal Law Distinctions in the Conflict of Laws, 21 CorneLi L.Q. 570 (1936); 
Goopricu, Conriict oF Laws 15 (3d ed. 1949); Leflar, op. cit. supra note 12, ch. 7. 

19. Cf. Sumner, Choice of Law Governing Survival of Actions, g Hastincs L.]. 
128, 139 (1958): “It is inescapable that the basic problem is one of tort recovery.” 
See also ROBERTSON, op. cit. supra note 19, at 228 n. 24. 

20. Supra note 6. 

21. The court’s decision may also be regarded as a rather literal interpretation of 
the statute. 

22.220 N.C. at 20, 16 S.E.2d at 412. 

23. RESTATEMENT, ConFuict oF Laws § 584 (1934). 
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might attempt to evaluate the decision in terms of the ideals of the 
system—as by pointing out that the decision does not further the 
ideal of uniformity of result; but this merely begs the question, sinee 
the system tolerates disuniformities resulting from differences in 
procedure. In short, the system provides no resources in aid of a 
critical examination of the decision. 

Yet the decision is a troublesome one, one that cries out for criti- 
cal analysis. This is true, first of all, because of the unanswered con- 
stitutional question posed by the decision. The North Carolina 
Supreme Court denied that the statute as applied violated the Full 
Faith and Credit Clause;** the Supreme Court of the United States 
at a later stage of the litigation did not rule on the question, treating 
it as res judicata.” It is true, secondly, because if the system that 
purports to guide decision in such matters is bankrupt, we certainly 
need a substitute for it. It is true, thirdly, and above all, because 
lawyers need a basis for predicting how courts will decide such 
questions. They need it when they are advising the prospective 
parties to a purchase-money mortgage as well as when they are 
about to embark upon litigation concerning a deficiency. Much is 
said in defense of the existing system of conflict of laws about its 
virtues in terms of certainty and predictability; yet here is an 
instance in which the system provides no basis at all for prediction. 

For these reasons, we propose in this study to resort to the older 
method of determining the applicability of laws to mixed cases: the 
method of construction and interpretation. By this method we hope 
to ascertain the governmental policy—social, economic, or adminis- 
trative—expressed in the statute, and the situations in which, though 
there are foreign elements in the case, North Carolina would have a 
legitimate interest in, or a reasonable basis for, the application of 
that policy. By this method also, we hope to throw some light on the 
unanswered constitutional question. We do not have much hope of 


24. 220 N.C. at 20, 16 S.E.2d at 412. 

25. Angel v. Bullington, 330 U.S. 183 (1947). After losing in the North Carolina 
Supreme Court, the plaintiff filed the identical action in the United States District 
Court for the Western District of North Carolina, which gave judgment for the 
plaintiff. Bullington v. Angel, 56 F. Supp. 372 (W.D.N.C. 1944). The Court of 
Appeals for the Fourth Circuit affirmed, Angel v. Bullington, 150 F.2d 679 (1945). 
The Supreme Court reversed, holding: (a) that under the Erie doctrine, the North 
Carolina statute, if constitutional, precluded recovery in federal courts in North 
Carolina as well as in the state courts; and (b) that the issue as to the constitutionality 
of the statute was res judicata, the plaintiff having failed to appeal from the state 
court's adverse decision on that issue. Fully agreeing with the opinion of the 
majority of the Supreme Court, we shall concern ourselves with the case in the 
federal courts only in connection with the constitutional question. 
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undermining the system; despite its lack of utility in the solution 
of such problems as this, it is pretty well entrenched behind hard 
covers, and its glib rules and seductive mysticism will continue to 
create the illusion that it offers an easier and better way than the 
hard resort to ordinary legal techniques that we propose to employ. 
We do expect, however, to provide some assistance for the practic- 
ing lawyer who must predict how courts will decide questions 
relating to the applicability of domestic law to mixed cases. For we 
believe that this kind of analysis provides the best available basis for 
prediction: courts may sometimes decide conflicts cases merely by 
mechanical application of the rules and concepts of the system; they 
may sometimes disregard or manipulate the system for the sake of 
reaching a “just” or “progressive” result; but the likeliest explanation 
of a court’s application of domestic law to a mixed case is that the 
court has perceived—or has been persuaded—that such application 
is consistent with the legitimate furtherance of domestic policy. 


u. THE STATUTE IN CONTEXT 


The most superficial interpretation of the policy embodied in 
the North Carolina statute was one suggested, apparently, in an 
effort to support the court’s interpretation of it as closing the courts 
to actions for deficiency judgments: “The purpose for which the 
statute in the instant case was enacted is not stated by the North 
Carolina court. Conceivably, it could have been enacted to relieve 
court dockets.”*® True, docket congestion is a timeless problem;*" 
yet there is no indication that the problem was especially acute in 
North Carolina in 1933.° Even if it was, why exclude actions to 


26. Note, 26 N.C.L. Rev. 60, 64 n. 34 (1947). 

27. Cf. ZEISEL, KALVEN & BucHoLz, DELAY IN THE CourT 19 (1959). 

28. Cf. Proposals for Legislation in North Carolina, 11 N.C.L. Rey. 51 (1932). 
There appears to have been no particular concern over actions between nonresidents 
or foreign corporations; the court had apparently rejected the doctrine of forum non 
conveniens. McDonald v. McArthur Bros. Co., 154 N.C. 122, 69 S.E. 832 (1910); 
see Barrett, The Doctrine of Forum Non Conveniens, 35 Carr. L. Rev. 380, 388 n. 
40 (1947). See also Miller v. Black, 53 N.C. 341 (1855). 

Of course, there may have been an unsual amount of litigation relating to 
mortgage foreclosure. Thus, an act of the Arkansas legislature provided: “On account 
of the congestion of court dockets by foreclosure suits, and to provide time for trying 
other cases, foreclosure decrees, and decrees confirming foreclosure sales, shall only 
be rendered during the first three days of the regular term of court as fixed by law.” 
Ark. Acts 47 (1933). But abolishing the right of action when suits become numerous 
is a drastic way of dealing with docket congestion; moreover, the North Carolina 
statute, addressed to future mortgages only, could not relieve congestion of the sort 
with which Arkansas was concerned, since that resulted from the effects of the 
depression on existing mortgages. 

Even this concern over docket congestion is probably disingenuous. The statute 
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recover mortgage deficiencies? The action is on a written obligation 
of a commercial character; it typically involves relatively simple 
issues, or none at all; it involves none of the objectionable char- 
acteristics that sometimes lead legislatures to close the doors of the 
courts in the interest of good judicial administration.”” Why limit the 
statute to purchase-money mortgages—presumably a small percent- 
age of all real-estate mortgages—when the suit for deficiency in 
connection with such a mortgage must have the same characteristics 
as the suit for deficiency under any real-estate mortgage? And why 
limit the statute to purchase-money mortgages on real estate? 
Creditors were still allowed to sue for deficiencies after repossession 
and sale under conditional sales contracts and chattel mortgages.*° 
The conclusion is inescapable that the statute was not enacted for 
the purpose of relieving court dockets, nor, indeed, for any purpose 
related to court administration. This conclusion is not inconsistent 
with the court’s determination that the statute deprived the courts 
of jurisdiction; perhaps it did, but we still do not know why the 
legislature deprived the courts of jurisdiction. The legislature might 
in so many words have provided that “no court of this state shall 
have jurisdiction” to grant a deficiency judgment in connection with 
purchase-money mortgages on real estate; the question would 
remain: Why? 

Nothing in the way of conventional legislative history is avail- 
able to shed light on the purpose of the legislation. There are no 
committee reports and no record of the legislative debates; even con- 
temporary editorial comment is lacking. We are not, however, 
entirely without evidence on which to base a judgment. The year 
1933 was one of deep depression, and North Carolina, along with 
other states, was concerned with the economic distress associated 
with wholesale mortgage foreclosures.* The act that has been 


appears to have been a moratory device. In Arkansas “. . . there are only two chancery 
terms ...; moreover, sales may be confirmed only on these days, so that a decree 
taken at one term provides for a sale which cannot be confirmed until the term six 
months later; the net result [since the defendant had go days to answer] is that no 
suit can be completed in less than nine months from the date of filing.” Eaton, 
Deficiency Judgments and Decrees, 20 Va. L. Rev. 743, 746 (1934). 

29. Cf. the New York statute abolishing the right of action for alienation of affec- 
tions, criminal conversation, seduction, and breach of promise to marry, N.Y. Crv. 
Prac. Act. §§ 61a-61i, discussed in ch. 6, supra. 

30. Mitchell v. Battle, 231 N.C. 68, 55 S.E.2d 803 (1949). 

31. In 1932 there were 249,000 foreclosures of non-farm mortgages, with a value 
of $1,494,000,000; in 1933, 252,000 foreclosures of mortgages with a value of 
$1,512,000,000. In 1932 there were 256,000 foreclosures of farm mortgages with a 
value of $768,000,000; the foreclosure rate was 38.8 per thousand farms. 1 GoLp- 
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quoted—chapter 36 of the Laws of 1933—was the first in a series of 
legislative attempts at the same session to deal with the mortgage 
problem. It was enacted on February 6. On February g the legisla- 
ture approved a joint resolution requesting a voluntary moratorium 
until November 1, 1934, on all principal payments secured by 
mortgages on farm lands and homes, so long as interest and taxes 
were paid.** On April 18 chapter 275 was enacted, dealing rather 
comprehensively with the foreclosure problem.** Section one em- 
powered the courts, prior to confirmation of any foreclosure sale of 
real estate, to enjoin the sale or its confirmation on the ground that 
the amount bid or price offered was inadequate and inequitable and 
would result in irreparable damage. Section two authorized the 
courts, prior to confirmation, to order resale upon such terms as 
might be just and equitable. Section three provided that in suits for 
deficiency judgments after the exercise of a power of sale, the mort- 
gagor, if the holder of the obligation was the purchaser at the sale, 
could defend by showing that the property was fairly worth the 
amount of the debt secured by it at the time and place of sale.* 
All these provisions applied to existing mortgages; they included, 
without being limited to, purchase-money mortgages. On May 15 
the time within which actions for deficiencies might be brought was 
limited to one year from the date of sale.** 

The impact of chapter 275 may be indicated by a brief summary 
of the changes it effected in North Carolina law. Under the prior 
law, if a substantially higher bid was made within ten days after 
sale, either under power or by court order, the sale was reopened 
and a resale was required.** In the absence of an upset bid, the 
courts had little control over the sale and the deficiency that 
might result. North Carolina followed the general rule that the 


smiTH, A STtupy oF SAVING IN THE UNITED STATES 745-51 tables M-22 and M-28 
(1955). For contemporary descriptions of the economic crisis, see Note, 47 Harv. L. 
Rev. 299 (1933); Brabner-Smith, Economic Aspects of the Deficiency Judgment, 20 
Va. L. Rev. 719 (1934); Perlman, Mortgage Deficiency Judgments During an 
Economic Depression, 20 Va. L. REv. 771 (1934); Jennings & Sullivan, Legal Plan- 
ning for Agriculture, 42 YALE L.J. 878, 886 et seq. (1933); Comment, 42 Yate L.]. 
1236 (1933); Carey, Mortgage Foreclosures in Cook County, 19 A.B.A.J. 275 (1933)- 

32. N.C. Pub. Laws 953 (1933). 

33. N.C. Pub. Laws 401 (1933), now N.C. Gen. Strat. § 45-21.36 (1957). 

34. Section 3 applied to personal as well as real property. 

35. N.C. Pub. Laws 880 (1933). Two bills relating to a moratorium on fore- 
closures (S.B. 424 and 432) failed to pass. N.C.S. Jour. 364, 370, 403 (1933). In 
addition, various local laws provided for moratoria. See N.C. Pusric-LocaL AND 
Private Laws 48, 303, 480 (1933); Poteat, State Legislative Relief for the Mortgage 
Debtor During the Depression, 5 Law & ConTEMP. Pros. 517, 521 n. 25 (1938). © 

“36. N.C. Cope ANN. § 2591 (Michie 1931). 
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amount realized upon the sale was conclusive of market value, and a 
deficiency judgment could be recovered for the difference between 
the debt (plus interest, costs, and taxes) and the amount realized 
on the sale.** The courts had a general supervisory authority over 
foreclosures, especially by proceedings in equity,** and it may be 
that the North Carolina courts in the depression years, like other 
courts, indulged in the practice of refusing to confirm sales because 
of “fictional irregularities.”** In general, however, the foreclosure 
satisfied the debt only to the extent of the amount produced by the 
sale; mere allegations of inadequacy of the price would not justify 
an order setting aside the sale unless the inadequacy was so great as 
to suggest fraud or “shock the conscience” of the court.*? In Bolich 
v. Prudential Insurance Co.*' the court held specifically that “mere 
allegations of general depression before the property has been sold 
and an unconscionable purchase price established” would not war- 
rant enjoining the exercise of a power of sale in a deed of trust.*” 


The power of a court of equity to restrain sales of real estate made 
in pursuance of the terms of a mortgage or deed of trust is undoubted. . . . 
However, the exercise of the beneficent powers of equity has usually 
been based upon allegations of fraud, restraint, oppression, usury, mis- 
take and other facts disclosing unconscionable advantage. Unless such 
elements are alleged, the courts have refused to stay the exercise of a 
power of sale... when all the necessary requisites of a valid sale have 
been observed and pursued.** 


Although the Bolich case, narrowly construed, held only that the 
mere prospect of an inadequate price because of depressed condi- 
tions would not warrant an injunction, the practice appears to have 
been to confirm, or to refuse to set aside, sales regardless of allega- 
tions as to inadequacy of price.** 

Thus, prior to 1933, deficiency judgments were obtainable as a 
matter of course, no distinction being made with respect to pur- 
chase-money mortgages; and, apart from the statutory upset bid 


37. See Notes, 11 N.C.L. Rev. 172 (1932); 82 U. Pa. L. Rev. 261 (1934). 

38. Richmond Mortgage & Loan Corp. v. Wachovia Bank & Trust Co., 300 U.S. 
124 (1937). Cf. N.C. Cope ANN. § 2591 (Michie 1931); In re Ware, 187 N.C. 693, 
122 S.E. 660 (1924). 

39. Note, 82 U. Pa. L. Rey. 261, 263 (1934). 

40. Roberson v. Matthews, 200 N.C. 241, 156 S.E. 496 (1931); Weir v. Weir, 
196 N.C. 268, 145 S.E. 281 (1928). 

41.202 N.C. 789, 164 S.E. 335 (1932). 

42. 202 N.C. at 792, 164 S.E. at 336-37. 

43. 202 N.C. at 791, 164 S.E. at 336. 

44. See note 40 supra. 
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and the equitable doctrine of unconscionable price, the amount 
realized at the sale was the amount to be credited against the debt, 
rather than some alternative measure of the value of the land. By 
contrast, after the 1933 legislature had done its work, the courts 
were authorized to enjoin the sale or its confirmation, and to order 
resale, on the ground that the bid or price was inadequate or 
inequitable; and, if the sale was pursuant to power rather than 
court order, and the holder of the obligation became the purchaser, 
the mortgagor could prove the fair value of the land in defense to 
the action for the deficiency. In addition, the right to a deficiency 
judgment was abolished with respect to all future mortgages for 
purchase-money. 

In Richmond Mortgage & Loan Corp. v. Wachovia Bank & 
Trust Co.,*° the United States Supreme Court unanimously upheld 
the constitutionality of section three of chapter 275 against the con- 
tention that it impaired the obligation of the contract.*® The North 
Carolina Supreme Court had previously upheld sections one and 
two.*7 

Similar legislation, of course, was being enacted all over the 
country.** The dominant purpose of all this activity was obviously 
to relieve mortgage debtors from the predicament in which they 
had been placed by the depression. Indeed, the legislation that has 


been noticed was only a part of a broader legislative movement for 


45-300 U.S. 124 (1937). 

46. The Court made a confusing reference to “strict foreclosure,” 300 U.S. at 130, 
and attributed to the court in a foreclosure suit in equity a greater degree of control 
over the sale and the deficiency than can be supported by the North Carolina cases. 

47. Woltz v. Asheville Safe Deposit Co., 206 N.C. 239, 173 S.E. 587 (1934); 
Barringer v. Wilmington Savings Trust Co., 207 N.C. 505, 177 S.E. 795 (1935). 

48. For a comprehensive summary, see Poteat, supra note 35, at 538. See also, in 
addition to the works cited supra note 31, Skilton, Government and the Mortgage 
Debtor, 1929-39, 18 Temp. L.Q. 61 (1943); Friedman, The Enforcement of Personal 
Liability on Mortgage Debts in New York, 51 YALE L.J. 382 (1942); Skilton, Mort- 
gage Moratoria Since 1933, 92 U. Pa. L. Rev. 53 (1943); Stanley, The Effect of 
Economic Depression upon Foreclosure, 27 Ky. L.J. 365 (1939); Farage, Mortgage 
Deficiency Judgment Acts and Their Constitutionality, 41 Dick. L. Rev. 67 (1937); 
Eaton, Deficiency Judgments and Decrees, 20 Va. L. Rev. 743 (1934); Carey, 
Brabner-Smith, & Sullivan, Studies in Foreclosures in Cook County: II. Foreclosure 
Methods and Redemption, 27 Inu. L. Rev. 595 (1933); Chamberlain, The Legis- 
latures and Relief of Debtors, 19 A.B.A.J. 474 (1933). 

In one famous case the Wisconsin Supreme Court asserted the power of the courts, 
without the aid of legislation, to do substantially what was authorized by ch. 275 of 
the North Carolina statutes: to refuse confirmation for inadequacy of price, to order 
resale and fix an upset price, and to require the mortgagee to credit against the debt 
the fair value of the property. Suring State Bank v. Giese, 210 Wis. 489, 246 N.W. 


556 (1933). 
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the relief of debtors generally.** The specific problem with which we 
are concerned may be conceived of as lying at the center of a series 
of concentric circles: The problem confronting the legislatures and 
the courts, in its broadest outlines, concerned distressed debtors 
in general. Within this area—and also within the reach of state, as 
distinguished from national, legislative competence—the problem of 
the mortgage debtor presented a special case. Within this area, in 
turn, the problem of the deficiency judgment was particularly acute. 
The liquidation of mortgage indebtedness, with the ensuing loss of 
homes, farms, and business establishments, was bad enough without 
more. When, in addition, as the result of forced sale at depressed 
prices, the mortgage debtor was burdened with a judgment that 
could be enforced by sale of his unmortgaged assets, the problem 
was aggravated. And, finally, when the mortgagee who foreclosed 
and obtained a deficiency judgment was the vendor who had taken 
the mortgage to secure payment of the purchase price, the 
plight of the mortgagor appears to have aroused the greatest 
concern of all. In this study, since we are concerned with the policy 
of the statute relating to deficiency judgments under purchase- 
money mortgages, we shall deal with the policy of debtor-relief 
legislation only to the extent necessary to place the immediate prob- 
lem in context. It will be necessary to consider in some detail laws 
directed against deficiency judgments, whether limited to purchase- 
money mortgages or not; we shall be less concerned with other 
types of relief for the mortgage debtor, and still less with laws for 
the relief of debtors in general. 

It would be a serious mistake, however, to evaluate chapter 36 
of the North Carolina statutes simply as a depression measure for 
the relief of mortgage debtors. This is made clear, in the first place, 
by the fact that the statute had prospective operation only. It con- 
tributed nothing to the alleviation of the typical problem, which was 
that of mortgagors who had bought, or borrowed, in times of high 
prices and who had defaulted in times of low prices. The immediate 
effect of the statute, at least, would be upon transactions in a 
critically depressed real estate market. In its measures for relief of 
the typical mortgage debtor, North Carolina made no distinction 


49. In 1933, Congress amended the Bankruptcy Act to provide new composition 
procedures and extensions for noncorporate debtors and farmers. Act of March 3, 
1933, 47 Stat. 1467. See Poteat, supra note 35, at 518; Moore, Drestors’ AND 
Creprrors’ Ricuts 8 (1955). In the same year, Congress passed the “gold clause” 
act, 48 Stat. 112, The Home Owners’ Loan Act, id. at 128, and other legislation 
having debtor-relief aspects. 
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between purchase-money mortgages and others. Moreover, the 
statute was designed as a permanent change in the law—not, like 
much of the legislation of the period, as a temporary emergency 
measure, Oregon had enacted a statute substantially identical with 
chapter 36 of the North Carolina statutes as early as 1903.°° So 
similar is the operative language of the two statutes that the North 
Carolina version may well have been modeled on that of Oregon; 
note particularly the italicized passage: 


When judgment or decree is given for the foreclosure of any mortgage, 
hereafter executed, to secure payment of the balance of the purchase 
price of real property, such judgment or decree shall provide for the sale 
of the real property, covered by such mortgage, for the satisfaction of 
the judgment or decree given therein, and the mortgagee shall not be 
entitled to a deficiency judgment on account of such mortgage or note 
or obligation secured by the same.* 


That, too, was a time of depression;** yet the statute was preventive 
rather than therapeutic, and was highly selective. At its 1903 session, 
the Oregon legislature took no other action respecting mortgage 
foreclosures. Despite the fact that it is in times of depression that 
legislatures have addressed their attention to deficiency judgments 
under purchase-money mortgages,” it seems clear that depression 


50. Ornk. Rev. Stat. § 88.070 (1953). 

51. Ibid. (Emphasis added.) (The phrase, “hereafter executed,” is omitted in the 
1953 compilation as no longer necessary.) The suggestion that this was the model for 
the North Carolina statute is reinforced by the proviso in the latter requiring that the 
evidence of indebtedness show on its face that it is for the balance of purchase-money 
for real estate. The Oregon statute had been held applicable in an action by a trans- 
feree of the note and mortgage without notice that it was for purchase-money. 
Wright v. Wimberly, 79 Ore. 626, 156 Pac. 257 (1916). Evidently the North 
Carolina legislature knew of this construction and wished to avoid its harsh result. 

52. “It is a fact of which courts in Oregon should take judicial notice, that in the 
year 1897 and for some time thereafter, great financial depression prevailed in the 
Pacific Coast states. Persons who had purchased real property in that territory during 
the earlier flush times by paying a part of the purchase price and giving a mortgage 
to secure the remainder, found it impossible, if they had not disposed of the property 
prior to the monetary stagnation, to discharge their legal obligations, whereupon the 
foreclosure of liens became inevitable. As there was no money then easily to be 
secured, the creditor, upon a sale of the premises pursuant to the decree, usually 
became the purchaser for almost a nominal sum and far below the mortgage debt, 
thereby obtaining a recovery over upon the personal obligation of the mortgagor for 
the remainder, thus taking all the property the debtor then had and jeopardizing his 
prospects of ever obtaining any more land. In order to prevent a repetition of such 
conduct on the part of a creditor, [the 1903 statute] was passed.” Wright v. Wim- 
berly, 94 Ore. 1, 17, 184 Pac. 740 (1919). Nationally, the period 1898-1903 is rated 
as one of prosperity, THorp, Business ANNALS 138-39 (1926). But cf. 2 Encyc. 
Soc. Scr. 95 (1933). 

53. In addition to North Carolina, three states in the early Thirties enacted statutes 
abolishing deficiency judgments on purchase-money mortgages. California: “No defi- 
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conditions do not entirely account for such legislation, and that 
something more than “debtor relief” was involved.™ 


im. THE PurRPosE AND EFFECT OF THE STATUTE 


The first step toward understanding the purpose of the statutes 
abolishing deficiency judgments on purchase-money mortgages is to 
determine the type of transaction to which they applied. Except in 
laws relating to deficiency judgments, purchase-money mortgages 
had been distinguished from others principally in connection with 
problems of priority: thus, such a mortgage excludes any claim for 
dower in the land, and, though unrecorded, is superior to the lien of 
a prior judgment against the mortgagor.*® For purposes of such 
problems, the term was generally held to include any mortgage to 
secure all or part of the purchase price given as part of a single 
transaction in which the property was acquired, whether the credit 
was extended by the vendor or by a third party.*® For purposes of 


ciency judgment shall lie in any event after any sale under a deed of trust or mort- 
gage given to secure payment of the balance of the purchase price of real property.” 
Cal. Stats. ch. 642, § 5 (1933), amended in 1935 to read: “No deficiency judgment 
shall lie in any event after any sale of real property for failure of the purchaser to 
complete his contract of sale, or under a deed of trust, or mortgage, given to secure 
payment of the balance of the purchase price of real property.” Cat. Cope Crv. Proc. 
§ 580b. Montana: “Upon the foreclosure of any mortgage, hereafter executed, to any 
vendor of real property or to his heirs, executors, administrators, or assigns, for the 
balance of the purchase price of such real property, the mortgagee shall not be 
entitled to a deficiency judgment on account of such mortgage or note or obligation 
secured by the same.” Mont. Rev. Cones ANN. § 93-6008 (1947). South Dakota: 
“When judgment or decree is given for the foreclosure of any mortgage, hereafter 
executed, to secure all or any part of the purchase price of real property, such judg- 
ment or decree shall provide for the sale of the real property, covered by such mort- 
gage, for the satisfaction of the judgment or decree given therein, and the mortgagee 
shall not be entitled to any deficiency judgment on account of such mortgage or note 
or obligation secured by the same.” S.D. Laws ch. 138 (1933), as amended, S.D. 
Cope § 39.0308 (1939). The South Dakota statute required that the note be 
endorsed to show that it was for purchase-money, in which case it was non-negoti- 
able; but absence of the endorsement did not affect the rights of the parties, which 
were to be “the same as though such note had been properly endorsed.” There was 
also a provision that the statute should not affect “the liabilities of the parties to a 
contract for sale of real estate prior to the time such contract is merged into a mort- 
gage note and mortgage, and judgment for foreclosure or for the amount due under 
such contract or any other customary judgment, may be rendered under such con- 
tract.” Ibid. The resemblance of this statute to North Carolina’s, and of both to 
Oregon’s, is striking. The South Dakota statute was enacted February g. 

54. Washington in 1897 enacted a broad scheme for debtor relief, Wash. Laws 70 
(1897), including a provision limiting all future mortgagees to the property mort- 
gaged for the satisfaction of the debt. The provision was held unconstitutional as an 
unwarranted infringement of liberty of contract. Dennis v. Moses, 18 Wash. 537 
(1898). 

55.1 Jones on Morteaces § 582 et seq. (8th ed. 1928); MacCueEsNney, PRrin- 
CIPLEs OF REAL EstatEe Law 676-77 (1928). 

56. MacCuesney, loc. cit. supra note 55; 1 JONES, op. cit. swpra note 55, § 586. 
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the deficiency judgment law, however, Oregon rejected that broad 
definition. The rule concerning priorities had been devised to give 
maximum protection to those who supplied credit for the purchase 
of land; it was broadly applied to effectuate that purpose. The 
deficiency statute had a different purpose: 


A purchase-money mortgage is defined ...as follows: 


“A mortgage given, concurrently with a conveyance of land, by the 
vendee to the vendor, on the same land, to secure the unpaid balance of 
the purchase price.” . . 

While this definition is not the universal one, it seems to us that in 
enacting [the deficiency judgment law] the legislature acted with the 
kind of purchase-money mortgage in view, as defined above; that is, 
that the purpose of the law was to encourage and protect the purchaser 
of real estate, which perchance is made for the purpose of obtaining a 
home; that it was not the intent of the lawmakers to render it more 
difficult for such a purchaser to obtain a loan and pay the cash for a 
home, and receive the benefit of any lower price of the realty that might 
be made on account of such cash payment. That if the law should be so 
construed that anyone obtaining a loan and giving a real estate mort- 
gage to a third party not the vendor of the land to secure the payment 
thereof, when it was contemplated that the money borrowed should be 
used in payment for the real property purchased at the time, would be 
executing a mortgage “to secure payment of the balance of the purchase 
price of real property,” within the purview of the statute, and that the 
lender could only look to the property upon a foreclosure proceeding, 
then the person wishing to purchase a home or other real property, 
would be hampered and his credit impaired, and it might well be said 
that: “The last state of that man is worse than the first.” In such event, 
the beneficent purpose of the law would be thwarted. It must be con- 
sidered that the bank was not speculating in real estate in the transaction; 
it was doing a banking business. It was not the purpose or the intent 
of the law to regulate banking business or the loaning of money. The 
ordinary transactions of a bank do not come within the provisions of the 
actin’ 


The court’s analysis of the legislative purpose is hardly profound; 
yet the limitation of the statute to the situation in which the credit 
is furnished by the vendor is highly significant. The North Carolina 
Supreme Court has never had occasion to determine this question 
of construction, but it seems in the highest degree likely that it 
would reach the same result, especially in view of the evidence 
indicating that the North Carolina legislature was aware of the 
Oregon statute and the construction placed upon it by the Oregon 


57. Ladd & Tilton Bank v. Mitchell, 93 Ore. 668, 675-76, 184 Pac. 282, 284 
(1919). 
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courts.** For priority purposes, North Carolina adhered to the 
general rule that a purchase-money mortgage might be given to a 
third person;*® but, like the Oregon court, the North Carolina court 
would, in all probability, recognize that the meaning given to the 
term for priority purposes is not controlling. California has followed 
the Oregon ruling.” Informed opinion in North Carolina is to the 
effect that the statute does not apply where the creditor is a third 
party.’ We shall, therefore, proceed on the assumption that the 
statute applies only to “a mortgage given, concurrently with a 
conveyance of land, by the vendee to the vendor, on the same 
land, to secure the unpaid balance of the purchase price.” 

If this is a correct interpretation of the statute and an accurate 
reflection of the legislative intent, it is significantly revealing as to 
the legislative policy. In this light, the statute is one to regulate the 
relationship of vendor and purchaser when the vendor assumes the 
financing function. It has no bearing whatever upon what is prob- 
ably the more common transaction, in which the credit is extended 
by a third person. It says to the vendor: “If you assume to finance 
the sale of your own land, you must look solely to the security of the 
land for your payment; you may not rely upon the personal obliga- 
tion of the purchaser.” It places upon the vendor the entire risk of 
a decline in the value of the property, while preserving to the pur- 
chaser the benefit of any profit that may result from an increase in 
value. Moreover, it gives the purchaser, in effect, the unilateral 
option to rescind a bad bargain, losing no more than his down pay- 
ment and whatever other payments he may have made _ before 
rescinding (or defaulting). Except that the purchaser is not given 
the right to recover such payments, the effect is the same as if all 
such transactions were conclusively presumed to be fraudulent, or 


58. See note 51 supra. 

59. Moring v. Dickerson, 85 N.C. 466 (1881). “True it is, that in the case just 
cited the mortgage was to the vendor of the land, but in point of right and principle 
it can make no difference whether it be given to the vendor, himself, for the purchase 
money, or to one who actually advances the means to pay the purchase money to the 
vendor....” Id. at 471-72 (Ruffin, J.). 

60. Peterson v. Wilson, 88 Cal. App. 2d 617, 630-31, 199 P.2d 757, 765-66 
(1948). 

61. Letter dated January 10, 1959, from Frank W. Hanft, Professor of Law, 
University of North Carolina, and member of the General Statutes Commission; letter 
dated January 29, 1959, from Thomas C. Ruff, Esq., of Whitlock, Dockery, Ruff & 
Perry, Charlotte; letter dated February 2, 1959, from Mr. Lex Marsh, of the Mort- 
gage Bankers Association of the Carolinas, Charlotte; letter dated February 13, 1959, 
from Mr. Carlyle McDowell, Vice President, Wachovia Bank & Trust Co., Winston- 
Salem; letter dated September 16, 1959, from Mr. Claude Currie, President, Security 
Savings & Loan Ass’n, Durham. 
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as if the purchaser were an infant. The latter analogy is the better 
one, since the substantial protection of the statute is afforded to the 
purchaser even when the notes have been transferred to a holder 
without notice that they are secured by a purchase-money mortgage. 
In North Carolina, this result is accomplished at the expense of the 
vendor.” In other states, it is accomplished at the expense of the 
innocent transferee.” In those states, it is literally true that the 
effect of the statute is the same as if the defense of infancy were 
made available,” or as if the note were rendered nonnegotiable.® 
In North Carolina, the purchaser is given substantially the same 
protection; the only difference is that the legislature accomplished 
the result more equitably by imposing the loss on the vendor rather 
than the transferee. If the Oregon statute had given the purchaser 
the defense of fraud without requiring him to prove fraud in fact, 
presumably the defense would not have been available against a 
holder in due course; as the statute stands, the defense is so avail- 
able; and, under the North Carolina statute, while the defense is 
not available if the note does not show that it is for purchase-money, 
the purchaser can recoup from the vendor the deficiency he must 
pay to the holder. 

This is fairly drastic handling for a type of transaction that on 
the surface appears to be a rather innocuous one. Before we inquire, 
however, why the legislature should be so antipathetic to vendors 
who finance their own purchasers, let us inquire into the economic 
effect of such a statute. 

Given certain assumptions, the statute, drastic though it may 
sound, may have negligible effect. If vendors who take purchase- 
money mortgages to secure payment of the purchase price do not 
rely on the personal credit of the purchaser, but solely on the 
security, and if, consistently with this attitude, they require a down 
payment sufficient to insure the adequacy of the security despite 
any foreseeable decline in value, then the absence of the right to a 
deficiency judgment should be of little interest to them, and the 


62. It will be recalled that if the vendor fails to include in the note a statement 
that it is so secured he is liable to the purchaser for damages—i.e., for the amount 
he is required to pay a holder without notice. 

63. As to Oregon, see note 51 supra; as to South Dakota, see note 65 infra. 

64. Infancy is a defense against a holder in due course. UNrrormM COMMERCIAL 
Cove § 3-305. 

65. Cf. the South Dakota statute, supra note 53, expressly declaring the note non- 
negotiable. In Oregon, presumably the note would remain negotiable in the sense that 
other defenses would be cut off, but this is academic since the statute affords a 
plenary defense. 


| 
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statute should not appreciably affect their business practices. If, on 
the other hand, such financiers do rely on the personal credit of the 
purchaser as a safeguard against an unforeseen decline in value, 
they may be expected to offset in some fashion the loss of this advan- 
tage. In particular, if such financiers are willing to accept lower down 
payments in relation to the value of the land than others consider 
prudent, and if their willingness to do this is based upon the 
personal obligation of the purchaser, they will change their prac- 
tice. They will require a higher down payment, or a higher price, 
or a higher interest rate,°° to compensate them for the lost value of 
the right to recover the deficiency. In general, assuming that the 
right to the deficiency is a valuable one, the effect of the statute will 
be: (a) to induce the vendor to resort, if he can, to some remedy 
other than foreclosure and suit for deficiency; or (b) to induce the 
vendor to adopt some form for the transaction other than that of a 
conveyance and purchase-money mortgage, and not within the 
reach of the statute; or (c) to induce the vendor to change his busi- 
ness practices in such a way as to offset loss of the right to the 
deficiency. In the process of changing his business practices, it may 
be that he will lose such competitive advantages as he may have 
had over other financiers, especially since financiers other than ven- 
dors:still enjoy the right to recover the deficiency.” Thus, a possible 
effect of the statute would be to discourage financing by the vendor 
to such an extent that practically all real estate financing would be 
done by others than the vendor—e.g., by banks, savings and loan 
societies, insurance companies, or other financial institutions. 

A legislature determined to discourage vendor-financing would 
be well advised to provide against the first two contingencies that 
have been mentioned: that the vendor might seek a remedy, other 
than foreclosure and suit for the deficiency, that would secure to 
him substantially the same benefits that were his under that remedy, 
or that he might evade the statute by casting the transaction in 


66. In Dennis v. Moses, 18 Wash. 537 (1898), supra note 54, the mortgagor pur- 
ported to waive the protections afforded by the statute, including the prohibition 
against deficiency judgments, and the agreement recited that in consideration of this 
waiver, a lower interest rate was charged than would otherwise have been required. 
Id. at 556. In holding the statute unconstitutional, the court observed that one of its 
effects would be to raise interest rates. Id. at 557. 

67. This was unqualifiedly true of the Oregon statute of 1903, which abolished 
purchase-money deficiency judgments entirely, while leaving other mortgages un- 
affected. With reference to the North Carolina statute, it must be noted that con- 
temporaneous legislation (N.C. Laws ch. 275 (1933) ) required all mortgagees 
in effect to credit the purchaser with the fair value of the property. 
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another form. The North Carolina legislature did not provide 
against these contingencies. Suppose that Bullington, instead of 
exercising his power of sale and suing for the deficiency, had simply 
sued Angel on the notes in North Carolina. He would then have 
recovered a judgment for the full amount of the unpaid balance, 
which could be satisfied by execution upon Angel’s North Carolina 
assets.°° The Oregon court refused to hold that such a statute by 
implication precluded the mortgagee from electing to sue on the 
personal obligation.® In California, on the other hand, the mort- 


68. 3 JoNEs op. cit. supra note 55, §§ 1565, 1572 et seq. (8th ed. 1928); Warren 
v. Herrington, 171 N.C. 165, 88 S.E. 139 (1916); cf. Councill v. Bailey, 154 N.C. 54, 
69 S.E. 760 (1910). Whether or not this procedure gives the vendor the equivalent 
of the right to foreclose and recover the deficiency, and entails the same evils against 
which the statute was directed, is a complex question. If the judgment on the per- 
sonal obligation is satisfied, the mortgage is, of course, discharged, and the purchaser 
becomes the owner of the land. Thus, we do not have a basis for the characteristic 
complaint against the purchase-money deficiency judgment, that the vendor “takes 
back his land” and recovers the deficiency in addition. But whether the purchaser is 
any better off because of this circumstance depends upon the value of the land. If 
the land in Bullington v. Angel was not, in fact, worth more than the first mortgage, 
the advantage to the purchaser in keeping it is dubious, even though he had acquired 
an apparent “equity” of $500 by his down payment. The most that can be said is 
that if ownership cannot in any case be considered a burden to him, he is better off 
than if there had been foreclosure and deficiency judgment because of the possibilty 
that the land may be worth more than the first mortgage. If the judgment on the 
personal obligation is not satisfied, the question becomes whether execution can be 
levied on the mortgaged property, with or without the benefit of the mortgage lien, 
as well as on other assets of the purchaser. If it can be levied on the mortgaged 
property with benefit of the lien, the situation is indistinguishable from that under 
foreclosure and suit for deficiency: the mortgaged property can be sold and other 
assets can be attached for the rest. If the vendor may levy on the mortgaged land, 
but without benefit of the lien, he is worse off to the extent that there are liens prior 
to his judgment, but the purchaser is no better off. If the vendor may not levy on the 
mortgaged land, the most he can do is satisfy the judgment out of other assets, leaving 
the purchaser with ownership of the land, as above. If the vendor must levy on other 
assets before resorting to the mortgaged land, the result will depend on the avail- 
ability of other assets; if there are none, the result will be the same as in the case 
of foreclosure and deficiency judgment. North Carolina follows the general rule, 3 
Jones, op. cit. supra at § 1587, that there may not be execution on the mortgaged 
property, Warren y. Herrington, supra. However, in Bullington v. Angel, that prop- 
erty was in Virginia. If Bullington had sued on the debt in North Carolina, then fore- 
closed in Virginia, then levied on assets in North Carolina to satisfy the judgment, 
it would have required considerable ingenuity to defeat his scheme to avoid the 
statute. For this reason, as well as for the reason that the purchaser may be no 
better off by virtue of being left with ownership of the property, we shall proceed 
on the assumption that by suing on the debt the vendor obtains substantially the 
equivalent of a deficiency judgment. He is certainly not limited to the security. 

69. Page v. Ford, 65 Ore. 450, 131 Pac. 1013 (1913). By statute in Oregon, a 
suit to foreclose could not be maintained during the pendency of an action at law 
for the debt, “nor thereafter, unless judgment be given in such action that plaintiff 
recover such debt or some part thereof, and an execution thereon against the prop- 
erty of the defendant in the judgment is returned unsatisfied in whole or in part.” 
Id. at 456, 131 Pac. at 1015-16. See also Wright v. Wimberly, 94 Ore. 1, 9, 184 Pac. 
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gagee could not elect to sue on the personal obligation; by virtue 
of statute, there was only one procedure for recovering a debt 
secured by mortgage, and that required exhaustion of the security as 
a condition precedent to further recovery.” When the statute 
abolishing the right to deficiency judgments under purchase-money 
mortgages was superimposed on this plan, the purchase-money 
mortgagee was effectively limited to the security. In North Carolina, 
this result could be reached only by a broad interpretation designed 
to make the statute effective despite inadequate foresight in its 
drafting—an interpretation such as was rejected by the majority of 
the Oregon court. 

The vendor-financier might also escape the incidence of such 
a statute by resorting to the installment land contract instead of 
the conveyance and purchase-money mortgage. This is a form of 
transaction that has traditionally afforded much less in the way of 
safeguards to the purchaser than a mortgage." In North Carolina, 
as in other states, it was possible for the vendor in such a transaction 
to sue for specific performance, obtain a decree for the purchase 
price, enforce his vendor's lien on the property, and recover any 
deficiency by levying execution on other property of the purchaser.” 
While for some purposes North Carolina had characterized such a 
proceeding as in substance one to foreclose a mortgage,” it would 
be a rather bold feat of construction to hold the deficiency-judgment 


- 740 (1919). For the view that the statute should be construed as abrogating the right 
to recover judgment on the personal obligation while retaining the security of the 
mortgage, see id. at 21-23, 131 Pac. at 746-47 (concurring opinion); for the view 
that the right to sue on the personal obligation, with waiver of the mortgage security, 
is not an adequate substitute for the right to foreclose and recover the deficiency, see 
id. at 25, 131 Pac. at 747-48; for the view that the statute should be read as abolish- 
ing the right to sue on the personal obligation, and confining the mortgagee to the 
security, see id. at 44 et seq., 131 Pac. at 754 et seq. (concurring opinion). 

70. Cat. Cope Crv. Proc. § 726; Winkleman v. Sides, 31 Cal. App. 2d 387, 406, 
88 P.2d 147, 156 (1939). The South Dakota statute, supra note 53, prohibited suit 
on the note. See Federal Deposit Ins. Co. v. Stensland, 70 S.D. 103, 15 N.W.2d 8 
(1944), discussed at note 155 infra. 

71. See Barkis v. Scott, 34 Cal. 2d 116, 208 P.2d 367 (1949); Act, Recommenda- 
tion & Study Relating to Installment Land Contracts, N.Y.L. Rev. CoMM’N REP. 343 
(1937); Durfee, Foreclosure of Land Contracts in Michigan, 7 Micn. Sr. B.J. 166 
(1927); Hancock, Installment Contracts for the Purchase of Land in Nebraska, 38 
Nes. L. Rev. 953 (1959). 

72. Councill vy. Bailey, 154 N.C. 54, 69 S.E. 760 (1910). See also Morgan v. 
“Sie 203 Ala. 47, 82 So. 7 (1919); Taft v. Reddy, 191 Wis. 144, 210 N.W. 364 

1926). 

73. Councill v. Bailey, 154 N.C. 54, 69 S.E. 760 (1910); Crawford v. Allen, 189 
N.C. 434, 127 S.E. 521 (1935); First Nat’l Bank of Johnson City v. Pearson, 119 N.C. 
494, 26 S.E. 46 (1896); cf. Allen v. Taylor, 96 N.C. 37, 1 S.E. 462 (1887). See 
Note, 12 N.C.L. Rev. 284 (1934). 
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statute applicable to installment contracts. At the legislative session 
following that in which its similar statute was passed, California 
belatedly enacted an amendment extending it to the case of the 
purchaser who fails to complete his contract of sale.™* Thus, Cali- 
fornia sealed off both of the most obvious ways in which vendor- 
financiers could evade the statute; the North Carolina legislature 
left both open.” 

This kind of draftsmanship, it must be confessed, casts some 
doubt upon the hypothesis as to the legislative policy. We have 
tentatively suggested that, since the purchase-money mortgage was 
singled out for special and rather drastic treatment, the legislature 
was concerned about the situation in which the vendor finances the 
sale, and was particularly concerned for the protection of the pur- 
chaser in that situation. The question may well be asked: If that 
was the purpose, why confine the remedial statute to deficiency 
judgments when the mortgagee could inflict substantially the same 
injury on the mortgagor simply by suing on the personal obligation, 
and why confine it to purchase-money mortgages and thereby in- 
duce the vendor to resort to the relatively oppressive land contract, 
through which he could still recover the equivalent of a deficiency 
judgment? The only answer is simply that legislatures do not always 
see the whole problem, and are not always astute to close all the 
loopholes. The evidence is strong that the legislature wanted to 
furnish protection to the purchaser where the vendor did the financ- 
ing. The only alternative possibility is that there was something dis- 
tasteful about the action to recover a deficiency under a purchase- 
money mortgage, as an action, that was not shared by actions on 
personal obligations, suits for specific performance, and actions to 
recover mortgage deficiencies brought by third-party mortgagees. 
This is manifestly absurd."* California’s amendment of its statute to 
plug the installment-contract loophole confirms the conclusion: the 





74. See note 53 supra. 

75.A third possibility of evasion—giving the purchaser a deed without taking a 
mortgage back, and foreclosing the “vendor’s lien” of British equity—was not avail- 
able in North Carolina, which recognizes no lien for purchase money in favor of the 
vendor who has conveyed. Womble v. Battle, 38 N.C. 161 (3 Ired. 182) (1884). See 
also Hickson Lumber Co. v. Gay Lumber Co., 150 N.C. 282, 288-89, 63 S.E. 1045, 
1048 (1909). 

76. Cf. Wright v. Wimberly, 94 Ore. 1, 45, 184 Pac. 740, 754 (1919): “The 
legislature did not look upon a suit in equity as an evil and an action at law as a 
virtue, for each is only a form of procedure designed to accomplish a result.” (Con- 
curring opinion.) Moreover, since the statute was prospective only, the courts of 
North Carolina would continue indefinitely to entertain suits for deficiencies arising 
out of mortgages executed prior to its enactment. 
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policy was one of protecting the purchaser where the vendor did 
the financing; the North Carolina legislature simply did not do an 
efficient job of insuring the effectiveness of the policy. 

The third general effect of the statute is that it might require the 
vendor-financier to change his terms and conditions of sale, perhaps 
to such a point that such financing would be discouraged altogether, 
to be replaced by third-party financing. It has been suggested that 
the alternative of third-party financing opens an easy and obvious 
way for “evasion” of the statute and the legislative policy.’ But this 
assumes that the legislative purpose was to protect the purchaser 
against a deficiency judgment irrespective of who furnished the 
credit. It is true that later in the same session the legislature pro- 
vided for the relief of mortgage debtors generally in connection with 
deficiency judgments; but in this earlier statute, the legislature 
singled out the purchase-money mortgage for special and drastic 
treatment. It may very well be that, for reasons that do not yet 
appear, the legislature wished to discourage the practice of financ- 
ing by vendors, and to force a shift to financing by third parties. If 
so, the substitution of a third party for the vendor as financier would 
represent accomplishment rather than frustration of the purpose. 
It is perhaps for this reason that another North Carolina observer is 
reluctant to label as “evasion” the arrangement for third-party 
financing.”* 

We are thus squarely confronted with the question as to why the 
legislature was so hostile toward transactions in which the sale was 
financed by the vendor. In order to keep the problem in perspective, 
however, it will be well, before exploring that question, to examine 
to some extent the hostility toward deficiency judgments in general. 


Iv. THE DEFICIENCY JUDGMENT IN GENERAL 


The deficiency judgment was a relatively late development in 
the law of mortgages, and is said to be entirely the creature of 
statute.” When foreclosure by sale was substituted for earlier 
methods, theoretically for the purpose of giving the mortgagor the 
benefit of any excess in the value of the security over the amount 


77. Hanft letter, supra note 61: “[T]he statute is easy of evasion by the usual 
device of obliging the buyer to borrow the purchase price from some other lender, pay 
the money to seller, and give the mortgage to the lender. Therefore the statute is a 
booby trap for the seller who is ill advised.” 

78. Marsh letter, supra note 61. 

79. Friedman, supra note 48. 
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of the debt, it was thought that as a corollary the mortgagee should 
be entitled to recover the amount by which the security failed to 
satisfy the debt.* In times of depression, however, the right of the 
mortgagee to recover the deficiency, superficially a simple matter 
of equal treatment of the parties, came to be regarded as “an instru- 
ment of oppression” whereby “the mortgagee may be treated to a 
windfall and the mortgagor made to pay his debt twofold.”*! This 
attitude is based upon the assumption that, money being scarce and 
too much land being on the market, there is almost no competitive 
bidding and the price realized upon the sale will not reflect the 
“true” value of the property.*? Despite the analytical difficulties 
involved in this reasoning,* there is no denying that its appeal has 
induced legislatures to curb the right to the deficiency judgment 
in order to prevent the creditor from “profiting unreasonably at the 
expense of a helpless debtor.”** And, interestingly enough, there 
has been little protest from detached observers or even from the 
creditor interests who are “adversely” affected by such legislation.” 


80. The statements in the text are based on the development of mortgage law in 
America. In England, foreclosure by sale was developed in the interest of mortgagees, 
as an alternative to the unsatisfactory procedure of “strict” foreclosure. Tefft, The 
Myth of Strict Foreclosure, 4 U. Cut. L. Rey. 575, 579-80 (1937). Moreover, while 
the concomitant English law provided for a deficiency judgment, it did not give the 
mortgagee an effective or practical remedy for reaching unmortgaged assets. Id. at 
585-86. 

81. Poteat, supra note 35, at 529. 

82. Ibid. 

83. Suring State Bank v. Giese, 210 Wis. 489, 491, 246 N.W. 556, 557 (1933). 
See also Perlman, supra note 31, at 804. Generally, though not in North Carolina, 
there was a substantial reason why the foreclosure sale would not reflect the actual 
market value: the statutory right to redeem after foreclosure discouraged bidding. 
North Carolina had, and has, no statutory period of redemption. 

For a graphic account of the effect of market paralysis on mortgage foreclosures, 
see Federal Title and Mortgage Guaranty Co. v. Lowenstein, 113 N.J. Eq. 200 
(1933). 

84. Farage, Mortgage Deficiency Judgments and Their Constitutionality, 41 
Dicx. L. Rev. 67, 70 (1937). 

85. Mild disapproval is expressed in Stanley, supra note 48, and a British com- 
ment appears to assume the non-existence of the problem: “If, where the borrower has 
other assets, the lender takes action on the covenant for the deficiency after sale it 
is not generally regarded as an undue hardship to the borrower, as the loan has not 
yet been repaid.” Turmer, The English Mortgage of Land as a Security, 20 VA. L. 
Rev. 729 (1934). The only vigorous protest we have received in a sampling of 
opinion is one from Horace Russell, Esq., General Counsel, United States Savings and 
Loan League, Chicago, in a letter dated February 2, 1959: “We are of the opinion 
that anti-deficiency judgment laws are unconstitutional, bad public policy, and 
injurious to the very people intended to be benefited by them, and that the same 
have been passed from time to time purely for political purposes....To abolish 
deficiency judgments in mortgage loan transactions would have the effect of depriv- 
ing individuals of the value of good character and good credit in connection with 
such transactions.” 

In 1937 the California Legislature by joint resolution requested advice from 
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The Model Power of Sale Mortgage Foreclosure Act provides 
in section ten that “Foreclosure under the provisions of this act shall 
fully satisfy the obligation secured by the mortgage foreclosed, re- 
gardless of the sale price or fair value, and no deficiency decree or 
other judgment shall thereafter be obtained on such obligation.”*® 
In the discussions leading to this draft, Nathan William Mac- 
Chesney, General Counsel of the National Association of Real Estate 
Boards, said: 


There is a very substantial opinion in this country that the deficiency 
decree is economically wrong and socially undesirable and somehow we 
should do away with it, but the consensus of opinion based upon that 
debate was that if there is an ascertainment of the value, it should be 
based upon normal conditions and not upon present fair market values 
at the time that the action is taken, which would make a very great 
difference in the question of deficiency judgment. ... 

Somehow in this country we have got to work out the theory of 
deficiency decrees... because this country cannot afford to go through 
another depression with the wiping out of equity values such as we have 
witnessed during the last ten years. 

I would like to see the Committee... give further attention to the 
question of deficiency decrees. As a matter of fact, in the borrowing of 
money—and I represent almost wholly lenders of money and not bor- 
rowers—in the borrowing of money, the lending institution has sources of 
information as to values and so forth, greatly superior to the owner of 
the property, and it would not be any great hardship and would tend to 
prevent unwise and improvident loans if, as a matter of fact, the lender 
were limited to the security of the property upon which he advances 
the money. 

We know that while there is a good deal of talk about character loans, 
there are very few character loans made. The loans, as a matter of fact, 
are made on the property, and this question of deficiency decree is not 
taken into consideration, and generally speaking, it catches only the 
unwary; the people who have had experience in the past do not sign 
the paper and avoid the personal responsibility which goes with it, so 
that it is rather the unsuspecting who is caught in this trap.%7 


federal lending agencies as to whether the enactment of legislation abolishing the 
right to a deficiency judgment upon foreclosure would hamper lending to Californians. 
Cal. Stats. 2741 (1937). (Note that the inquiry did not relate to deficiencies on pur- 
chase-money mortgages; the California statute abolishing the deficiency judgment 
in such cases had been passed in 1933.) The Board of the HOLC replied through its 
general counsel that “such deficiency judgment legislation as you refer to is unwise 
public policy, puts obstacles in the way of the family deciding to acquire a home, 
and should be avoided....” See Poteat, supra note 35, at 532-33 n. 93. In the 
Board’s view, the only evil associated with deficiency judgments related to sales 
for nominal bids, and existing legislation requiring that the fair value of the security 
be credited was adequate. 

86. National Conference of Commissioners on Uniform State Laws (1940). 

87. National Conference of Commissioners on Uniform State Laws, Transcript of 
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William C. Prather, Associate Counsel of the United States 
Savings and Loan League, has dismissed the apparent advantage to 
the lender of the right to a deficiency judgment as largely illusory.** 
In part, his attitude is influenced by the obstacles that depression 
legislation has placed in the way of the remedy;* in part, it is based 
on the fact that such judgments are seldom satisfied;* in part, it 
recognizes that the mortgagor may justly complain that the sale 
price, at least in times of depression, will not reflect the true value: 
“[T]he mortgagee’s control of the bid price at the sale was almost 
complete, meaning that almost the entire amount of the debt could 
be taken in the form of a deficiency judgment.”*' He observes that 
“in several states, Tennessee for one, the right to deficiency judg- 
ment is seldom exercised, and many attorneys in Illinois have 
abandoned the practice except under extraordinary circum- 
stances.”** The deficiency judgment is listed as one of four factors 
“tending most to confuse the issue and which are primarily respon- 
sible for a major part of the delay, trouble, and burdensome expense 
in foreclosure proceedings’;** only 7 per cent of the dollar amount of 
deficiency judgments is ever realized;** in 99.3 per cent of “public” 
sales, the mortgagee is the buyer.” This spokesman for mortgagee 
interests recommended elimination of deficiency judgments: “Of 
negligible value to the lender, they can be of incalculable damage to 
the borrower.”®® He concluded: 


While the deficiency judgment is one of the few advantages bestowed 
upon the mortgagee, the statistics show clearly that the advantage is one 
of theory only, the seven per cent listed as salvaged being hardly worth 
the cost of carrying the total amounts on the books for a period of years 
and the cost and time involved in sporadic efforts at collection. Further- 
more, it can hardly be an advantage to the mortgagee to drive the debtor 


Proceedings (relating to Uniform Short Form Mortgage Act and Uniform Mortgage 
Foreclosure Act), 49th Annual Conference, San Francisco, July 3-8, 1939, pp. 61-62. 

88. Prather, Foreclosure of the Security Interest, 1957 U. Iu. L.F. 420, 437-39 
(reprinted in United States Savings & Loan League, Legal Bulletin, May 1958). 

89. Guiliani (Peter Guiliani, counsel for the National Life Insurance Co.), Some 
Legal Considerations, 61 U.S. Investor 846, 848 (1950). 

go. Hoffman, Recent Legislation of Interest to Lawyers in General Practice, 46 Inu. 
B.J. 20, 28 (1957): “...the general experience, that deficiency judgments are 
seldom of any value.” See also Clark & SHULMAN, LAW ADMINISTRATION IN CON- 
NECTICUT 123-24 (1937). 

g1. Prather, supra note 88, at 438. 

92. Id. at 439. 

93. Id. at 452. 

94. Ibid. 

gs. Ibid. 

96. Id. at 453. 
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into bankruptcy as the result of a large deficiency judgment; in such 
cases the loss may be all the mortgagee’s.*” 


Similar sentiments have been expressed by others; it is said that 
deficiency judgments are practically worthless against even solvent 
debtors,®* and that the principal reason for a deficiency judgment 
in Illinois in 1933 was that it provided a basis for the appointment 
of a receiver who could take immediate possession and collect the 
rents and profits during the redemption period.*® A textbook bearing 
the imprimatur of the American Institute of Banking says: “Because 
of the innumerable cases in which mortgagees have bid in the prop- 
erty at a fraction of its true value and the mortgagors have been left 
owing part of the debt which was secured by the property, some 
states have enacted laws restricting the right to obtain deficiency 
judgments under certain circumstances and imposing requirements 
for the protection of the debtor.”*°° Understandably, the mortgage 
debtor who loses his property and who in addition is saddled with 
a deficiency judgment is bitter and rebellious, and resists payment 
to the utmost.?” 

Not all of this information concerning the deficiency judgment 
was available in 1933. But much of it was, and at a time when Presi- 
dent Hoover’s belief that the practices of mortgagees with respect to 
foreclosures were “utterly destructive of the interest of debtor and 
creditor alike” was shared by many mortgage creditors, the action 
taken by North Carolina to relieve against deficiency judgments 
generally is quite understandable.’ The deficiency judgment being 
of relatively little value to the mortgagee and very offensive and 
burdensome to the mortgagor; the mortgagor being regarded as 
unjustly impoverished and the mortgagee as unjustly enriched; the 
true value of the land being thought to be greater that the price 
realized at the sale; and the deficiency judgment being a “sore 
spot’*** in a process of debt liquidation that threatened the peace 


97. Id. at 454. 

98. Carey, Brabner-Smith & Sullivan, Studies in Foreclosures in Cook County: II, 
Foreclosure Methods and Redemption, 27 Inv. L. Rev. 595, 612 (1933). 

99. Id. at n. 51. See also Brabner-Smith, Economic Aspects of the Deficiency Judg- 
ment, 20 Va. L. REv. 719 (1934). 

100. AMERICAN INSTITUTE OF BANKING, HoME MortcacE FInaAncinc 66 (1938). 

101. See Brabner-Smith, Economic Aspects of the Deficiency Judgment, 20 Va. L. 
Rev. 719, 722-23 (1934). 

102. See Carey, Brabner-Smith & Sullivan, Studies in Foreclosures in Cook County: 
II, Foreclosure Methods and Redemption, 27 Iu. L. Rev. 595, 849-50 (1933). 

103. “The evident purpose of the Legislature was to relieve a present condition by 

applying the poultice of the act to the sore spot of deficiency judgments in fore- 
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and economic stability of the community, North Carolina modified 
the right to obtain deficiency judgments, and made the modification 
applicable to existing mortgages. While the same considerations 
probably influenced the special action taken prospectively with 
regard to deficiencies under purchase-money mortgages, they do 
not fully explain that action. 


v. THE PurcHASE-MoNEY MorTGAGE 


At the outset of the inquiry into the special reasons that led the 
North Carolina legislature to abolish deficiency judgments entirely 
with respect to purchase-money mortgages, it is interesting to note 
that at an earlier date legislation for relief against deficiencies gave 
the opposite treatment to such mortgages; apparently they were 
regarded as especially deserving claims. An Arkansas statute of 
1879'° established an appraisal procedure, and provided that if the 
price bid at the foreclosure sale was less than two-thirds of the 
appraised value there should be a resale after a lapse of time. A 
proviso was inserted to the effect that “this act shall not apply to 
sales of property for the purchase money thereof.” The priority given 
to purchase-money mortgages (in the broader sense) over other 
liens may also be borne in mind, though that concerns the relation 
between the mortgagee and other claimants, not that between the 
mortgagee and the mortgagor; besides, the courts have gone out of 
their way to explain that priority as being based on conceptual 
grounds, rather than on any supposed equity in the mortgagee.’ 

Two distinguishing features that might account for the special 
treatment given by the North Carolina legislature to purchase- 
money mortgages are at once apparent. First, when such a mortgage 
is foreclosed, the mortgagee, if he is the bidder (as he usually is), 
gets back the very land that was his before the original sale; in 
addition, he keeps whatever payments the purchaser may have 
made. If we are somewhat inattentive to the question of who bears, 
or should bear, the risk of a decline in the value of the property—as 
the popular mind is likely to be—it is easy to see the argument that 
the mortgagee has been made whole by being restored to his original 
condition, with compensation (by way of the installment payments) 


SS et 
closures of mortgages, caused by decline in realty values.” Adams v. Spillyards, 187 
Ark. 641, 650, 656, 61 S.W.2d 686, 690, 692 (1933). 

104. Ark. Laws 94 (1879). See Robards v. Brown, 4o Ark. 423 (1883). 

105. 1 JONES, op. cit. supra note 55, § 584; Moring v. Dickerson, 85 N.C. 466, 472 
(1881). 
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for the use of the property in the meantime. By a similar process of 
reasoning, it may be argued that the mortgagee, having as vendor 
sold the property for the price agreed upon, is somehow estopped 
to deny that it was worth the full amount of the debt. If the prob- 
lem is not that of a real decline in the value of the property, but of 
the failure of the foreclosure sale to produce a bid resembling the 
true value, then the feeling that the mortgagee has taken undue 
advantage and is being unjustly enriched is likely to be particularly 
intense against the vendor who takes back his own and demands a 
judgment for the deficiency in addition. Second, the vendor-mort- 
gagee has not parted with any cash; he has merely set his price— 
perhaps at a figure higher than the value of the land, but that is not 
necessary to the argument—specified the down payment required, 
and taken the purchaser’s obligation for the balance. It can be said 
of him that he is not lending money but trading—or even “speculat- 
ing”?°*—in land. 

To be contrasted is the position of the third-party financier—say, 
a bank or building and loan association or insurance company. It has 
nothing to do with fixing the price; it makes no representations as to 
value, except such as might be implied from the limit it sets on the 
amount of the loan; it is not particularly interested in promoting the 
sale of the land; when it buys at the foreclosure sale, it is not taking 
back something apparently commensurate in value with what it 
turned over to the mortgagor. It loaned money in cash, and has not 
been repaid (except to the extent that the true value of the land 
exceeds the price on the foreclosure sale). As one North Carolina 
observer has commented: “[The purchase-money mortgage] is a 
transaction in an entirely different category from that of a voluntary 
lender in his dealings with a voluntary borrower who has a legal 
and moral obligation of paying back the amount of the loan in 
kind.”’"" It is not easy to argue that, as between the third-party 
lender and the purchaser, the risk of a real decline in value should 
be borne by the former; it is much easier to make such an argument 
against the vendor-financier. “Prior to the sale [the vendor] owns 
the property outright, he can sell on any terms that he wishes, he 
can require a purchaser to make an adequate downpayment. If he 
contemplates that there may be a default with a necessity for a 
foreclosure, he can protect himself by requiring a sufficient down- 


106. Cf. the quotation, supra note 57. 
107. Marsh letter, supra note 61. (Emphasis added.) 
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payment to save him from loss.”!°° Moreover, he “has first claim on 
the property which he has sold, and in case of default he can get 
it back by going through the usual legal process of foreclosure.”!” 

In construing the similar California statute, the California 
Supreme Court has said: “The one taking such a trust deed [i.e., a 
vendor taking a purchase-money mortgage] knows the value of his 
security and assumes the risk that it may become inadequate.”!"? A 
commentator has enlarged upon this as follows: “The rationale for 
thus singling out the purchase money creditor and thus prohibiting 
him from obtaining a deficiency judgment is said to be that he is in 
a special position to know the value of his security and should, 
therefore, assume at least part of the risk that it may become 
inadequate.”'"! This is not a particularly convincing explanation of 
the legislative purpose. Without knowledge as to who vendor-finan- 
ciers are, and who third-party lenders are, it is, of course, impossible 
to speak with any kind of accuracy as to their relative positions with 
respect to knowledge of the value of the security; but the propo- 
sition that the average vendor of real estate is in a better position 
to know its value as security than the average lending institution, or 
even private investor, is an implausible one. Lending institutions, at 
least, have at their command appraisal facilities and information 
as to market trends that are not easily accessible to the average 
property-owner who applies to them for a mortgage loan.'” 

It would be enormously helpful in ascertaining the legislative 
policy if we could know who those vendors are who finance land 
sales by means of purchase-money mortgages; in what situations the 
transaction takes this form, rather than that of a loan by a third 
party; and why it takes this form. If we knew these things it might 
be possible to identify the type of transaction, and the features of 
the transaction, that aroused the legislature’s desire to discourage it 
and protect the purchaser. We do not know these things. We have 
been unable to find any study analyzing the sources of mortgage 
financing in these terms, or the distinguishing characteristics of the 
situation in which the vendor finances, or the reasons for his doing 
so. There are occasional explanations given for the choice of this 


108. Ruff letter, swpra note 61. 

109. Marsh letter, supra note 61. (Emphasis added.) 

110. Brown v. Jensen, 41 Cal. 2d 193, 197, 259 P.2d 425, 427 (1953). 

111. Comment, 4 U.C.L.A.L. Rev. 192, 195 (1956). “This rationale does not 
appear to apply where the purchase money mortgagee is not the vendor of the prop- 
erty.” Id. at 195 n. 14. 

112. See supra note 87. 
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form of transaction, but little in the way of factual data is available. 
We can only attempt to reconstruct by deduction the transaction 
visualized by the legislature, utilizing such bits of information as are 
available. 

An obvious reason for the vendor’s taking a purchase-money 
mortgage is simply that he may find the investment opportunity 
attractive.’* This, without more, is hardly a reason why the legisla- 
ture should discourage such transactions. Another reason is that by 
taking the purchase price in installments rather than in cash he 
may effect an income-tax saving.’** This is a motive that can be put 
aside for purposes of the present inquiry. There is no reason to 
suppose the legislature desired to discourage such tax savings; the 
act does not apply to installment land contracts, in which the same 
kind of saving is possible; and above all, income tax considerations 
did not enter into the transactions that led Oregon in 1903 to abolish 
deficiency judgments on purchase-money mortgages. 

A priori, it may be assumed that vendors of land are not typically 
in the business of selling credit, and are not typically in position to 
do so.'* On this assumption, the extension of credit by the vendor 
would be an arrangement resorted to when the necessary credit 
cannot be obtained from a more normal source.'!® If credit is not 
available from an institution in the business of making loans on real 
estate, it must be because the terms of the transaction are not 
acceptable to the lending institution.” Specifically, the likelihood 
is that the purchaser is unable to make a down payment sufficient to 
satisfy the agency's loan-value ratio standards. Thus, if the price 
agreed on by the parties and the appraised value is $10,000, and the 


113. MAcCHESNEY, op. cit. supra note 55, at 676. 

114. Ibid. See Int. Rev. Cope oF 1954, § 453; AMERICAN Bar ASSOCIATION & 
Practicinc Law Instirure, FUNDAMENTALS OF FEDERAL TAXATION; ACCOUNTING 
Perniops AND AcCOuUNTING MeEtTHops (1950); Young, Tax Consequences of Real 
Estate Financing, 1957 U. Inu. L. F. 360; Jenks, How to Make Effective Use of 
Installment and Other Sales Mechanics to Reduce Taxes, 6 N.Y.U. Tax Inst. 467 
(1948). 

115. See Case, MoperRN Rear Estate Practice 281, 284 (1956). This statement 
is subject to the important qualification discussed infra at note 132. 

116. But see BincHAM & ANDREWS, REAL EstTaTE Financine 36 (1924): “The 
usual and customary plan of purchasing real estate, other than lots in a sub-division, is 
by the payment of part cash and the execution and delivery by the purchaser to the 
seller of his note or notes for the balance, secured by a purchase- money mortgage on 
the land.” (Emphasis added.) It is difficult to believe that this is true, or ever was in 
this century. Cf. NortH, VAN Buren, & SmirH, REAL EstaTE FINANCING 28 (1928); 
FisHer, URBAN REAL Estate Markets 64 (1951); Havighurst & Lawrence, Forfei- 
tures under Real Estate Contracts in Illinois, 29 Int. L. Rey. 714 (1935). 

117. Or, what amounts to the same thing, the institution may be prohibited by law 
from making loans on such terms. 
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lending agency is willing to advance no more than 60 per cent of 
the appraised value, and the purchaser can pay only $2,000 in cash, 
there is an obstacle to consummation of the sale that the vendor 
may overcome by financing it himself—adjusting the terms in such a 
way as to compensate himself for the risk that the security is in- 
adequate, as by charging relatively high interest, or increasing the 
price. Implicit in such a transaction is an assumption that the 
arrangement is unsound, viewed as a secured transaction, since, 
according to the conservative practices of the lending agency, the 
security is insufficient. Hence, whatever may be said with respect to 
the ordinary practice of mortgage lenders,'’* it is probable that the 
vendor in such a transaction does rely to some extent upon the 
personal obligation of the purchaser.’’ A fortiori, if the price agreed 
upon is in excess of the appraised value, and if the property is of a 
type in which ordinary lending agencies do not like to invest, the 
probability of financing by the vendor is increased. Thus, in a time 
of speculation in unimproved lots, there is little likelihood that any 
substantial credit would be available from normal sources, and 
something like the purchase-money mortgage may come into com- 
mon use.’”° 


118. Cf. the quotation, supra note 87. Horace Russell, General Counsel of the 
United States Savings and Loan League, strongly maintains that mortgage loans 
generally are based on the personal responsibility of the borrower as well as on the 
security. Russell letter, supra note 61. Mr. Carlyle McDowell, Vice President of the 
Wachovia Bank & Trust Co., Winston-Salem, says: “It have been my experience that 
most sellers do not investigate the credit very carefully nor are many sales made on 
the strength of the credit when purchase-money mortgages are used for financing.” 
McDowell letter, supra note 61. Cf. SkittoN, GOVERNMENT AND THE MORTGAGE 
Destor 128-29 (1944). The short answer to this question would appear to be that 
as the adequacy of the security decreases, the knowing lender relies increasingly on 
the personal credit of the borrower, or else takes other steps to compensate himself for 
the risk of loss. This suggests (although it is not a necessary inference) that loans on 
inadequate security tend to be usurious. At least if an adequately secured loan is 
available only at the maximum legal rate, the lender without adequate security is 
likely to charge more than that rate; and the vendor is in position to raise the rate 
indirectly by increasing the price. Cf. CasE, op. cit. supra note 115, at 301. See Riley 
v. District of Columbia Redevelopment Land Agency, 246 F.2d 641 (D.C. Cir. 
1957); Dunham, Do “Hard Cases” Make Bad Economics?, 4 How. L.J. 50 (1958). 

Federal mortgage insurance has, of course, encouraged many loans on the basis 
of security that would otherwise be inadequate, the lender relying on the insurance 
rather than on the credit of the buyer. Since the borrower is liable to indemnify 
the government, McKnight v. United States, 259 F.2d 540 (gth Cir. 1958), the end 
result, so far as he is concerned, is the same as if, having bought on imprudent terms, 
he were liable to a deficiency judgment. 

119. “Second mortgage credit, in other words, is more like a personal loan.” 
FisHER, ADVANCED PRINCIPLES OF REAL ESTATE PRACTICE 182 (1930). 

120. But cf. 5 Encyc. Soc. Sct. 65 (1933): “The financing of land speculation is 
carried on in large part by the same institutions which make possible investment in 


land.” 
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The assumption that the phenomenon of vendor-financing is 
likely to occur when more conventional sources of credit are not 
available is borne out by the history of the installment land contract. 
It is said that this form of transaction did not come into common use 
until late in the nineteenth century, and that its principal use has 
been in connection with the sale of vacant residential building sites 
and in financing subdivisions.’** Emphasis has been placed upon the 
fact that this device, by virtue of its superiority to the mortgage as 
a creditor’s instrument, enabled vendors to give early possession to 
purchasers without the means to make substantial down payments 
and, in the days before government-insured mortgages, made it 
possible to buy land as well as consumer durable goods on the 
installment plan, and so contributed to the growth of American 
cities.1?? 

Except where, for special reasons, no credit at all is available 
from conventional sources, the vendor will not necessarily extend all 
the credit. In almost all circumstances, a lending institution will be 
willing to advance a conservative percentage of the appraised value 
on the security of a first lien; and, on our assumption that the vendor 
is not himself primarily interested in the investment opportunity, it 
follows that the transaction will be financed so far as possible by a 
lending enterprise, and the vendor will merely furnish such credit 
as may be necessary to close the gap between the down payment 
and the first mortgage. In other words, it may be that the vendor- 
financier typically is engaged in junior-lien financing, and that pur- 
chase-money mortgages are typically second mortgages. There is 
some support for this assumption in the literature. “Bridging the 
gap” between the first mortgage and the down payment was 
referred to in the period preceding the enactment of the North 


121. MoNCHOW, SEVENTY YEARS OF REAL ESTATE SUBDIVIDING IN THE REGION OF 
Cuicaco 142 (1939); FisHerR, ADVANCED PRINCIPLES OF REAL ESTATE PRACTICE 79- 
80, 191-92 (1930); BiIncHaM & ANpREws, FinANcING REAL EsTaTE 37, 178 (1924) 
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Nortu, Van Buren, & SmitH, Financinc REAL EstTATE 11, 191-92, 245, 248, 260- 
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ed. 1953); Fegan, Tools of Real Estate Financing, 1957 U. Int. L.F. 335, 346. 

122. See supra note 121. 
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Carolina statute as the “central problem of real estate financing.”’™* 
According to a more recent account, while the need for junior-lien 
financing has diminished, “Today the purchase-money mortgage is 
the most common form of secondary financing.”"** 

On the double assumption that the typical vendor-financier is not 
in the business of extending credit and is usually a second mort- 
gagee, characteristics of the transaction that might reasonably arouse 
the legislature to regulatory action begin to appear. Both amateur 
lending and junior-lien financing involve practices that may lead 
to misfortune. The amateur lender is likely to repeat the mistakes 
that characterized mortgage financing before the rise of the modern 
lending institution, and the second mortgagee is likely to aggravate 
those mistakes. Horace Russell has listed eight such mistakes, of 
which the following are relevant here: 


First was the general use of short-term mortgage loans, which had to be 
refinanced every few years with high commissions and financing charges. 
Second was the general practice of lending only a small amount on the 
security of the first mortgage, which necessitated junior financing with 
all the hazards to the borrower which that practice involved. Third was 
the use of lump-sum rather than amortized mortgages, which necessitated 
the borrower repaying the entire amount of the mortgage at one time or 
refinancing it. Fourth was the prevailing high interest rates generally 
charged on such loans.... Eighth was the absence of proper lending 
and appraisal practices and procedure.1*° 


Moreover, the amateur lender was likely to be difficult about 
refinancing, and in general unlikely te indulge in the “calculated 
leniency” that might be expected of responsible professional lend- 
ers.'°° The legislature, as we know, was concerned about deficiency 
judgments generally. In the ordinary situation, the problem was that 
the foreclosure sale did not realize the true value of the property 
at the time of sale. With respect to purchase-money mortgages—con- 
sidered as junior liens negotiated by amateur lenders exercising the 
bargaining power of a vendor—there was the additional problem of 


123. REEP, SECOND MorTGAGES AND LAND CONTRACTS IN REAL ESTATE FINANCING 
1 (1928). 

124. McMicHaEL & O’KEEFE, op. cit. supra note 121, at 62-63. On the private 
lender generally as a source of junior-lien financing, see NortH, VAN BuREN, & SMITH, 
op. cit. supra note 121, at 29-30, 249, 260-61. 

125. RussELL, Private Housinc LEGAL PROBLEMS, IN HousINGc, THE CONTINUING 
PROBLEM, 41-42 (1940), quoted in CoLEan, op. cit. supra note 121, at 44-45. 

126. Prather, supra note 88, at 425. See also NortH, VAN BurEN, & SMITH, op. Cit. 
supra note 121, at 80-82. On the importance of amortization, see also CoLEAN, URBAN 
ReaL Estate MARKETS 20 (1951); REEP, op. cit. swpra note 123, at 90 (1928); 
BINGHAM & ANDREWS, op. cit. supra note 121, at 132. 
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a foreseeable decline in actual value rendering the security inade- 
quate. It was clearly the legislative policy to place the risk of such 
a decline on the vendor. Moreover, apart from any decline in value, 
the security might be inadequate simply because the land was over- 
priced, in which case also the vendor was to be required to take the 
loss. The purchase-money mortgage was viewed as an improvident 
transaction; in order to discourage it, and protect the purchaser 
against his improvident bargain, the vendor was to be limited to 
his security.’ 

If this is a reasonably accurate reproduction of the legislature’s 
image of the purchase-money mortgage, there is one situation in 
particular in which the purchase-money mortgagee should be denied 
all relief: The vendor having taken a second mortgage to “close the 
gap, the third party who furnished the principal credit forecloses 
his first mortgage, exhausting the security. Such a transaction 
involves both of the assumed evils of the purchase-money mortgage: 
amateur lending and junior-lien financing; and exhaustion of the 
security is precisely the risk that the vendor should bear according 


127. Considering ch. 36 in the light of ch. 275, a commentator concluded that “the 
purchase-money mortgage statute was designed to discourage prospective purchasers 
from buying land on small cash margins.” Comment, 13 U. Cut. L. Rev. 195, 197- 
98 (1946). “In general it is my opinion that the legislation you refer to was enacted 
basically to protect a purchaser from a transaction in which the seller has made a 
rather severe bargain with the purchaser.... In my opinion, the occasion for the 
legislation was the over-reaching capriciousness of the seller.” Ruff letter, supra note 
61. 

That current national policy encourages the purchase of real estate on small cash 
margins, see supra note 118, does not militate against this interpretation of North 
Carolina policy in 1933. 

The brief for Dr. Angel in the Court of Appeals contains the following passage: 
The District Court permitted a recovery in the amount of $3,100.00 with 
interest thereon at six per cent from the 5th day of March, 1940, which 
added to the cash payment would give the appellee, the seller, $3,600.00 
and his interest for the use of the property for a period of one month. To 
prevent such injustices and in order that one party might not unjustly enrich 
himself at the expense of another, who was so unfortunate as to be unable 
to meet his obligations when apprised of his erroneous judgment in agree- 
ing to pay an unwarranted price for a given piece of property doubtless 
prompted the legislature of North Carolina to enact Chapter 36 of the Public 
Laws of 1933..-.,and thereby publish and declare the public policy of 
the state. The legislature of North Carolina by enacting the foregoing 
legislation and thereby declaring its public policy said to the world that 
from and after the ratification of said Act that sellers of real estate could 
not thereafter by foreclosure proceedings re-acquire their property and as 
a further penalty demand “a pound of flesh.” 

Brief for Appellant 5-6, Angel v. Bullington, 150 F.2d 679 (4th Cir. 1945) (No. 
5310). (Emphasis added.) “The effect of [the statute] is to limit the creditor to the 
property conveyed, when for the purchase money, changing in that respect the 
present statute.” A Survey of Statutory Changes in North Carolina in 1933, 11 N.C. 
L. REv. 191, 219 (1933). 
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to the legislative policy. Yet only one of the statutes abolishing 
deficiency judgments on purchase-money mortgages is aptly worded 
to this end. All the others speak in terms of the deficiency remain- 
ing after foreclosure of the purchase-money mortgage, and do not 
forbid suit on the personal obligation without foreclosure. Cali- 
fornia, however, consistently with the view that the purpose of the 
statute was to confine this type of mortgagee to the security, 
managed to construe its statute as precluding recovery in this situa- 
tion.'** The situation in which foreclosure of the first mortgage 
exhausted the security of the second had been an exception to the 
rule in that state that foreclosure is the mortgagee’s only remedy. 
How North Carolina would decide this question we cannot tell. The 
California result is obviously necessary in order to effectuate the 
purpose of the statute; yet we have already noted indications that 
in the situation in which the vendor is the only mortgagee, North 
Carolina might allow suit on the personal obligation.’ If, in addi- 
tion, it would allow suit on the personal obligation under a junior 
purchase-money mortgage where foreclosure of the first by a third 
party has exhausted the security, this is further evidence of the 
imperfection of the statutory scheme. It does not seem to us, how- 
ever, to impair the conclusions that have been reached as to what 
the legislative purpose was. 

According to our argument, the North Carolina legislature visu- 
alized the purchase-money mortgage as one taken by an amateur 
lender, either to furnish all the necessary credit or to provide junior- 
lien financing; in either case the security was likely to be inadequate, 
the terms oppressive, and the consequences harsh. There is one 
major flaw in this picture. When the statute was passed in 1933, 
there had been thousands of foreclosures, many of them by lending 
institutions. Normally the mortgagee was the purchaser at the sale. 
Lending institutions not being—primarily, at least—in the business 
of managing real estate, their problem was to dispose of the prop- 
erties acquired by foreclosure. It is hardly to be expected in normal 
times, much less in periods of depression, that the sale of land can be 
accomplished without credit. These institutions being in the busi- 
ness of lending money, it was to be expected that they themselves 
would supply the credit necessary to finance the disposition of the 
properties, rather than yield this business to a competitor. In short, 


128. Brown v. Jensen, 41 Cal. 2d 193, 259 P.2d 425 (1953). 
129. See note 70 supra and accompanying text. 
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professional lending institutions perforce became vendors, and, in 
their role as financiers, would as a matter of course employ the 
purchase-money mortgage—not for junior-lien financing, but as the 
first and perhaps the only mortgage. In this situation, there were 
few, if any, of the evils attendant upon the purchase-money mort- 
gage transaction as we have visualized it. This is not amateur lend- 
ing; it is not junior-lien financing; the security is not likely to be 
inadequate; the terms are not likely to be oppressive; the vendor's 
bargaining position is weaker than in the usual situation, because of 
the pressure to dispose of the property. North Carolina could have 
had no conceivable reason to discourage the orderly disposition of 
foreclosed properties in this manner. The ideal that has always 
dominated American land policy, including land credit policy, is the 
ideal of ownership by individuals and by the enterprises that make 
the land productive;'*° extensive ownership by financial institutions, 
with occupants and producers reduced to the condition of tenants, 
is not the sort of thing a state legislature is likely to contemplate 
with equanimity. 

The disposition of foreclosed properties in this manner by finan- 
cial institutions is not imaginary; at least in other states, millions of 
dollars’ worth of property was sold by such institutions during the 
depression on the basis of purchase-money mortgages.’*t Whether 
the anti-deficiency judgment statute discouraged such dispositions in 
North Carolina we do not know. It would tend to do so if, but only 
if, purchasers of the foreclosed property were unable to make down 
payments sufficient to satisfy conservative loan-value ratio stand- 
ards.1*? 

We are thus again confronted with the question whether our hy- 
pothesis as to the legislative policy must be abandoned when we 
encounter evidence that the statute is ineffective to accomplish the 


130. See CoLEAN, THE Impact OF GOVERNMENT ON REAL ESTATE FINANCE IN THE 
UnitEep STATES 7 (1950). 

131. See LintNER, Mutua SAvincs BANKS IN THE SAVINGS AND MortTGAGE MAR- 
KETS 226 et seq. (1948). For tables showing the loss and reforeclosure experience 
with such mortgages, see id. at 512. 

132. Available information concerning the situation in North Carolina indicates 
that the purchase-money deed of trust was used in the disposition of foreclosed 
properties, and that the statute did not present an obstacle to the practice because 
the lending institutions, as a matter of established policy, did not seek deficiency 
judgments either in connection with such transactions or with ordinary mortgages for 
investment. Letter dated September 16, 1959, from Mr. Claude Currie, President, 
Security Savings & Loan Association, Durham; letter dated October 1, 1959, from 
W. F. Conrad, Esq., Assistant Counsel, Law Department, Mortgage Investment 
Section, The Prudential Insurance Co. of America, Newark, N.]J. 
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assumed purpose or that the statute might have effects that were 
probably not intended. Again, our answer is no. The fact that large 
holdings of foreclosed property were disposed of by lending institu- 
tions on the basis of purchase-money mortgages certainly shows that 
the image of the purchase-money mortgage transaction previously 
constructed is an inaccurate or incomplete one; it does not show that 
that image was not the one in the minds of the legislators. We must 
still do our best to discover what the legislature had in mind, and 
we can only suppose that the possible effect of the statute on the 
disposition of foreclosed property by lending institutions was not 
considered. 

There is one thing more. When the case of Mr. Bullington and 
Dr. Angel reached the United States Court of Appeals for the 
Fourth Circuit, counsel for the purchaser made the following argu- 
ment: 


In all probability one of the motives prompting the legislature in adopting 
its public policy as set forth in said statute was due to the unwarranted 
speculation and gambling era on the sale and purchase of real estate 
starting in the State of Florida, perhaps about the year 1925, and reaching 
Western North Carolina soon thereafter, and finally winding up in the 
financial destruction of a large per cent of the land owners of Western 
North Carolina. 


Immediately following the era of real estate speculation, foreclosures 
started, deficiency judgments were being asked by non-resident specula- 
tors in real estate, failures and suicides multiplied, and thereupon the 
legislature of North Carolina declared its public policy in no uncertain 
terms by the passage of the foregoing statute which thereafter prohibited 
the seller from demanding his “pound of flesh.” If the statute had been 
passed a few years earlier speculators would have been stopped when 
they received back what they had sold, homes would have been saved 
and perhaps lives would have been saved. The foregoing would be the 
legislative history in connection with the passage of Chapter 36, Public 
Laws 1933, if access were available to the committee hearings and 
debates which took place in the legislature in connection with its pas- 
sage.183 


We have been unable to find confirmation of this theory of the 
statute’s purpose, although standing alone the contemporary opin- 
ion of members of the local bar is entitled to respect. Confirmation 
would be furnished by evidence that the purchase-money mortgage 
was employed as an instrument of finance in the Florida land boom. 


133. Brief for Appellant, Angel v. Bullington, 150 F.2d 679 (4th Cir. 1945) (No. 
5310). 
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We do not know that it was. A lay account of that debacle tells us 
that “Charles Dickens could have depicted Martin Chuzzlewit buy- 
ing a lot in a Florida ‘development’ in 1925, as readily and in the 
same language as he did eighty-five years earlier.”"** But Chuzzle- 
wit’s purchase of a lot in the “city” of Eden was a cash transaction.** 
According to the same account, the typical procedure was for the 
purchaser to deposit 10 per cent of the price, whereupon he received 
a “binder,” or option to purchase. He then hoped to transfer the 
option at a profit, especially because he usually did not have the 
cash to make the first payment of one-fourth of the purchase price, 
due within thirty days from the date of the option.’*® This does not 
sound like a purchase-money mortgage transaction. On the contrary, 
it sounds remarkably like the “canal terms” that had figured in the 
Chicago speculation of 1836.* In short, boom business seems to 
have been transacted by means of the installment land contract; if 
that was the kind of transaction that prompted the legislature to 
act, it is strange that the statute dealt with purchase-money mort- 
gages and not with installment contracts.” 


134. Sakotsk1, THE GREAT AMERICAN LAND BUBBLE 338 (1932). 

135. Dickens, MartTIN CuuzzLewiT ch. XXI (1840). 

136. SAKOLSKI, op. cit. supra note 134, at 339. 

137. MoncHow, op. cit. supra note 121, at 143; SAKOLSKI, op. cit. supra note 134, 
at 249. The terms, prescribed by the legislature, were: “...one fourth of the pur- 
chase money to be paid in advance at the time of purchase, and notes taken for the 
payment of the residue in three equal annual installments, bearing an interest of six 
per cent per annum,” with summary forfeiture upon default. Ill. Laws 145, 151 
(1835-36). 

138. We are indebted to George H. Ward, Esq., of Ward & Bennett, Asheville, 
N.C., for calling our attention to the fact that, early in the depression, Florida 
enacted a statute curbing the right to deficiency judgments under purchase-money 
mortgages. The statute that he apparently has in mind provided: 

“In all suits for the foreclosure of mortgages heretofore or hereafter 
executed the entry of a deficiency decree for any portion of a deficiency, 
should one exist, shall be within the sound judicial discretion of the court, 
but the complainant shall also have the right to sue at common law to 
recover such deficiency, provided no suit at law to recover such deficiency 
shall be maintained against the original mortgagor or mortgagors in cases 
where the mortgage is for the purchase price of the property involved and 
where the original mortgagee becomes the purchaser thereof at foreclosure 
sale and also is granted a deficiency decree against the original mortgagor, 
or mortgagors.” 

Fla. Laws 121 (1929). Mr. Ward, who was of counsel for the defendant in Bulling- 
ton v. Angel, suggests that the North Carolina statute was patterned on the Florida 
one. Since the Florida statute seems much more limited in scope, we adhere, with 
deference, to our view that the Oregon statute is the more probable model. In 
addition, Mr. Ward describes in some detail the land boom in Western North 
Carolina in the twenties, indicating that the mechanics were the same as those 
suggested in connection with Florida: rapid turnover of options, or “binders,” at 
inflated prices. Letter dated August 26, 1959. 
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vi. APPLICATION OF THE STATUTE TO CAsES HAviNG ForREIGN ASPECTS 


We have arrived, not without doubts and difficulties, at a work- 
ing hypothesis as to the policy adopted by the North Carolina 
legislature. The transaction in which the vendor supplied the credit 
necessary to finance the sale was viewed with disfavor. The legisla- 
ture acted to modify the legal relations between the parties to such 
a transaction in such a way that the vendor must look solely to the 
security for his satisfaction, and could not rely on the personal 
responsibility of the purchaser. The parties might arrive at the same 
result by negotiation; it was perfectly possible for the mortgage not 
to contain a covenant to pay the price, or for the purchaser to sign 
no notes, or for the mortgage to contain an express stipulation 
against personal liability. The purchaser, in the view the legislature 
took of the matter, could not be relied upon to protect himself in 
such ways. This, we suggest, was not so much because of his inferior 
bargaining position’*’—there being no basis for assuming, a priori, 
that vendors are in a stronger position than purchasers—as it was 
because of the fact that many purchasers would be unaware of the 
extent of their liability, or would not foresee the eventuality of col- 
lapse and default, and would not bargain over the matter at all. 
Therefore, the legislature placed a limitation on the general prin- 
ciple of freedom of contract. It disabled the purchaser in such a 
transaction to obligate himself for the price; and, especially in view 
of the assertibility of the defense against a transferee of the obliga- 
tion, it is not unreasonable to liken the disability to that placed upon 
an infant.}*° 

Plainly, this was a policy for the benefit and protection of pur- 
chasers. A right characteristic of the transaction, supposedly advan- 
tageous to the vendor, was abolished, to the advantage of the 
purchaser. It may be suggested that this begs the question: the 
North Carolina Supreme Court has said that the statute only 


The Florida statute was involved in Battle v. Battjes, 274 Mich. 267, 264 N.W. 
367 (1936). 

Another North Carolina observer also attributes the statute to the real-estate 
boom and states that boom transactions were financed by the purchaser’s paying a 
small portion of the price in cash and giving a deed of trust to secure the balance. 
Letter dated September 16, 1959, from Mr. Claude Currie, President, Security Savings 
& Loan Ass'n, Durham. This interpretation does not entirely explain the timing of 
the statute’s enactment with reference to the boom period, nor its prospective opera- 
tion, nor the simultaneous enactment of similar statutes in California, Montana, and 
South Dakota. See note 53 supra. 

139. Cf. Farage, supra note 84, at 71-72. 

140. See supra note 62. 


PURCHASE-MONEY MORTGAGES 417 





abrogated a remedy. But the question remains: Why did it abrogate 
the remedy? And, as we have attempted to show, it did so not 
because of concern with the court system, or the volume and type 
of cases tried therein, but because of concern for purchasers. 

The question becomes: With respect to cases involving foreign 
elements, in what circumstances does North Carolina have a legiti- 
mate interest in the application of this protective policy? In what 
circumstances is there a reasonable basis for its application? When 
is the case one within the scope of North Carolina’s legitimate 
governmental concern? Under what circumstances does the pur- 
chaser come within the legitimate ambit of the North Carolina 
policy? 

That the policy is not one for the protection of all purchasers 
everywhere, in all circumstances, and that the North Carolina 
legislature did not care at all what happened in cases wholly domes- 
tic to Virginia, is clear. On the assumption that states, like individ- 
uals, act primarily for the furtherance of their own interests and the 
interests of their people, we may reasonably state that the pur- 
chasers protected were: (a) resident citizens of North Carolina; (b) 
perhaps also nonresident citizens of North Carolina; and (c) such 
other persons as may be entitled under the Constitution, or on the 
basis of considerations of decency and far-sighted self-interest, to 
equal treatment with local citizens. 

The lawyer who is able to persuade a court that such a statute 
is for the protection of purchasers, and that the interest of the state 
is satisfied if, but only if, local purchasers are protected, may be 
reasonably assured that the court will probably apply the statute in 
such a way as to effectuate the purpose and further the interest of 
the state, or at least in such a way as to approximate that result. He 
cannot be wholly sure of this. The court may be bemused by con- 
flict-of-laws rules, and insensitive to arguments based on policy and 
interest. Or, occasionally, a court unsympathetic to the legislative 
policy may decide conflicts cases in such a way as to frustrate it, 
and so reach what it deems a just result. Basically, however, we 
believe that decisions in conflict-of-laws cases are motivated by a 
desire on the part of the court to effectuate the policy declared by 
local law—and, to the extent that the state has a legitimate interest 
in the effectuation of its policy, this is exactly what courts should 
do. When courts do not follow the rules of the Restatement, or when 
they obviously manipulate those rules to justify a result based on 
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other considerations, or when they employ the broad rules and con- 
cepts of the system in unpredictable ways, their behavior will 
usually be explainable in these terms. It follows that the most 
reliable way of predicting the decision of a court in such a case is by 
determining the policy of the law and the extent of the interest, and 
that the most effective way of persuading the court to reach the 
desired result is by making clear the policy and the interest and 
showing how the result can be reached without undue violence to 
the mechanics of the conflict-of-laws system. 

The result in Bullington v. Angel, though not the precise form in 
which it was cast, could have been predicted by such analysis. The 
purpose of the statute was to protect purchasers; the purchaser was 
a citizen and resident of North Carolina, obviously within the scope 
of the protective policy. The decision of the court gave him the 
protection of the statute. In order to accomplish this result, the court 
employed a technique well established in conflict-of-laws cases:™ 
Instead of stating forthrightly that the statute was for the protection 
of North Carolina purchasers, and would be invoked wherever 
necessary for their protection, it treated the problem in conventional 
conflict-of-laws terms, but in such a way as to accomplish approxi- 
mately the purpose of the statute by indirection. Probably the North 
Carolina court reasoned that most actions against North Carolina 
residents for deficiencies must be brought in North Carolina, and 
hence that applying the statute to all actions in the local courts 
would substantially accomplish the legislative purpose, although 
such an application would logically disclaim any interest in a North 
Carolina purchaser sued elsewhere, and would occasionally give pro- 
tection to foreign purchasers, in whom North Carolina had no 
interest, when they happened to be sued in North Carolina. An 
alternative solution of the same type would have been to hold the 
statute applicable to all cases in which the land was located in North 
Carolina, since most mortgagors of North Carolina real estate are 
presumably local residents.’*? The court is much less likely to make 


141. Illustrative cases are Lams v. F. H. Smith Co., 36 Del. 477, 178 Atl. 651 
(1935), and Emery v. Burbank, 163 Mass. 326, 39 N.E. 1026 (1895), discussed in 
ch. 6, supra, and ch, 10, infra. 

142. A critic of the decision has suggested that the North Carolina legislature’s 
policy was directed “only against transactions involving North Carolina property,” 
and that “the rights of the parties should have been determined by the law of 
Virginia.” Comment, 13 U. Cur. L. Rev. 195, 198 (1946). Further, that “Though 
the applicability of the ‘place of contracting’ doctrine may be questionable under 
some circumstances, it appears. that in this case the reasonable expectations of the 
parties would be that the law governing their transaction would be that of the state 
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the place of contracting, or the place of performance, the significant 
factor, since those elements are less likely to approximate the desired 
protection to a satisfactory degree. 

The reason for the indirection is twofold. In the first place, the 
lexicon of conflict of laws is devoid of such terms as “the policy of 
the law” and “the interest of the state in applying its policy” (except 
for the term “local public policy,” which is by no means the same 


in which the notes were executed and the property was situated.” See also Note, 24 
N.C.L. Rey. 267, 269-70 (1946). This is strange reasoning. No basis whatever 
exists for attributing to the legislature an intention to limit the effect of the statute 
to transactions affecting North Carolina land, unless it be assumed (a) that the 
legislature believed it lacked power to accomplish more fully its purpose, recognized 
by this critic, to protect local purchasers, or (b) that the legislature preferred this 
particular way of approximating its purpose to that adopted by the court. The state- 
ment regarding the “reasonable expectation of the parties” is a classic example of 
question-begging, characteristic of many arguments concerning the conflict of laws. 
The expectation of the parties that the transaction will be governed by the law of the 
place in which the notes were executed and the property was situated is not a 
reasonable expectation unless it is, in fact, the law that that law governs; the argu- 
ment must be that the conflicts rule should point to the law of the situs because the 
parties expect it to do so. This is, in fact, the more usual form of the argument, 
see Note, 38 Corum. L. Rev. 1049, 1056 (1938), but it still begs the question. 
The vendor may, indeed, assume that the law of the situs will govern; but if the 
action must be brought in another state, which has an interest in applying its law 
for the purchaser's protection, his expectation is ill founded, and not particularly 
reasonable. He has simply not received adequate legal advice. 

Assume for a moment that we were able to establish by recourse to committee 
reports and legislative debates that the evil giving rise to the statute was similar to 
one that has been suggested (see note 133 supra): Residents of North Carolina had 
been speculating in the Florida land boom, buying Florida land and giving purchase- 
money mortgages; after foreclosure, they were sued in North Carolina for the 
deficiency, with the result that many of them lost their homes and farms. (This is 
not the evil depicted by counsel for Angel; they were suggesting that the Florida 
boom spread to North Carolina land.) On this assumption, it is perfectly obvious that 
the purpose of the legislature would be thwarted by a choice-of-law rule referring 
to the law of the situs, or of the law of the place of contracting. It should be equally 
obvious that there is no justification for a system for dete mining “what law governs” 
that ignores the purposes of laws, as the traditional conflict-of-laws system does. Cf. 
Wood v. Wheeler, 106 N.C. 512, 11 S.E. 590 (1890), 111 N.C. 231, 16 S.E. 418 
(1892). If the purpose of the legislation was what we have assumed in this note, 
the decision of the North Carolina Supreme Court at least approximated its 
accomplishment, while a rule referring to the law of the situs or of the place of 
contracting would have frustrated it; yet the books on conflict of laws give us nothing 
but rules such as that “the validity and effect of a mortgage on land is determined 
by the law of the place where the land is,” RestarEMENT, Conriict or Laws § 225 
(1934), or that “the law of the place of contracting determines the validity and 
effect of a promise. ...” Id. at § 332. Cf. SrumBerc, Conriict oF Laws 384 (2d ed. 
1951); Goopricu, Conruict or Laws § 152 (3d ed. 1949). 

For a criticism, based on the policy of domestic law, of a case construing a domes- 
tic mortgage moratorium as inapplicable to mortgages of foreign land (“The New 
York state moratorium laws were intended for the benefit of the citizens of the state 
of New York owning real estate in this state, and not for the benefit of real estate 
located without the state.” Harris v. Metropolitan Cas. Ins. Co., 282 N.Y.S. 449 
(1935) (emphasis added) ), see Note, 36 CoLtum. L. Rev. 487 (1936). 
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thing )."** The system is territorially oriented; for the most part, it 
is concerned with power over things and transactions, and the pro- 
cedure in courts, largely ignoring the fact that the dominant concern 
of law is with people. In those instances in which it acknowledges 
the interest of a state in people, it speaks only of the technical con- 
cept of domicile. In the second place, a forthright statement that 
the legislature was concerned with North Carolina purchasers would 
sound selfish and provincial, and would stir up troublesome prob- 
lems of unconstitutional discrimination. Actually, such a statement 
means only that the North Carolina legislature was attempting to 
regulate only matters that are within the sphere of its legitimate 
concern, and was not attempting to impose disabilities on foreign 
purchasers, whose welfare is the concern of their home states. But 
against the backdrop of the conventional system of conflict of laws, 
which presents a facade of innocent impartiality, the statement 
seems objectionable. Applying the statute to all cases in the local 
courts, irrespective of who the parties may be, or applying it to all 
cases involving local land, creates an illusion of evenhanded, impar- 
tial, nondiscriminatory justice, and of security against attack on 
constitutional grounds. Actually, such techniques of indirection and 
approximation (a) weaken the case for the constitutionality of the 
statute against attacks based on the Full Faith and Credit Clause, 
and (b) are increasingly likely to expose the statute to attacks by 
residents based on the Equal Protection Clause, and (c) are not 
necessary in order to withstand attacks by nonresidents based on the 
Privileges and Immunities Clause of Article IV or the Equal Protec- 
tion Clause. It is true that a forthright statement of the interest of 
the state in protecting its own purchasers would bring to light ques- 
tions of discrimination long obscured by the pietism of conflict-of- 
laws law, and they are not simple problems; but they ought to be 
brought to light and resolved, not swept under the rug by formulas 
that compromise state policy. 

Before amplifying these comments, we may note briefly how 
other states have applied similar statutes abolishing the deficiency 
judgment under purchase-money mortgages in cases involving 
foreign elements.*** 





143. See ch. 5, supra. 

144. We shall not include cases on anti-deficiency judgment legislation generally. 
Although such “debtor relief” legislation was also for the protection and benefit of 
mortgagors, its different purpose (to insure that the fair value of the security was 
credited against the obligation) and the fact that it was applicable to mortgages in 
force when it was enacted would require a different analysis. See infra note 166. Cf. 
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In McGirl v. Brewer,'** the Oregon court was called upon to de- 
termine the applicability of the Oregon statute in a situation of 
exactly the type presented by Bullington v. Angel: i.e., the land was 
located in Montana; the contract was made and to be performed in 
Montana; the vendor (presumably) was a resident of Montana;'*® 
and the purchasers were residents of Oregon. After foreclosure in 
Montana by judicial sale, the vendor sued in Oregon for the defi- 
ciency. The trial court denied relief on the basis of the Oregon 
statute, and the Supreme Court reversed. The opinion is a rambling 
affair. After quoting the statement of the statute’s purpose from its 
earlier decision in Wright v. Wimberly,'** the court discussed local 
public policy, the rule that the law of the place of contracting 
governs questions of validity, interpretation, and construction, the 
rule that the law of the forum governs the remedy, and the prin- 
ciples of comity; then, suddenly, it announced that, while each side 
had adduced valuable authority in support of its position, there was 
no confusion or uncertainty about the issue in the case, quoting a 
passage from Corpus Juris to the effect that “statutes of this nature 
do not apply where the mortgaged premises are situate in another 
state.”"*8 Of course, the quotation was not in point, the Oregon 
statute being unique at the time; the quotation referred to statutes of 
the type which provide that an action to foreclose shall be the only 
remedy upon a debt secured by mortgage. On rehearing, the court 
further discussed such matters as the lex fori and the lex loci con- 
tractus—“a branch of the law about which there is much contrariety 
of opinion.”'*® Comity and public policy were also revisited. In the 
end, the court adhered to its former opinion, holding the statute in- 
applicable where the contract is made and the land is located in 
another state. 


It may be said that this law in a way operates to protect against pur- 
chases of land which have proved improvident, in that they are thereby 


Comment, 13 U. Cur. L. Rev. 195, 197 n. 7 (1946). See also Comment, The Extra- 
territorial Effect of Mortgage Moratoria, 40 Cotum. L. Rev. 867 (1940); Bailey & 
Rice, The Extraterritorial Effect of the New York Mortgage Moratorium, 20 CorNELL 
L.Q. 315 (1935); Note, 38 Cotum. L. Rev. 1049 (1938); Note, 36 Cotum. L. Rey. 
487 (1936); Comment, 25 Cauir. L. Rev. 576 (1937); Note, 50 Micu. L. Rev. 
1097 (1952). 

145. 132 Ore. 422, 280 Pac. 508 (1929), reversal upheld on rehearing, 132 Ore. 
432, 285 Pac. 208 (1930). 

146. If, instead, he was a resident of Oregon, the result reached by the court is 
even more incongruous. See the discussion below. 

147.94 Ore. 1, 184 Pac. 740 (1919). See note 52 supra. 

148. 41 C.J. § 646b. 

149. 132 Ore. at 437, 285 Pac. at 210. 
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relieved in many instances from contracts and obligations otherwise 
enforceable. . .. However, the sister state of Montana has not such a law. 
The respondents were liable upon their contracts for the amount thereof, 
without any such modifying features. And, as we have seen, the parties 
made their contract in the state of Montana, with reference to lands 
situate in said state, and such obligations are controlled in their enforce- 
ment and application by the laws of the state where executed.’ 


The only possible defense of such a holding is that, while the 
Oregon policy is to protect local debtors, the policy is not so strong 
that Oregon should assert an interest in its application in the case 
where the purchaser contracts in another state for land in another 
state."! This is a perfectly legitimate and often laudable way to 
avoid conflict between state policies.'** Its wisdom in this situation, 
however, is doubtful. The policy of the statute was sufficiently 
strong to lead the court to hold that the defense was available 
against a transferee of the notes without notice that they were 
secured by purchase-money mortgages;'* and, while the court 
quoted with apparent approval a statement that “the act of the 
parties in entering into a contract at a particular place, in the 
absence of anything shown to the contrary, sufficiently indicates 
their intention to contract with reference to the laws of that 
place... ,""°* it would presumably not permit the purchaser in a 
domestic transaction to waive the protection of the statute.’ The 
statute so construed creates a discrimination against local purchasers 
who contract in another state as compared with those who contract 
locally with reference to local real estate. We do not suggest that 
this is a denial of equal protection of the laws; the legislature may 
make reasonable classifications, and this one may be regarded as 
reasonable on the ground that by not protecting the local resident 
who contracts elsewhere the legislature avoided conflict with the 
policy of a sister state. We do suggest that local vendors, on dis- 
covering that foreign vendors are thus favored by local law, might 

150. 132 Ore. at 447-48, 285 Pac. at 214. (Emphasis added.) 

151. The court made a telling point concerning the weakness of the policy by 
citing its earlier holding in Page v. Ford, 65 Ore. 450, 131 Pac. 1013 (1913), that the 
vendor was not denied the right to sue on the obligation. Thus, while we have 
treated this circumstance as an oversight on the part of the legislature, the court took 
it as ground for doubting the force of the policy. 

152. Cf. chs. 2, 7, supra. 

153. Wright v. Wimberly, 79 Ore. 626, 156 Pac. 257 (1916). 

154.132 Ore. at 438, 285 Pac. at 210, quoting 13 C.J. 248. 

155. Agreements to waive the equity of redemption are void. See 2 JONEs, op. cit. 


supra note 55, § 1326; Ray v. Patterson, 170 N.C. 226, 87 S.E. 212 (1915). Cf. 
Dennis v. Moses, 18 Wash. 537, 583 et seq. (1898) (dissenting opinion). 
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justifiably descend upon the legislature and demand either that the 
law be repealed or that foreign vendors be subjected to its restric- 
tions. 

In spite of these observations, it may be that the decision should 
be regarded as a holding that the legislature did not intend the 
statute to apply to mixed cases such as that before the court—i.e., 
that Oregon claimed no interest in the application of its policy in 
such a situation. Alternatively, the court may simply have been 
bemused by the mysticism of conflict of laws, finding that the law of 
the place of contracting (or of the situs) was “applicable” according 
to some higher law, and treating questions of policy as irrelevant 
except in so far as some extraordinary aspect of the contract, render- 
ing its enforcement “pernicious and detestable,”* might disturb 
the normal applicability of the foreign law. There is ample basis in 
the opinion for this interpretation. If it is correct, the decision 
plainly subordinated the interest of Oregon in protecting purchasers 
to the interest of Montana in securing to vendors the benefit of the 
bargain. A third interpretation of the decision, and the one that 
probably comes closest to the truth (they are not mutually exclu- 
sive), is that the court was contemplating a rule for the application 
of the statute to mixed cases that would approximate by indirection 
the legislative purpose to protect local purchasers. Despite the 
emphasis on the law of the place of contracting, the case does not 
hold that that law governs except when it is also the law of the situs. 
The way was left open for a holding that the statute is applicable 
where the land is in Oregon, in which case the majority of Oregon 
purchasers would presumably be protected. 

South Dakota, on the other hand, in a case having the same 
factual pattern, held that, notwithstanding the rule that the law of 
the place of contracting governs, enforcement of the personal obliga- 
tion was contrary to the public policy declared by the statute. The 
purchasers were residents of South Dakota. 


It is often said that a contract valid in the state where made and to be 
performed is valid everywhere. It does not follow, however, from the fact 
that a contract is valid where made and to be performed, that another 
state will enforce it by appropriate legal remedy. If the contract is con- 
trary to the public policy of the forum, remedy will be denied.... By 
the Act of 1935, we think it clear that the legislature condemned as 


156.132 Ore. at 445, 285 Pac. at 213. Cf. Reconstruction Finance Corp. v. 
Mercury Realty Co., 97 F. Supp. 491 (D. Mich. 1951), Note, 50 Micu. L. Rev. 
1097 (1952). 
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inimical to the public good the enforcement of a personal liability upon a 
purchase money note where such note is secured by a mortgage given 
upon the purchased real estate and by this Act the legislature closed the 
courts of this state to the enforcement of a personal liability upon the 
note. We believe this definitely fixed the policy of this state with respect 
to actions upon notes of the character described in the law. We notice 
the fact that the law was passed at a time when actions based upon pur- 
chase money notes, deficiency judgments and the like, were causing many 
citizens of this state great hardship and the drastic effect of such actions 
on our overall economy was apparent... . It follows that if a contract of 
the type declared odious by the statute is presented to the court in this 
state for enforcement, it will not here be enforced in contradiction to the 
declared policy of the law and it is immaterial where the contract was 
made or originated.157 


Thus, like North Carolina, South Dakota “closed its courts” to such 
actions; but the South Dakota court made it clear that not con- 
siderations of judicial administration, but concern for the welfare of 
South Dakota citizens dictated this closure as a matter of “public 
policy.” 

We have said that such efforts to approximate the legislative pur- 
pose to protect local purchasers weaken the case for the validity of 
the statute against attacks based on the Full Faith and Credit and 
Due Process clauses. When the United States Supreme Court 
decided Angel v. Bullington, it did not reach the question of the 
constitutionality of the North Carolina statute as applied, but 
treated it as res judicata.* What would have happened if Bulling- 
ton had appealed directly from the decision of the North Carolina 
Supreme Court? That he could have done so is clear; the majority 
in Angel v. Bullington, without intimating any opinion as to the 
outcome, emphasized that there was a substantial question con- 
cerning the constitutionality of the statute as applied, and that the 
decision was reviewable as a matter of right.°° Mr. Justice Reed, 
dissenting, agreed as to the availability of review by appeal and 
expressly reserved any opinion as to the outcome.’®” Mr. Justice 
Rutledge, also dissenting, thought that the chances of a successful 
appeal on the merits were so remote as to be hardly worthy of con- 
sideration." If the North Carolina Supreme Court had said forth- 


157. Federal Deposit Ins. Corp. v. Stensland, 70 S.D. 103, 107, 15 N.W.2d 8, 10 
(1944). The statute was also held to protect the guarantors of the note against 
liability. 

158. 330 U.S. 183 (1947). 

159. Id. at 188-89. 

160. Id. at 193, 201. 

161. Id. at 204, 205 n. 11, 207, 209. 
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rightly that the policy of the statute was to protect purchase-money 
mortgagors, and that the state asserted an interest in applying that 
policy when the mortgagor was a resident of North Carolina, it is 
highly probable that the constitutionality of the statute would have 
been sustained.’ Nothing in the Constitution requires a state to 
subordinate its policies and interests to the conflicting policies and 
interests of another.’ But the North Carolina Supreme Court said 
nothing about the policy embodied in the statute. It said only that 
the statute operated to close the doors of the North Carolina courts 
to such actions. No reasons relating to the administration of the 
courts were adduced, and none can be plausibly imagined. For all 
that appears, the closure was simply arbitrary. In such a case two 
courses are open to the Supreme Court. It may simply hold that, in 
the absence of any showing that the statute as applied has a reason- 
able basis in governmental policy, it is a denial of full faith and 
credit to the public acts and records of a sister state.*** On the other 
hand, out of deference to the authority of the state, it may under- 
take on its own motion to formulate the policy embodied in the 
statute and determine the circumstances in which the state might 
reasonably assert an interest in its application.” While the latter 
course is preferable, it imposes a difficult and burdensome task upon 
the Court, and the state court is hardly in position to complain if its 
decision is taken at face value and the statute treated as simply 
arbitrary. 

Moreover, the statute as construed by the North Carolina court 
is a denial of full faith and credit as applied to certain fact situations. 
Suppose a case wholly domestic to Virginia except that the action is 
brought in North Carolina: both parties are residents of Virginia at 
the time of the transaction, the land is located there, and the con- 
tract is made and to be performed there. The purchaser later moves 
to North Carolina, where, after foreclosure, he is sued for the 
deficiency. According to the decision, the action would be dismissed 


162. Cf. Watson v. Employers Liability Assurance Corp., 348 U.S. 66 (1954). See 
ch. 5, supra. Cf. Note, 24 N.C.L. Rev. 267 (1946). 

163. Alaska Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532 (1935). We 
are here speaking, of course, in terms of recognition of the law of another state, not 
of recognition of sister-state judgments. The North Carolina court correctly enforced a 
Pennsylvania judgment for a deficiency without inquiring whether the price obtained 
on the sale was inadequate, Federal Land Bank of Baltimore v. Garman, 220 N.C. 
585 (1942). 

i 164. Broderick v. Rosner, 294 U.S. 629 (1935). See ch. 6, supra, and note 167 

infra. 

165. Cf. Frankfurter, J., dissenting in Hughes v. Fetter, 341 U.S. 609, 618-19 
1951). 
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for lack of jurisdiction, But North Carolina has no policy relating to 
court administration that would justify the dismissal on procedural 
or jurisdictional grounds, and has no legitimate interest in the 
application of its policy for the protection of purchasers where the 
purchaser had no connection with the state at the time of the trans- 
action.'** The policy of Virginia, on the other hand, is to give the 
parties freedom of contract and to protect the vendor’s right to 
enforce the covenant to pay the agreed price; and certainly 
Virginia has an interest in the application of this policy in the cir- 
cumstances. When no interest of the forum state would be infringed 
by entertaining an action based on the law of a sister state and 
applying the foreign law, the Full Faith and Credit Clause requires 
that the action be entertained and the foreign law applied.’ 

We have said that attempts to approximate the legislative pur- 


166. An argument may be made that North Carolina has an interest in the applica- 
tion of its protective policy, since the purchaser is a resident of the state at the time 
of the action. No doubt the result that would be produced if that argument were 
accepted is frequently reached by a court's invocation of “local public policy” or its 
application of some “procedural” law of the forum. Cf. ch. 2, supra. In some 
situations, there is justification for the result, as where there is independent justifica- 
tion for the application of the “public policy” or the rule of procedure, or where the 
state may reasonably alter pre-existing legal relations in its exercise of the police 
power. The alteration of pre-existing relations, however, is a delicate matter, and an 
interest in applying domestic law for the protection of one who entered into a 
relationship under circumstances such that the state had no interest in regulating it 
should not be lightly asserted. At this point the principles determining whether a 
domestic law should be applied to a foreign situation should be assimilated to those 
that determine whether the same law should be applied to prior transactions. The 
effect of an unwarranted application of the law is the same in either case: there is 
an impairment of the obligation of contract. If the anti-deficiency judgment statute 
had been intended by the legislature to apply to pre-existing mortgages, and if such 
an application would not-be an unconstitutional impairment of the obligation of 
contracts, cf. Richmond Mortgage & Loan Corp. v. Wachovia Bank & Trust Co., 300 
U.S. 124 (1937), then it could be applied in the hypothetical case in the text; not 
otherwise. Thus, the “debtor relief” statute designed to insure that the fair value of 
the security was credited against the debt, N.C. Laws ch. 275 (1933), validly 
applicable to pre-existing mortgages, might reasonably be held applicable to a 
wholly foreign transaction where the mortgagor has become a resident of North 
Carolina, its purpose being to modify pre-existing legal relations in the interest of 
the protection of local residents and the economy of the state. We need not assert 
that retrospective application of the deficiency judgment statute would be an impair- 
ment of the obligation of contracts. It is enough that the legislature expressly gave 
it prospective operation only, thus declaring its intention not to affect pre-existing 
obligations, and not to protect all residents of the state irrespective of when—and 
where—the obligation was contracted. Cf. Aetna Life Ins. Co. vy. Dunken, 266 U.S. 
389 (1924), discussed in ch. 5, supra. 

167. The right to a deficiency judgment in Virginia may be regarded as statutory, 
Va. Cope Ann. § 55-59(1), (5) (1950), if that fact is thought essential to the 
applicability of the Full Faith and Credit Clause. 

168. See note 162 supra. See also Nadelmann, Full Faith and Credit to Judgments 
and Public Acts, 56 Micn. L. Rev. 33 (1957). 
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pose by indirection are increasingly likely to expose the statute to 
attacks by residents based on the Equal Protection Clause. This may 
be illustrated if we assume that the statute is construed as applying 
to all transactions involving domestic land, and only to such trans- 
actions.’® On that assumption, suppose that two citizens of North 
Carolina contract for the sale of land in Virginia. The purchaser 
would be denied the protection of the statute. Is there a reasonable 
basis for thus treating him differently from his neighbors? Perhaps, 
in the present state of the law, it would be said that there is; the 
magic of “situs” as regulating the incidence of law has not been dis- 
sipated. Yet in the case supposed, the location of the land is quite 
irrelevant to the policy involved, which is for the protection of pur- 
chasers. North Carolina would be yielding its policy and interest 
although there is no conflicting Virginia interest. The denial to the 
purchaser of a protection afforded other local purchasers is quite 
arbitrary; the classification is unreasonable; and the purchaser has 
been denied the equal protection of the laws. Some day this may 
come to be recognized. Already the Supreme Court has held uncon- 
stitutional two state statutes denying the administrator of a resident 
the right to sue another resident in the courts of the state for wrong- 
ful death solely because the injury and death occurred in another 
state.1”” While the result was attributed to the Full Faith and Credit 
Clause, the better explanation for it seems to be that the discrimina- 
tion against residents killed outside the state was arbitrary and was 
a denial of the equal protection of the laws.‘ 

The same argument cannot be made against the North Carolina 
expedient of holding the statute jurisdictional, since under that 
construction, all residents (and, for that matter, nonresidents) are 
treated alike by the North Carolina courts. It may be observed, 
however, that the statute so construed poorly serves the legislative 
purpose to protect local purchasers. If a North Carolina resident in 
the situation of Dr. Angel were to be served with process while in 
Virginia, the Virginia court would probably hold him liable under 
Virginia law in any event; but the North Carolina court has lent 
encouragement to such a result by its declaration that the statute 
does not affect substantive rights, but only the remedy. Presumably 
the right to the deficiency is still created by North Carolina law; 





169. See note 142 supra. 
| 170. Hughes v. Fetter, 341 U.S. 609 (1951); First National Bank of Chicago v. 
United Air Lines, 342 U.S. 396 (1952). 
| 171. See ch. 6, supra. 
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only the remedy has been abolished. The Virginia court might be 
warranted in saying that in such a situation there is no conflict of 
laws at all, the laws of the two states being in agreement. The North 
Carolina court has certainly not asserted any interest on the part 
of that state in protecting its residents sued elsewhere. The concept 
of a right without a remedy is not meaningless when a remedy is 
available in another state. 

The inadequacy of the protection afforded by the statute, so 
construed, is aggravated by the effect of the procedural interpreta- 
tion upon the operation of the judgment as res judicata. A judg- 
ment dismissing for lack of jurisdiction is not a judgment “on the 
merits’’** such as will bar a subsequent suit on the same cause of 
action in another state. If Bullington, after losing in the North 
Carolina courts, had, instead of resorting to a North Carolina federal 
court, sued Angel in Virginia, either in a state or a federal court, the 
judgment in the North Carolina action could not have been pleaded 
successfully in bar. Indeed, even today, after adverse judgments in 
both the state and federal courts of North Carolina, Bullington can 
probably recover if the Virginia limitation period has not expired, 
or if the statute has been tolled by Angel’s absence from the state, 
provided process can be served in Virginia. The situation would be 
quite different if the North Carolina court had simply said that the 
statute was designed to protect North Carolina purchasers, and was 
applicable to the case at bar. That would have been a judgment 
“on the merits” precluding another action anywhere; that is, it 
would have adjudicated that the North Carolina statute was appli- 
cable, and that under that statute there was no liability. 

We have said that attempts to approximate the legislative pur- 
pose by indirection are not necessary in order to guard the statute 


172. RESTATEMENT, JUDGMENTS § 49 (1942). We would be better off without this 
troublesome phrase. The United States Supreme Court held that the judgment of the 
North Carolina Supreme Court in Bullington v. Angel was one “on the merits,” in the 
sense that it precluded the second action in a federal court in North Carolina and pre- 
cluded also relitigation of the constitutionality of the statute. Angel v. Bullington, 
330 U.S. 183 (1947). The second action was precluded because “For purposes of 
diversity jurisdiction a federal court is, ‘in effect, only another court of the State.’ ” Id. 
at 187. This and similar problems would be clarified if, instead of discussing whether 
a judgment is or is not “on the merits,” we simply inquired: What did the judgment 
determine? The judgment in Bullington v. Angel determined (a) that the statute 
deprived all North Carolina state courts of jurisdiction to entertain such actions, and 
(b) that the statute was constitutional as applied to the case before the court. Because 
of the Erie doctrine, the first of these determinations precluded a second action in a 
North Carolina federal court, if it was constitutional; and the question of constitu- 
tionality was res judicata. 
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against attacks by nonresidents based on the Privileges and Im- 
munities and Equal Protection clauses. In order to effectuate the 
legislative purpose, it is not necessary for the court to assert that the 
statute will be applied only for the protection of North Carolina 
purchasers, and for no others. The legislature, we may assume, is 
quite content to have the protection of the statute afforded to any 
person who, under the Constitution, is entitled to equal treatment 
with citizens of North Carolina. Thus, resident aliens would clearly 
be entitled to the benefit of the statute by virtue of the Equal Pro- 
tection Clause.’ A full inquiry into the extent to which the 
protection of the statute must be afforded to persons other than 
those for whose benefit it was primarily intended would be beyond 
the scope of this chapter.’’* It is very clear, however, that nothing 
in the Constitution requires a state to apply its laws and its notions 
of policy indiscriminately to the people of other states; on the con- 
trary, any such evangelical impartiality may be simply officious 
intermeddling, amounting to a denial of due process of law. Thus, 
when Missouri applied its statute providing against forfeiture of life 
insurance policies to a contract which, though made within the 
state, was made between a nonresident and a foreign corporation, 
altruistically proclaiming the purpose of the legislature to extend its 
protective policy to “all persons whether citizens, inhabitants, 
transients, visitors or sojourners,”*” the Supreme Court unanimously 
reversed on the basis of the Due Process Clause.’* The difficult 
question concerns the case in which the vendor is a resident of 
North Carolina and the purchaser is a nonresident. The purchaser’s 
home state may or may not provide similar protection. Whether, in 
either or both of these cases, he can successfully assert a right to the 
same protection the statute affords to resident purchasers is a ques- 
tion we shall not attempt to answer here. For present purposes, it 
is enough to state that the existence of this problem should not deter 
the courts from construing such statutes in such a way as to effectu- 
ate fully the legislative purpose to protect local purchasers. If others 
are constitutionally entitled to the same protection, the courts can 


173. Cf. Truax v. Raich, 239 U.S. 33 (1915); Takahashi v. Fish & Game Comm’n, 
334 U.S. 410 (1948). 
174. See chs. 10, 11, infra. 
’ 175. Head v. New York Life Ins. Co., 241 Mo. 403, 416, 147 S.W. 827, 831 
(1912). 
| 176. New York Life Ins. Co. v. Head, 234 U.S. 149 (1914). New York Life Ins. 
Co. v. Cravens, 178 U.S. 389 (1900), upholding the application of the statute in a 
mixed case, was distinguished on the ground that there the insurance was on the life 
_ of a citizen of Missouri. See ch. 5, supra. 
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afford it cheerfully and directly. Indirection and approximation, 
prompted by conflict-of-laws dogma and by fears of unconstitutional 
discrimination, should be abandoned as instruments for effectuating 
legislative policy. 


vil. CONCLUSION 


We have endeavored in these pages to consider what is known 
as a problem in the conflict of laws. The branch of the law that pur- 
ports to provide solutions for such problems has provided no help. 
Since the problem is one concerning mortgages, we have turned to 
the law of mortgages, in which we do not claim expertise, and have 
sought such enlightenment as is available in works on real-estate 
practice. Experts in mortgage law and real-estate finance could have 
done the job better. The problem turns out to be one of mortgage 
law and constitutional law. We hope we have demonstrated that 
this is so, and that it is vain to expect to find, in an oversimplified 
and mystical specialty, solutions to all the problems that may arise 
concerning the application of domestic law, in any of its manifold 
branches, to cases having foreign aspects. We hope also we have 
demonstrated that the practicing lawyer’s best hope of predicting 
the decision of a court concerning such application of domestic law, 
and of persuading the court to reach the desired result, is to ascer- 
tain and make clear the policy of the domestic law and the extent 
of the state’s interest in applying that policy. 


Chapter Nine 


CHANGE OF VENUE AND THE CONFLICT 
OF LAWS: A RETRACTION 


Five years ago there appeared in the pages of the University of 
Chicago Law Review a lengthy article discussing the problems of 
choice of law consequent upon the introduction of a statutory pro- 
vision for change of venue’ into a federal court system committed by 
the Erie case* to the principle that there is no general federal com- 
mon law, and that a United States district court, in adjudicating 
state-created rights, is bound to apply state law.* The article was 
not without merit; it was a conscientious analysis of the problems 
and of various proposed solutions. Indeed, there is only one reason 
for regretting the article or offering apologies for it: The conclusion 
reached was wrong—not just plain wrong, but fundamentally and 
impossibly wrong. I began to realize this some time ago, and incon- 
spicuously abandoned the article’s thesis, at first guardedly* and 
later without reservation.’ A retraction, of course, cannot be a com- 
plete defense; but by analogy to the law of libel, it should, even to 
operate in mitigation, be unequivocal and should be given the same 
publicity and prominence as the offending publication.® This, I 
take it, does not mean that the retraction must be as long as the 
original publication; but it should be published in such a way that 
a user of the Index to Legal Periodicals who might be referred to the 
original is given a fair chance of being referred to the retraction also. 

The problem may be restated briefly by means of an illustration. 
A citizen of Missouri is injured in California by the alleged negli- 

Copyright, 1960, by the University of Chicago. Reprinted by permission of the 
copyright owner. Original citation: 27 U. Cur. L. Rev. 341 (1960). 

1. 28 U.S.C § 1404(a) (1948). 

2. Erie R.R. v. Tompkins, 304 U.S. 64 (1938). 

3. Currie, Change of Venue and the Conflict of Laws, 22 U. Cut. L. Rev. 405 
(1955). A condensed version appeared as The Erie Doctrine and Transfer of Civil 
Actions, 17 F.R.D. 353 (1955). 

4. See ch. 2, supra. 


5. See ch. 5, supra. 
6. Prosser, Torts 632-33 (2d ed. 1955). 
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gence of a railroad incorporated in Kansas. Settlement negotiations 
delay the filing of suit until the period allowed by the California 
statute of limitations has expired. The action is thereupon filed in 
New Mexico, where it is not barred. The defendant removes to the 
United States district court and there moves for transfer to a district 
court in California. If the motion is granted, which statute of limita- 
tions will apply after transfer: New Mexico’s or California’s?? 
Three possible solutions of the problem had been suggested: 


1. The transferee court will apply the law of the state in which it 
sits, just as if the action had been originally filed in that court; 

2. The transferee court will apply the law of the state in which 
the action was originally filed, just as if it were a federal court sitting 
in that state, but without regard to the state law concerning forum 
non conveniens; 

3. The transferee court will apply the law of the transferee state 
if the action was subject to dismissal on the ground of forum non 
conveniens under the law of the state in which it was originally filed, 
but will apply the law of the state of filing if it was not thus subject 
to dismissal. 


The article found varying degrees of fault with all three of these 
solutions; none of them would fully accomplish all the objectives 
attributable to the procedural reform represented by the transfer 
provision, and some of them in addition would produce positively 
undesirable results. The solution proposed in the article was that 
the federal courts must be freed from the necessity to apply state 
conflict-of-laws rules, and must independently develop their own 
rules for choice of law on a rational basis. 

This argument was most convincing in the context of the federal 
interpleader proceeding, as illustrated by that most vexing decision, 
Griffin v. McCoach.® Here the choice of forum was not within the 
control of either claimant, but of the normally disinterested stake- 
holder; here the district court sat in some sense as a distinctively 
national court rather than as a court of the state, exercising by 
virtue of national power a jurisdiction which, it was thought,® could 
not be exercised by a state court. Here, also, a purpose might be 
attributed to Congress to bring about a total result different from 


7. Cf. Headrick v. Atchison, T. & S.F. Ry., 182 F.2d 305 (10th Cir. 1950). 

8.313 U.S. 498 (1941), discussed in 22 U. Cut. L. Rey. at 491 et seq. 

g. New York Life Ins. Co. v. Dunlevy, 241 U.S. 518 (1916). But cf. Atkinson v. 
Superior Court, 49 Cal. 2d 338, 316 P.2d g60 (1957). 
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that which would be reached in the courts of the states (i.e., the 
double recovery that often resulted from the inability of a state 
court to bind a nonresident claimant by its judgment, coupled with 
the fact that two states might, by invoking different choice-of-law 
rules, apply different laws). The congressional purpose might 
arguably be one not only of providing a single court whose judgment 
would bind claimants anywhere in the country, but also of enabling 
that court to ascertain and apply the appropriately applicable law. 

With the interpleader case as a starting point, the argument was 
broadened; since the new transfer section could not be administered 
in such a way as to realize its full potential as a procedural reform 
without freedom on the part of the federal courts to select the 
applicable state law, an alternative to state conflict-of-laws rules 
was required by federal policy, at least where the action was trans- 
ferred. Transfer gave rise to the problem of what law was to govern 
thereafter; the federal courts must have the power to administer the 
transfer section in such a way as to realize its potential and control 
the result; that is, they must have power to decide where the case 
should be tried, and on what terms. Beyond this, since the federal 
courts would already have ventured far into the construction of 
independent conflict-of-laws rules, they might just as well do so even 
when the motion for transfer is denied, and, indeed, when no motion 
for transfer is involved. Not only must Griffin v. McCoach be aban- 
doned; so also must Klaxon Co. v. Stentor Elect. Mfg. Co.,’° and with 
it the whole obligation of the federal courts to follow state rules of 
conflict of laws. Only the Erie doctrine proper was left. 

This position assumes that it is possible to develop a rational 
system of conflict of laws in the abstract, independently of the 
policies and interests of the governments legitimately concerned, 
and independently of the construction and interpretation placed by 
the courts of a state upon its laws. This, I am now convinced, is an 
‘impossibility. Learned men have taught the contrary. Thus the late 
Professor Rabel flatly rejected the idea that the application of a law 
to cases having foreign aspects could be determined by construction 
or interpretation: 


Private law rules ordinarily do not direct which persons or movables they 
include. ... They are simply neutral; the answer is not in them. Generally, 
\therefore, what is needed, or even feasible, is not an interpretation of 


10. 313 U.S. 487 (1941). 
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the statute but a rule of private international law to accompany and 
delimit the rule of private law. 


Thus conceived, the law of conflict of laws is a thing apart, a 
detached science of how laws operate in space; so conceived, it is an 
international science, transcending local concerns for the most part, 
and the federal courts are as competent as the state courts to deter- 
mine the true rule; indeed, they are better equipped to do so, being 
national courts detached from state concerns and prejudices. The 
concept is reflected by the following statement in my article: “The 
claim advanced in this paper is only that the federal courts must be 
free, at least in ordering transfers under section 1404(a), to deter- 
mine what state law is applicable on transfer; not that they may 
construct independent principles of municipal law.’ There you 
have it; the law of a state relating to the burden of proving con- 
tributory negligence is “municipal” law; the law regulating which 
state’s law on burden of proof is applicable, or how a state’s law is to 
be applied to cases having foreign aspects, is something else—some- 
thing detached, and something not emanating from any very clearly 
defined source. 

A series of studies has convinced me of the complete unsound- 
ness and futility of this concept.’* Many familiar conflict-of-laws 
problems can and should be resolved by reference to the govern- 
mental policies of the states concerned,” and to the interests of the 
respective states in the application of such policies. Another way of 
saying this is that many conflict-of-laws problems can and should 
be resolved through construction or interpretation of the laws in 
question.” The applicability of a statute or common-law rule to a 
case having foreign aspects presents a question of construction or 
interpretation of the same kind as does the applicability of the same 
statute or rule to a marginal domestic situation, or a situation exist- 
ing prior to the enactment of the statute. If this is true, it is clear 
that a federal court should be bound as firmly to apply the state 
court’s construction of the law in its application to cases having 
foreign aspects as it is bound to apply the state court’s construction 


11.1 RABEL, THE Conriict or Laws: A ComMparATIVE Stupy 95 (1945). 
12.22 U. Cut. L. Rey. at 483 n.186 (1955). (Emphasis added.) 
13. In addition to the papers cited in notes 4 and 5, supra, see chs. 1, 3, 4, 6, 7, 8, 
supra. 
ran For a discussion of some of the reasons for limiting the statement to less than 
all such problems see ch. 1, supra. 
15. See ch. 8, supra. 
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of the law in its application to marginal domestic situations and pre- 
existing conditions. 

The point may be dramatically though conversely illustrated by 
decisions of the United States Supreme Court concerning the appli- 
cability of the Jones Act*® to cases having foreign aspects. A statute 
better fitting Professor Rabel’s description would be difficult to find. 
It does not bear on its face any indication of the persons or events 
to which it is addressed. The “literal catholicity of its terminology” 
would suggest that it applies to any seaman, in the service of any 
employer, injured anywhere on earth—an interpretation that must, 
of course, be rejected. But the statute itself gives no guide to the 
degree to which its operation is to be limited. It is “neutral” in that 
respect; “the answer is not in it.” Yet the Supreme Court, called 
upon to determine the applicability of the statute to foreign seamen 
injured in the service of foreign employers, did not therefore resort 
to a detached, international science of law in space to determine 
the scope of the act; it construed the act, striving to ascertain the 
congressional policy and the circumstances in which the act must 
be applied to effectuate the policy, as well as the circumstances in 
which the policy requires no such application.* 

It is surely evident that this construction is binding upon a state 
court trying a Jones Act case." The construction is parcel of the 
act, and is as authoritative as any other construction of the act by 
the Supreme Court. Conversely, a state court’s construction of a 
state statute, determining how that statute is to be applied to cases 
having foreign aspects, is parcel of the statute, and is as much to be 
respected in federal courts as any other construction by the state 
courts.”° 

The most regrettable passage in my article concerns the inter- 
pleader case, Griffin v. McCoach: 


There can be no possible basis for determining that one claimant has a 
better right to the law of Texas than his opponent has to the law of New 
-York—except in terms of conflict-of-laws principles. The remaining ques- 
: tion, with which we need not be concerned, is what answer would result 
from the application of such principles. It is necessary here only to 
observe that the question is whether Texas policy must yield to the law of 


16. 41 Stat. 1007 (1920), 46 U.S.C. § 688 (1952). 
: 17. Lauritzen v. Larsen, 345 U.S. 571, 576 (1953). 
18. Lauritzen y. Larsen, supra note 17; Romero v. International Term. Operating 
Co., 358 U.S. 354 (1959). 
19. See ch. 7, supra. 
20. Cf. Angel v. Bullington, 330 U.S. 183 (1947). 


: 


436 THE CONFLICT OF LAWS 





New York, which concededly is the proper law apart from the policy 
question. Nothing could be more appropriate than to have that question 
resolved by the federal courts. 


In the first place, this is avoidance of the issue, which ought to be 
recognized as a cardinal sin in legal writing. Had I not absolved my- 
self and the reader from concern as to how the federal courts would 
resolve the conflict between the law of New York and that of Texas; 
had I inquired into the possible content and source of those “con- 
flict-of-laws principles” that were to be employed in the task, I 
might have appreciated then the illusory character of the project. 
Certainly I did not have in mind that the federal courts should 
employ the Restatement; I spoke repeatedly of “enlightened” 
principles of conflict of laws. 

In the second place, it is difficult now to understand how I could 
have so readily conceded that New York law was the proper law, 
“apart from the policy question.” Of course, the error was induced 
by another artificial concept of separation endorsed by conflict-of- 
laws theory. Not only are choice-of-law rules detached from munici- 
pal law, but “policy” in turn is detached from choice-of-law rules, 
as well as from municipal law. As the place of contracting and 
performance, New York furnished the applicable law; only by 
invoking a second line of defense—local public policy—could Texas 
defeat the claims of the assignees; and local public policy was not a 
very respectable defense to invoke, since it abrogated “vested” rights 
and interfered with the attainment of uniformity of result. As I 
now understand the matter, there was simply a conflict between the 
policies and interests of New York and Texas. New York law did 
not require that the assignees have an insurable interest. New York 
had an interest in the application of its law to vindicate the expecta- 
tions of the assignees, who were residents of New York. Texas law, 
on the other hand, required an insurable interest. This law expressed 
a policy, however misguided, for the protection of the life of the 
insured, and Texas had an interest in the application of that policy 
because the insured was a resident citizen of Texas. Therefore Texas 
law was as “applicable” as New York law. 

“Nothing could be more appropriate than to have [the question 
whether Texas policy must yield to the law of New York] resolved 
by the federal courts.” I can now think of two things that would be 
more appropriate: (a) To have that question resolved by Congress 


21.22 U. Cur. L. Rev. at 495-96. (Italics supplied.) 
22. RESTATEMENT, CoNFLIcT OF Laws (1934). 
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in the exercise of its powers under the Full Faith and Credit Clause; 
and (b) to leave it unresolved, except to the extent that it is resolved 
in a particular case by the court’s (including the federal court's ) 
application of domestic law and policy. Nothing could be more inap- 
propriate than to have that question resolved by the federal courts— 
except to have it resolved by Texas courts in favor of New York 
policy, or by New York courts in favor of Texas policy. It is perfectly 
clear that no choice-of-law rule can possibly be invented that will 
do anything more than subordinate the policy of one state to that 
of the other. There can be no justification for any such rule that does 
not also justify a court in saying to a state that its policy is inferior 
to that of a co-ordinate state. No court is in position to say that. No 
such power exists in our federal system except that conferred on 
Congress by the Full Faith and Credit Clause to “prescribe . . . the 
effect” of the public acts of one state in another. I suppose that when 
I wrote the article I had in mind that right-thinking people would 
prefer the policy of New York to that of Texas. No other state 
indulged the “cynic fear”** that the life of the insured was en- 
dangered when he himself applied for a life insurance policy pay- 
able to persons without insurable interest; and the Texas statute was 
repealed a few years after Griffin v. McCoach had been decided.*® 
But a state legislature has the right to be wrong. When its error 
involves no infringement of the Constitution, no power exists to 
correct it, nor to subordinate it to the wisdom of other states, except 
the power that Congress has never exercised.”® 

At one point in the article I did concern myself with the result 
that a federal court would reach if it constructed independent con- 
flict-of-laws rules on rational principles: 


A district court, looking for guidance to enlightened principles of conflict 
of laws, would recognize, first, that no real question of inconvenience 
or of conflict with local policy is involved in applying a foreign rule on 
burden of proof [of contributory negligence] in the critical situations in 
which that rule operates.?7 


| 23. U.S. Consr., art. IV, § 1. 
24. Grigsby v. Russell, 222 U.S. 149, 155-56 (1911). 
25. See ch. 5, supra. 
_ _ 26.1 emphatically do not suggest that Congress should attempt to enact “choice- 
\of-law” rules such as that the law of the place of contracting shall be preferred. If 
Congress were to address itself to the problem of Griffin v. McCoach, the appropriate 
legislation would simply declare that the interest of a state in safeguarding the lives 
of its people by requiring that beneficiaries or assignees of life insurance policies have 
an insurable interest shall be subordinated to the conflicting interest of another state. 
27.22 U. Cui. L. Rev. at 484. 
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The case under discussion was the familiar Sampson v. Channell.** 
But a rule as to the burden of proof on the issue of contributory 
negligence is a party-favoring rule, and if, for example, the forum is 
the state of the defendant’s residence, the courts of the forum have 
good reason to apply their own rule placing the burden on the plain- 
tilt? 

The article’s treatment of the interrelationship between section 
1404(a) and the Full Faith and Credit Clause as interpreted in 
First Nat'l Bank of Chicago v. United Air Lines*® is hopelessly wrong, 
but there is no point in being overly contrite about that. The devious 
purpose of the Illinois legislature in enacting the statute there 
involved was so ingeniously concealed that none of the courts that 
decided the case—and the related case of Hughes v. Fetter*'—nor 
any of us who commented on it appreciated the real constitutional 
problem.* As I now understand those cases, the right of the plaintiff 
in United Air Lines to trial in an Illinois court was secured by the 
Equal Protection Clause.** That being so, and Illinois being free to 
apply its own law “to measure the substantive rights involved,” to 
transfer the action to Utah, where a different substantive law might 
be applied, would give rise to very serious problems. These might 
perhaps be avoided if, despite Norwood v. Kirkpatrick,** the Court 
were to hold simply that such a case is not an appropriate one for 
transfer. I realize that exceptions on constitutional grounds will 


28.110 F.2d 754 (1st Cir. 1940). 

29. This was not the situation in Sampson y. Channell. The plaintiff was a citizen 
of New Jersey and the defendant a citizen of Massachusetts. Letter from Joseph J. 
Duwan, Esq., Deputy Clerk, United States District Court for the District of 
Massachusetts, Jan. 4, 1960. The district court applied the law of Maine, thus limit- 
ing the plaintiff to the degree of protection afforded him by the law of the state of 
injury, and giving the defendant a higher degree of protection than would have been 
afforded him by his home state in a domestic case. 110 F.2d at 754. In thus denying 
to a citizen of another state a privilege accorded to domestic plaintiffs, the district 
court may have raised a problem under the Privileges and Immunities Clause. Cf. 
ch. 10, infra. (The argument to the contrary, of course, would be that the classifica- 
tion of plaintiffs according to whether they are injured within or without the state 
is a reasonable one.) The court of appeals reversed on the ground that Massachusetts 
law called for application of the Massachusetts rule as part of the procedural law of 
the forum, thus, among other things, eliminating any problem of discrimination. 110 
F.2d at 759. Two Massachusetts cases were cited, in one of which both parties were 
residents of Massachusetts, Levy v. Steiger, 233 Mass. 600, 124 N.E. 477 (1919). In 
the other the residence of the parties does not appear, Smith v. Brown, 302 Mass. 
432, 19 N.E.2d 732 (1939). 

30. 342 U.S. 396 (1952), discussed in 22 U. Cut. L. REv. at 497 et seq. 

31. 341 U.S. 609 (1951). 

32. See ch. 6, supra. 

33. U.S. Const., amend. XIV, § 1. 
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greatly complicate the administration of section 1404(a);*° but the 
alternative now appears to me to be the more objectionable course. 
The power of Congress to regulate the place of trial in the federal 
judicial system may be sufficient to overcome the constitutional right 
of a citizen of Illinois to trial in his own state; the right, after all, is 
protected only against state action, not against action by the 
national government. But to transfer the case to Utah, with the 
understanding that Utah law is thereafter to be applied, would be 
to raise a very serious question indeed under the Erie doctrine, if not 
under the Constitution itself. 

It would be fair to ask how I would propose to solve the problem 
of the law applicable after transfer if the solution based on inde- 
pendent choice of law by the federal courts is renounced. I am no 
longer disposed to give a confident answer to that question. The 
problem now appears to be insoluble, in any completely satisfactory 
way, while diversity jurisdiction exists. The solution proposed in the 
article sought to derive the maximum procedural utility from the 
transfer section, regarding the federal courts as both a unitary 
judicial system and a system of special courts “in and for” the states, 
administering state law. We simply cannot have all the advantages 
of such a dualist concept. I would suggest, however, that the safest 
and most likely approach to solution will be the second of the three 
originally suggested: that, except to the extent that the application 
of foreign law would be literally impracticable, the transferee court 
should apply the same law that would have been applied by the 
court in which the action was originally filed, provided such applica- 
tion is consistent with the Constitution. 

In the article this was regarded as the least objectionable of the 
three proposed solutions. There were two objections to it: (a) Under 
it the federal courts would not have the power, which state courts 
have by virtue of the doctrine of forum non conveniens, to deprive 
the forum-shopping plaintiff of advantages accruing to him under 
the law of the forum although these might be thought to be advan- 
tages to which he was not equitably entitled. If the transfer section 
is to be administered not only as a simple provision for change of 
venue, but also as preserving the function of the doctrine of forum 
non conveniens, that power should exist; but it may be that because 
of the structure of the federal system we cannot treat the transfer 
section as performing both functions. It might be helpful if Congress 


35. 22 U. Cut. L. Rev. at 498-99, n.230. 
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were to amend section 1404(a), as it did amend section 1406(a), 
to give the district courts discretion to dismiss as an alternative to 
transfer—though that might make it necessary for the Court to 
resolve a question it was never required to resolve before section 
1404(a) changed the conditions of the problem, i.e., whether the 
Erie doctrine requires conformity to state law concerning dismissal 
on forum non conveniens grounds.** Beyond this, I can say only that 
there will be some—perhaps many—situations in which application 
of the law of the state of original filing will be so patently inappro- 
priate that to apply it would violate the Constitution. I shall add a 
word as to this point in a moment. (b) This solution, where the state 
of original filing would dismiss on forum non conveniens grounds, 
will produce a difference of result in state and federal courts that will 
be difficult to reconcile with the Erie doctrine: dismissal in the state 
court would deprive the plaintiff of any advantage he may have 
sought in the law of the state of original filing, while the transfer 
section so administered will preserve such advantages. Again, dis- 
missal as an alternative to transfer might provide helpful flexibility. 

It seems likely, too, that even this solution will not operate satis- 
factorily without exceptions. Consider, for example, the case in 
which the action is barred by the time limitation of the state in 
which it is filed, but not (at the time of filing) in the state to which 
transfer is sought.*” It is rather difficult to accept the proposition 
that after transfer to the more appropriate forum the action will be 
dismissed because the statute of limitations of the original forum 
still controls, although the action was filed in a court of the federal 
system in due time so far as the law of the appropriate forum is con- 
cerned. The constitutional considerations that are shortly to be 
mentioned may be of considerable help in this connection as well. 

I hope it is evident from what has been said that I have aban- 
doned all of the arguments that could possibly support the ultimate 
conclusion reached in the article, which visualized the gradual 
development by the federal courts of an independently reasoned 
body of conflict-of-laws principles destined ultimately to attain con- 
stitutional status, and so to bind the state courts as well.** Lest there 
be any misunderstanding, however, I specifically retract that con- 
clusion. The Constitution places significant restrictions upon a state’s 
freedom in the realm of conflict of laws, notably by the Due Proc- 


36. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). 
37. See 22 U. Cut. L. Rev. at 481. 
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ess*® and Full Faith and Credit Clauses, and also by the Privileges 
and Immunities*® and Equal Protection Clauses. While significant, 
these restrictions are not comprehensive; they can never, in the 
absence of implementing legislation by Congress, provide the basis 
for a complete system of conflict-of-laws rules. They might even be 
described as rudimentary: all the courts can do under the authority 
of the unimplemented Constitution to control a state court’s decision 
of conflict-of-laws cases (apart from questions of full faith and 
credit to judgments ) is to denounce the application of the law of a 
state having no interest in the application of its policy, or to 
denounce unreasonable discrimination. Truly conflicting interests 
of the states cannot be judicially resolved. 

Not all the conclusions suggested in the article were wrong, 
though the broad basis for them—that the federal courts should 
independently develop conflict-of-laws rules—was completely so. 
In certain of the cases considered the conflict-of-laws question could 
be determined by reference to the constitutional principles that 
have been mentioned, and, since the subject of discussion was forum 
non conveniens, such cases might be relatively numerous—more so, 
perhaps, than I was prepared to believe at the time. Thus when I 
advocated that the applicable statute of limitations be determined by 
reference to “enlightened principles of conflict of laws.”*' I offered 
a meaningless guide for the decision of such cases as Wells v. 
Simonds Abrasive Co.,** where the interests of two states are in con- 
flict. But in the typical forum non conveniens situation the state 
in which the action is filed is the residence of neither party, nor did 
the injury occur there. For example, in Headrick v. Atchison, Topeka 
& Santa Fe Ry.,** the plaintiff was a resident of Missouri, the defend- 
ant was a Kansas corporation, and the injury occurred in California. 
New Mexico, the state in which the action was filed, had no con- 
ceivable interest in allowing the plaintiff a longer time to sue than 
was allowed by California law.** If the time allowed by New Mexico 
had been less than that allowed by California, a possible case could 
be made for New Mexico’s application of its own law on the basis 
that it expressed a policy for the protection of the courts against the 
hazards involved in adjudicating stale claims; but no thinkable 

39. U.S. Const., amend. XIV, § 1. 

40. U.S. Consrt., art. IV, § 2. 

41. 22 U. Cut. L. REv. at 478. 

42. 345 U.S. 514 (1953), discussed in 22 U. Cut. L. Rev. at 500, n.232. 
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policy merely of court administration would support New Mexico’s 
application of its own longer period of time. By applying its statute, 
New Mexico, without advancing any interest of its own, would de- 
feat the interest of California in affording the protection of its 
shorter period to a foreign corporation doing business in the state, 
with respect to litigation arising out of the conduct of that business. 

I suggested no specific solution for the Headrick case, although I 
probably had in mind some such concept of New Mexico’s lack of 
interest in the matter. If a disposition on this basis could be reached 
in the federal courts only by the exercise of independent judgment 
by those courts as to conflict-of-laws rules I would not suggest it 
now; but I believe it is a disposition that can and should be rested 
on constitutional considerations. There is persuasive precedent for 
the view that a state that insists upon giving the plaintiff the benefit 
of its policies providing a longer time to sue than that allowed by a 
foreign state, where the forum has no interest in allowing the longer 
period and the foreign state has an interest in the application of the 
shorter, deprives the defendant of due process;** and where both are 
states of the Union the Full Faith and Credit Clause may also be 
invoked.** I suggest, therefore, that while in general the law of the 
state of original filing will continue to govern after transfer, this will 
not be so where that state has no interest in the application of its 
law. It should follow that in a case of the Headrick type, tried in the 
state courts, New Mexico’s application of its own longer limitation 
period should be subject to reversal on grounds of due process and 
full faith and credit. 

This means that, at least in the typical forum non conveniens 
situation, the federal courts would have the power to deprive the 
plaintiff of advantages “inequitably” gained by resort to the incon- 
venient forum, and that disparity between the federal court and the 
state court in states adhering to the doctrine of forum non con- 
veniens would be diminished, thus substantially alleviating a serious 
problem under the Erie doctrine. In addition, this consideration may 
provide at least a partial basis for dealing satisfactorily with the 
troublesome case in which the action is barred in the inconvenient 
forum in which it is filed but not (at the time of filing) in the ap- 


45. Home Ins. Co. v. Dick, 281 U.S. 397 (1930). But cf. Hokanson vy. Helene 
Curtis Industries, 177 F. Supp. 701 (S.D.N.Y. 1959). 

46. While the Dick case involved a foreign contractual time limitation valid under 
the foreign law, that does not seem a material distinction. The question was left open 
by Mr. Justice Brandeis. 281 U.S. at 409, n.7. 
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propriate forum. If the state of original filing has no interest in 
interposing the bar of its statute, then after transfer it should be 
immaterial that the action was filed too late from the standpoint of 
that state. All that will be required, then, to save the plaintiff's case, 
even if transfer comes after the limitation period in the convenient 
forum has expired, is a rationale for treating the commencement of 
the action in the foreign district as satisfying the statute of limita- 
tions of the transferee state.*” 

Looking at conflict-of-laws problems in terms of the policies ex- 
pressed by the respective laws and of the interests of the respective 
states in the furtherance of their policies (that is to say, regarding 
conflict-of-laws problems as essentially problems of construction and 
interpretation of “municipal” laws) has more than anything else 
helped me to appreciate the sound basis for the Erie doctrine—even 
the constitutional basis, which in 1955 I was disposed to treat de- 
risively.** It is only by regarding the common law as a sort of jus 
gentium, according to which the rights of citizens of different states 
may be justly adjudicated, that a general federal common law can 
be contemplated, and that concept is totally inconsistent with the 
concept of laws as embodying governmental policy. If a rule as to 
the burden of proving contributory negligence, or a requirement of 
insurable interest, or a statute of limitations, states a governmental 
policy, it cannot be the policy of a national government that lacks 
power to regulate the matter, or that, having power, has chosen to 
leave regulation to the states. It must be the policy of the state. 
This becomes painfully clear to one who, having advocated the 
development of independent federal rules for choice of law, later 
comes to believe that the “science” of conflict of laws, properly 
understood, is essentially the process of construing or interpreting 
laws in such a way as to effectuate the policies embodied in them. 
I realize that I am here saying little more than Holmes said better: 
“The common law is not a brooding omnipresence in the sky but the 
articulate voice of some sovereign or quasi-sovereign that can be 
identified. ...”** “In my opinion the authority and only authority is 
the State, and if that be so, the voice adopted by the State as its own 


47. Cf. Herb v. Pitcairn, 324 U.S. 117 (1945), 325 U.S. 77 (1945); Viaggio v. 


_ Field, 177 F. Supp. 643 (D. Md. 1959). 


48. 22 U. Cur. L. Rev. at 468-69. 
49. Southern Pacific Co. v. Jensen, 244 U.S. 205, 218, 222 (1917) (dissenting 
opinion ). 
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should utter the last word.”°® I can only say, in all humility, that 
what I learned imperfectly from wiser men I have learned better 
from my own mistakes." 

Finally, I incorporate by reference the late Mr. Justice Jackson’s 
classic recantation in McGrath v. Kristensen, the concluding sen- 
tence of which is: “If there are other ways of gracefully and good- 
naturedly surrendering former views to a better considered position, 
I invoke them all.”°? 


50. Black & White Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 518, 
532, 535 (1928) (dissenting vege 

51. Unfortunately, Holmes did not carry his positivism to its logical conclusion. 
For him, conflict-of-laws law remained a “transcendental body of law.” Black & 
White Taxicab Co. v. Brown & Yellow Taxicab Co., supra note 49, at 533. See Cuba 
R.R. v. Crosby, 222 U.S. 473, (1912); Slater v. Mexican Nat'l R.R., 194 U.S. 120 
(1904); Western Union Tel. Co. v. Brown. 234 U.S. 542, 57 (1914), discussed in 
ch. 5, supra. 

52.340 U.S. 162, 176, 178 (1950) (concurring opinion). 


Chapter Ten 


UNCONSTITUTIONAL DISCRIMINATION 
IN THE CONFLICT OF LAWS: 
PRIVILEGES AND IMMUNITIES 


1. THE PROBLEM 


Paradoxically, a significant virtue—or apparent virtue—of the law 
of conflict of laws is a by-product of the worst features of the 
system. When universal choice-of-law rules are employed to deter- 
mine “what law governs,” problems are created that did not exist 
before, and the real problems are “resolved” without regard to the 
purposes (or even the content ) of the laws involved and the interests 
of the respective states in the effectuation of their policies.’ Pre- 
cisely because of this indifference to legislative purpose and state 
policy, the system appears as one of cool and dispassionate 
impartiality. All persons are treated alike; the alien is placed upon 
an equal footing with the citizen. If the validity of a contract is 
determined by the law of the place of contracting; if the con- 
sequences of a tort are determined by the law of the place of harm; 
if matters of procedure are determined by the law of the forum— 
then problems of invidious discrimination apparently cannot arise. 
Even when the factor determining choice of law is domicile—which 
in the United States is synonymous, for American citizens, with state 
citizenship—the serene impartiality of the system is unruffled. The 
law of the domicile is called for whether it be the law of the forum 
or of a foreign state, and it has apparently never occurred to anyone 
to suggest seriously that it is invidious thus to treat persons 
differently because they have their homes in different states.’ 

On the other hand, when, employing an alternative method of 


Written in collaboration with Herma Hill Schreter, J. D. 1959, University of Chicago; 
now a member of the faculty, School of Law, University of California at Berkeley. 

Copyright, 1960, by the Yale Law Journal Co. Reprinted by permission of the 
copyright owner. Original citation: 69 YALE L.J. 1323 (1960). 

1. See chs. 2, 3, 4, 8, supra. 

2. “But the [privileges-and-immunities] clause has nothing to do with the dis- 
tinctions founded on domicile.” Lemmon v. People, 20 N.Y. 562, 608 (1860). 
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analyzing conflict-of-laws problems, we inquire into the policies 
expressed in laws, and into the extent to which a state may reason- 
ably assert an interest in the application of its policy to cases having 
foreign aspects, we quickly encounter problems of discrimination. 
The alternative method, rejecting universal rules of choice of law, 
seeks to determine the applicability of laws to cases having foreign 
elements by the processes of construction and interpretation. Fre- 
quently it is clear that the purpose of a law is to protect, or confer 
a benefit upon, one of the parties to a transaction. It is equally clear 
that the benefit or protection is not intended for all men every- 
where, but only for those who by virtue of their relationship to the 
state are within the legitimate scope of its governmental concern. 
If the policy of such laws is to be effectuated, they must be applied 
in such a way as to protect the intended beneficiaries. To apply 
them for the protection of others, with whose welfare the state has 
no concern, may in some situations constitute wise altruism, serving 
the long-term interests of the state; in other situations such an 
application may be simply irrational, advancing no governmental 
interest of any state; and in still other situations such application 
may constitute intermeddling so officious and unjustified as to 
amount to a denial of due process of law, or of full faith and credit 
to the laws of a sister state. 

It is of the essence of this approach to problems in the conflict of 
laws that we determine the intended beneficiaries of the law and, 
in general, insist upon its application for their benefit. Yet the 
moment a state announces that the benefits of its laws will be 
reserved exclusively, or even primarily, for its own citizens or 
residents, problems of discrimination arise. Differential treatment 
of the citizen and the foreigner may be objectionable on ethical 
grounds; it may be bad policy if the long-term interests of the state 
are taken into account; it may also violate the Privileges and Im- 
munities Clause* or the Equal Protection Clause* of the Constitu- 
tion. Yet differential treatment of some sort is essential if laws are 
to be rationally administered and if the state is to maintain a decent 
respect for the legitimate spheres of responsibility of other states. 

It is the purpose of this study to explore the extent to which the 
process of construction or interpretation of domestic law in such a 
way as to advance domestic interests in conflict-of-laws cases is 
limited by the constitutional prohibitions against discrimination. In 





3. U.S. Const. art IV, § 2. 
4. U.S. Const. amend. XIV, § 1. 
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particular we shall be concerned with the paradoxical border area 
in which the prohibitions against discrimination seem at cross- 
purposes with the command of the Due Process and Full Faith 
and Credit Clauses, that each state abstain from interference in the 
affairs of the others. This chapter will be primarily concerned with 
the Privileges and Immunities Clause, the Equal Protection Clause 
being reserved for separate treatment. 

It is appropriate to add a word about the attitude with which we 
approach the problem. In case of doubt we shall adopt for purposes 
of the discussion that construction of the Privileges and Immunities 
Clause (and later of the Equal Protection Clause) which will most 
fully accomplish the constitutional purpose to make this a single 
nation and to eradicate discrimination and the disabilities of alien- 
age. It happens that we espouse a conflict-of-laws method that 
brings these troublesome problems to light. We do not, however, 
approach the problem defensively, in fear that the problems 
associated with discrimination will vitiate the method. We have no 
wish to minimize the difficulty of the problems, nor to obviate any 
of them by a narrow reading of the great constitutional guaranties 
of fairness and equality. A characteristic of the method is inquiry 
into how a state would resolve conflict-of-laws problems if its sole 
objective were to effectuate its own policies and advance its own 
interests. This inquiry is made not because we value selfishness and 
provincialism but because it contributes to clear analysis of the 
problems of conflict of laws. It allows us to measure the extent 
to which states do not act in furtherance of their own interests, and 
to seek an explanation for their failure to do so in various situations. 
The explanation may sometimes be that the courts are simply 
bemused by an arbitrary system of choice-of-law rules that ignores 
state interests; it may sometimes be that an enlightened spirit of 
altruism has dictated the avoidance of discrimination, or that sim- 
plicity has been preferred to complexity in law administration; 
or it may sometimes be that the desire to advance domestic interests 
is restrained by the constitutional prohibitions against discrimi- 
nation. The aim of the method is not to promote provincialism but 
to promote the intelligent treatment of problems in the conflict of 
laws. The pursuit of domestic interests must yield whenever it 
comes into conflict with the constitutional prohibitions against dis- 
crimination; it may also be made to yield when it comes into conflict 
with a deliberately reasoned policy of making the benefits of domes- 
tic law available to all persons—where that can be done without 
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intrusion upon the concerns of other states. Whenever we make the 
statement that a state should apply its protective laws when the 
person claiming the benefit of the protective policy is a citizen, or 
resident, of the state, we should like to be understood as adding 
that it should apply those laws also for the protection of such other 
persons as are entitled under the Constitution to parity of treat- 
ment with local citizens, and such others as the state may volun- 
tarily and deliberately decide to accord parity of treatment—so long 
as such altruism does not amount to officious interference in the 
affairs of other states. In short, while this method rejects the system 
of choice-of-law rules, with its indifference to state policies and 
interests and its apparent freedom from problems of discrimination, 
and counsels primary emphasis on the furtherance of state interests, 
proponents of the method need not be embarrassed by the fact that 
the Constitution imposes restraints upon the pursuit of state 
interests. Rather they should welcome the restraints against dis- 
crimination that are made possible by the existence of a federal 
union. 

The fact that these problems come immediately into view when 
conflicts problems are approached in this way does not mean that 
they are generated by the method. Indeed, their prompt appearance 
is ground for an inference that they have been present from the 
beginning, obscured and suppressed by the traditional conflict-of- 
laws system. If we may at all reasonably speak of laws as embodying 
governmental policies, and of the human and rational tendency of 
a community to apply the policies expressed in its laws in such a 
way as to maximize the interests of the community, then the condi- 
tions that give rise to problems of discrimination are present at all 
times. One would expect to find, then, that the system of conflict-of- 
laws law has not succeeded in solving such problems by suppressing 
and ignoring them. If the system worked perfectly, and if the 
factors that purportedly regulate the incidence of laws were as 
meaningful as they are supposed to be, no problems of dis- 
crimination would arise; but the system does not work and cannot 
be made to work, and one of the reasons why this is so is that the 
conditions that give rise to problems of discrimination exist not- 
withstanding the system’s neglect of them, and that the problems 
cannot be wholly ignored or suppressed. 

The point is readily illustrated by two standard casebook cases 
on the Statute of Frauds. We are told that the requirement of a 
writing 
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...may be a requirement of procedure or a requirement of validity, or 
both. If, for instance, the statute of frauds of the place of contracting is 
interpreted as meaning that no evidence of an oral contract will be re- 
ceived by the court, it is a procedural statute, and inapplicable in the 
courts of any other state.... If, however, the statute of frauds of the 
place of contracting is interpreted as making satisfaction of the statute 
essential to the binding character of the promise, no action can be main- 
tained on an oral promise there made in that or any other state....° 


We are not told how the court is to determine whether the statute in 
question is substantive or procedural; perhaps the assumption is 
that the characterization will be performed according to the 
hallowed literalism of Leroux v. Brown.® At any rate, once the 
statute has been characterized, the task is done. The incidence of the 
statute has been determined. To put the matter in a different way, 
the state whose law must govern has been ascertained.’ If it be 
true that for profound and mysterious reasons—perhaps associated 
with The Nature of Things, or “the first principles of legal think- 
ing’*—the law of the place of contracting governs the validity of the 
contract; and that the problem presented to the court by a plea of 
the Statute of Frauds is a problem relating to validity; and that the 
statute of the place of making relates to validity; and if the court 
then consistently applies that statute to all contracts, and only con- 
tracts, “made” within the state—then it is impossible to conceive of 
a problem of discrimination. Cases are determined completely with- 
out reference to the connections between the parties and the states 
involved. The law is no respecter of persons. If the result is that one 
citizen is treated differently from his neighbor, the justification is 
obvious: he is treated differently only because a different law neces- 
sarily governs. What could be more reasonable than that? 


5. RESTATEMENT, Conriict oF Laws § 334, comment b (1934). See also id., § 
598, comment gq; id., § 602, comment a. 

6. C. P. 801, 138 Eng. Rep. 1119 (1852). 

7. The reader may be puzzled by this form of statement, shifting the discussion as 
it does from the question of how the statute should be characterized to the ques- 
tion of which state’s law should govern. The statement implies that the court has 
first characterized the problem before it as one pertaining to substance or procedure, 
from which it follows that the law of the place of contracting or the law of the forum 
is applicable as the case may be. Apparently the question still remains: What law of 
the place of contracting? (To which the answer is, the substantive law.). Or what 
law of the forum? (To which the answer is, the procedural law.). Hence it becomes 
necessary to determine whether the statute of the place of contracting is substantive, 
and so on. We have no intention of defending this one of the several mysteries of the 
system; that would involve a kind of esoteric, scholastic disputation for which we 
have no taste. See RosperTSON, CHARACTERIZATION IN THE CONFLICT OF LAws 
118-34, 253-59 (1940). 

8. Mutual Life Ins. Co. v. Liebing, 259 U.S. 209, 214 (1922) (Holmes, J.). 
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Consider, however, what happens when a court that has not 
been mesmerized by the system approaches the problem in a prag- 
matic way. The Supreme Court of Delaware said in Lams v. F. H. 
Smith Co.: 


The Delaware Statute of Frauds... is primarily for the benefit of the 
citizens of Delaware. It was the agreements or contracts of Delawareans 
which were mainly sought to be protected from the future uncertainties 
of oral testimony and the Legislature was not merely laying down a rule 
of evidence for the Courts. If the necessity of writing be procedural then 
while the lack of writing would prevent the enforcement of the contracts 
in the Courts of Delaware yet the Delaware citizen would still be liable 
to be harassed upon the contract and to be faced by oral testimony if sued 
in the Courts of another State, the statute of which had been held to be 
substantive. On the other hand, if the necessity of writing be construed 
as one of the formalities of the contract, then the absence of the writing 
would make the contract... unenforceable in the Courts of Delaware,’ 
and, under principles of comity and conflict of laws, unenforceable out- 
side of the State and insure to the citizens for whose benefit the Act was 
passed the full measure of protection. 


Having in mind the clear intent of the Legislature to require contracts, 
coming within the statute, to be executed with certain formalities and be- 
lieving that the purpose of the Statute was not only the prevention of per- 
juries but the deeper purpose of protection of its citizens from the effect 
of such perjured testimony, we believe that the greatest measure of pro- 
tection should be afforded to its citizens and so hold that the statute refers 
to the substance or formality with which the contract must be executed.1° 


Expediency? Opportunism? Manipulation of the system of con- 
flict of laws for the purpose of achieving a result desired on 
independent grounds? Quod erat demonstrandum. The purpose of 
the statute was to protect persons alleged to have undertaken prom- 
issory obligations—not all such persons everywhere, but only those 
with whose welfare Delaware was concerned. The court therefore 
determined to apply the statute in a way which it thought would to 
the maximum extent possible secure its protection for domestic 
defendants; protection for foreign defendants was not a considera- 
tion. If a forthright declaration that the statute would be applied 
for the protection of local defendants, irrespective of the place of 
contracting, would have raised problems of discrimination against 
citizens of other states, so should this attempt to approximate the 

g. This would be true only if the contract were made in that state; the court 


apparently assumed that most contracts of Delaware citizens are made in Delaware. 
10. 36 Del. 477, 482-83, 487, 178 Atl. 651, 653, 655 (1935). 
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desired result by indirection. Moreover, it is no longer possible to 
explain to the local citizen who has been held liable while his 
neighbor has been protected that the circumstance that his contract 
was made in another state necessitates the application of that state’s 
law; nothing could be plainer than that the applicable law has been 
determined not by fundamental principles but simply according to 
considerations of expediency. By resorting to the technique of in- 
direction and approximation the court deprived certain Delaware 
citizens—those contracting outside the state—of the protection of 
the law that was designed for their benefit. The place of contracting 
obviously does not have the significance attributed to it by the 
system, since it can be deemed controlling or not according to the 
court’s estimate of the effect upon domestic policy; hence it may be 
seriously questioned whether the classification is a reasonable one, 
and whether the local citizen contracting abroad has been afforded 
equal protection of the laws. 

The reason for employing the technique of indirection and ap- 
proximation is twofold. In the first place, the court no doubt felt 
compelled to resort to the concepts of the conflict-of-laws system; 
the available alternatives were assumed to be limited by the system. 
In the second place, the court probably felt that constitutional 
problems, especially problems relating to discrimination, would thus 
be avoided. It is instructive to analyze the decision in terms of the 
extent to which it will approximate the legislative purpose to protect 
local defendants and of its success in avoiding constitutional prob- 
lems. 

The opinion of the court treats three elements as important in 





TABLE I 
Case Place of Residence of 
Number Contracting Defendant Forum Result 
1 New York Delaware Delaware Delaware defendant 
not protected 
2 New York Delaware New York Delaware detendant 
not protected 
3 New York New York Delaware New York defendant 
not protected 
4 Delaware New York Delaware New York defendant 
protected 
5 Delaware Delaware New York Delaware defendant 
protected 
6 Delaware New York New York New York defendant 


protected 
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determining how to apply the statute in conflicts cases so as to 
achieve the legislative purpose: the place of contracting; the resi- 
dence (or citizenship) of the defendant; and the place where the 
action is brought. Let us assume that only two states are involved, 
Delaware and New York, and that New York’s statute of frauds 
is satisfied but Delaware’s is not. On these assumptions there are 
eight possible combinations of the three factors, of which one is 
wholly domestic and one wholly foreign to Delaware, leaving six 
mixed cases. Table I shows these mixed cases and the result in each 
of the court’s determination to treat the statute as substantive, as- 
suming that the New York courts will, as the Delaware court sup- 
posed, accept its characterization of the Delaware statute and faith- 
fully follow the rules of the system. 

Although the purpose is to protect Delaware defendants, no pro- 
tection is afforded in two of the three cases in which Delaware 
defendants appear. Although there is no purpose to protect New 
York defendants, protection is afforded in two of the three cases in 
which New York defendants appear. The cases are not, of course, 
equally probable; none, however, is impossible. A factor that bears 
heavily on the probability of any one of the cases is the feasibility of 
suit in the state named as forum; but the court did not make the 
forum a factor controlling the incidence of the statute.1t The extent 
to which the decision will effectuate the protective policy depends, 
therefore, entirely upon the correctness of the court’s assumption 
that it is probable that contracts by Delawareans will be made in 
Delaware. When the other party is a resident of another state, 
however, there is no a priori basis for such an assumption. Delaware 
defendants will be given the protection, and New York defendants 
will be denied it, according to a factor determined by chance. The 
effectiveness of the strategy is therefore open to serious question. 

The court did not mention the residence of the plaintiff as a 
factor to be taken into account, but if we are to see the whole 
picture in terms of discrimination and other constitutional problems 
we should include such a factor. In each of the eight possible cases 
the plaintiff may be a resident of Delaware or of New York; of the 
resulting 16 possible cases, fourteen are mixed. If the reader is 


11. Although the quotation in the text at note 9 supra may suggest an inclina- 
tion to hold the statute both procedural and substantive, that is not the holding. The 
court sustained a demurrer to a plea invoking the Delaware Statute of Frauds. 36 
Del. at 478, 487, 178 Atl. at 651, 655. A holding that the statute is both procedural 
and substantive would protect the Delaware defendant in all cases except Case 2 
and would protect the New York defendant in all cases. 
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interested in constructing for himself a table along the lines of 
Table I he will find that the court’s decision, on the same assump- 
tions, produces the following results: 


1. The Delaware defendant is protected against the New York 
plaintiff in two cases, and not so protected in two. 

2. The Delaware defendant is protected against the Delaware 
plaintiff in one case and not so protected in two.” 

3. The New York defendant is protected against the Delaware 
plaintiff in two cases, and not so protected in two. 

4. The New York defendant is protected against the New York 
plaintiff in two cases, and not so protected in one. 


A number of observations may be made concerning these results. 
First, even if it be assumed that reserving the benefits of the statute 
for citizens of Delaware and denying them to citizens of New York 
would amount to a denial of the privileges and immunities of state 
citizenship, it would be almost impossible to denounce the court’s 
decision on that ground, since its scheme to make the statute operate 
in that way is so defective. So far as one can judge a priori, the 
scheme will protect Delaware defendants about half of the time and 
New York defendants about half of the time. Hence the court failed 
to effectuate the legislative purpose that it had so clearly defined. 
Only to the extent that the court’s assumptions about the prob- 
abilities are correct will the scheme approximate the desired result; 
but, to the extent that the assumptions are correct, the problem of 
differential treatment of residents and nonresidents is presented. In 
the case before the court the result was to deny the protection of 
the statute to a Delaware corporation, the contract having been 
made in New York (Case 1, Table I). The residence of the plaintiff 
does not appear. 

Second, the Delaware court has presumed to protect the New 
York defendant against the New York plaintiff in two cases. In each 
the contract is made in Delaware; the difference relates to the 
forum. In thus intruding itself into a relationship with which it has 
no concern, defeating the expectations of the New York plaintiff, 
contrary to New York policy, without advancing any interest of its 


12. The lack of symmetry here and in Item 4 is occasioned by omission of the 
wholly domestic and wholly foreign cases. If we were dealing with the entire array 
we would say that the Delaware defendant is protected against the Delaware plaintiff 
in two cases; similarly, the New York defendant would not be protected against the 
New York plaintiff in two. 
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own, Delaware violates the Due Process Clause’ or the Full Faith 
and Credit Clause,'* or both.?® 

Third, the Delaware court has denied the Delaware plaintiff the 
right to recover against the New York defendant in two cases. Why 
should it do so, when no New York policy protects the New York 
defendant? The decision advances the policy of neither state. Not 
only so; but in two other cases, indistinguishable except for the fact 
that the contract is made in New York instead of Delaware, the 
Delaware plaintiff is permitted to succeed against the New York 
defendant. Since the place of making has been shown to lack sig- 
nificance, may not the Delaware plaintiffs in the first two cases 
complain of a denial of equal protection? 

Fourth, the Delaware defendant whose protection was the object 
of the statute is protected in three cases and not protected in four. 
In two of the four cases in which he is denied protection the plaintiff 
is a New York resident. The result is to subordinate the policy of 
Delaware to that of New York—a judicial curb on legislative policy 
that is not required by the Constitution,’® and hence a rather obvious 
failure of the court to discharge its duty to give the legislative 
policy full effect within constitutional limits. 

Fifth, in the two other cases in which the Delaware defendant is 
denied protection the plaintiff is also a Delawarean. Delaware alone 
is concerned. No policy of any other state is involved, whether the 
action is brought in Delaware or New York." The sole ground for 
treating this case differently from the ordinary domestic case for 
which the statute was primarily intended is that the contract was 
made in New York. How would such a case arise in real life? Two 
Delaware businessmen negotiating on a train in New York? Or 
meeting at lunch in New York City for convenience? A resident of 
Delaware, about to graduate from Columbia Law School, accepting 
by telephone an offer of employment from a Delaware law firm? 
When the plaintiff is a New Yorker, denial of the protection of the 
statute to the Delaware defendant may perhaps be defended against 
attack based on the Equal Protection Clause by the argument that 
avoidance of conflict with the policy of a sister state justifies the 
classification (though Delaware does not consistently avoid such 


13. U.S. Constr. amend XIV, § 1. 

14. U.S. Const. art. IV, § 1. 

15. See ch. 5, supra. 

16. Ibid. 

17. Our assumption is that the New York statute is satisfied, so that even if it is 
“procedural,” New York would not interpose it. 
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conflicts, but asserts its own policy in opposition to that of New York 
when the contract is made in Delaware); but here, where no con- 
flicting policy of the other state is involved, is not the treatment 
of some Delaware defendants differently from others simply 
arbitrary?'* The point is not merely that the circumstance of con- 
tracting in a foreign state is especially fortuitous when both parties 
are residents of Delaware, but, again, that the opinion of the court 
itself treats the place of making as significant only in so far as making 
it the controlling factor will advance the policy of Delaware. 

The second case, Emery v. Burbank,” is especially interesting 
because it is one in which Holmes, so often a rigid conceptualist in 
matters of conflict of laws, employed a predominantly pragmatic ap- 
proach. The action was upon an oral agreement, allegedly made in 
Maine by the defendant's testatrix, that, if the plaintiff would leave 
Maine and take care of the testatrix, she would leave the plaintiff all 
her property at her death. The trial court ruled that the action could 
not be maintained because of a Massachusetts statute providing: 
“No agreement to make a will of either real or personal estate, and 
no agreement to give a legacy, or make a devise by will, shall be 
binding, unless such agreement is in writing signed by the party 
whose executor, or administrator is sought to be charged, or by some 
person by such party duly authorized.” Although a literal reading 
of the statute would indicate that it was addressed to the validity of 
the contract, although the contract itself was required to be in 
writing (a “note or memorandum thereof” would not suffice) ,”* and 
although the statute expressly provided against any effect on con- 


18. Here, as at several other points in this study, we oversimplify the problem by 
speaking of the parties as individuals. To explore fully the complication introduced 
by the variety of ways in which a corporation may be related to a state would unduly 
extend the present study. If two essentially New York business enterprises are incor- 
porated in Delaware for convenience, a contract entered into between them in 
New York would clearly be a matter of concern to New York, while Delaware’s 
interest might be regarded as nominal only. Congress recently dealt with this type of 
problem in the context of diversity jurisdiction by treating a corporation as a citizen 
not only of the state of incorporation but also of the state where it has its principal 
place of business. Act of June 25, 1958, PL 85-554, § 2, 72 Stat. 415, 28 U.S.C. § 
1332 (1958). A similar solution might be worked out for some conflict of laws prob- 
lems by legislation or by analogy. Perhaps we might go further in conflicts cases and 
deny any interest to the state in which a foreign enterprise is incorporated for con- 
venience, although that seems rather a matter for congressional legislation. For pur- 
poses of this study we shall assume that a corporation is to be treated as domiciled 
in the state of incorporation, with all the benefits and burdens that such domicile 
entails. See generally Latty, Pseudo-Foreign Corporations, 65 YALE L.J. 137 (1955). 

19. 163 Mass. 326, 39 N.E. 1026 (1895). 

20. Mass. Acts and Resolves 1888, ch. 372, § 1. 

21.163 Mass. at 328, 39 N.E. at 1027. 
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tracts made prior to its passage,”* Holmes, writing for the Supreme 
Judicial Court, affirmed: 


But the statute evidently embodies a fundamental policy. The ground, of 
course, is the prevention of fraud and perjury, which are deemed likely 
to be practiced without this safeguard. The nature of the contract is such 
that it naturally would be performed or sued upon at the domicile of the 
promisor. If the policy of Massachusetts makes void an oral contract of 
this sort made within the State, the same policy forbids that Massachu- 
setts testators should be sued here upon such contracts without written 
evidence, wherever they are made. 

If we are right in our understanding of the policy established by the 
Legislature, it is our duty to carry it out so far as we can do so without 
coming into conflict with paramount principles. 

In our view, the statute, whatever it expresses, implies a rule of pro- 
cedure broad enough to cover this case.” 


Thus the Massachusetts court’s estimate of the probabilities, in this 
different type of case, was different from the Delaware court’s 
estimate; and accordingly the characterization of the statute needed 
to effectuate the policy was different. Most actions for breach of 
contracts by Massachusetts decedents to make a will were likely to 
be brought in Massachusetts: thus to treat the statute as procedural 
would protect Massachusetts testators (or those interested in their 
estates ) in the great majority of the cases. Especially in 1895, there 
was an objective basis for this estimate, since in the typical case the 
estate, or the bulk of the estate, of a decedent was likely to be 
administered at his domicile, which was the only place where the 
personal representative could be sued. Thus characterization of the 
statute as procedural probably did tend to approximate effectuation 
of Massachusetts policy. In addition, Holmes declared himself pre- 
pared to go even farther in protecting Massachusetts residents, and 
yet to stop short of imposing the Massachusetts policy where it 
would not serve her interests. He very pointedly suggested that the 
statute might well be construed as both procedural and substantive” 
(which would at least announce to another state, wherein an ancil- 
lary administration of the estate of a Massachusetts decedent might 
be pending, that Massachusetts desired that an oral contract made in 
Massachusetts be treated as void). And it was unnecessary to con- 
sider “whether . . . if, by some unusual chance, a suit should happen 
to be brought here against an ancillary administrator upon a con- 

22. Mass. Acts and Resolves 1888, ch. 372, § 2; 163 Mass. at 328, 39 N.E. at 1027. 


23. 163 Mass. at 328-29, 39 N.E. at 1027. 
24. Id. at 328, 39 N.E. at 1027. 


| 


} 
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tract made in another State by one of its inhabitants, the contract 
would have to be in writing.”** 

Thus it is fair to say that Holmes’s scheme tended substantially 
to effectuate Massachusetts policy, and contemplated that the policy 
would not be intruded where Massachusetts had no interest. There 
is present nevertheless the assumption that the policy must be 
effectuated through employment of the concepts of the system, 
and that the alternatives are limited thereby; one must not quite say 
forthrightly that the statute will always be applied in such a way 
as to protect Massachusetts residents to the full extent of the power 
of the state to do so. The solution must be stated in terms of sub- 
stance or procedure, or both. As a result there remains one situation 
in which the Massachusetts resident will not be protected: the 
contract is made in Maine and there is ancillary administration in 
Maine. One may inquire whether failure to extend the protection 
in this case comports with equal protection of the laws.”° A possible 
answer is that in such a case protection is withheld from the Massa- 
chusetts resident by Maine, not by Massachusetts, so that there 
can be no assertion that Massachusetts has dealt unequally with her 
residents; yet Holmes, like the Delaware court, assumed that the 
construction given by the court to a statute of its own state would 
control the decision of another court respecting its application. 

If it is true that the Holmes scheme would substantially ac- 
complish the purpose of protecting Massachusetts residents while 
withholding the benefits of the statute from others, then, despite the 
fact that the principle is formulated in terms of substance and pro- 
cedure, the case raises precisely the kind of problem under the 
Privileges and Immunities Clause that is the subject of this study. 

The Holmes treatment raises still another constitutional problem. 
The inference to be drawn from the statement of facts in Emery v. 
Burbank is that, at the time the contract was made, the plaintiff was 
a resident of Maine and the testatrix a resident of Massachusetts. 
Suppose, however, that at that time both were residents of Maine, 
and that the testatrix had moved to Massachusetts after the contract 
had been partly performed.” Holmes faced this possibility and 





25. Id. at 329, 39 N.E. at 1027. 

26, At this point we shall not deal with the problem of standing to raise the equal- 
protection challenge. A similar problem is discussed below in connection with Cham- 
bers v. Baltimore & O.R.R., 207 U.S. 142 (1907) (Privileges and Immunities Clause). 
See text at note 262 infra. 

27. We have no intention of considering the argument that in such a case the con- 
tract, on the assumption that it was unilateral, would be “made” in Massachusetts 
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accepted, though not without some regret, the consequences of the 
position he had taken: 


We do not draw the conclusion that ... the validity of all such contracts, 
wherever sued on, must depend on the law of the domicile. That would 
leave many such contracts in a state of indeterminate validity until the 
testator’s death, as he may change his domicile so long as he can travel. 
But the consideration shows that the final domicile is more concerned in 
the policy to be insisted on than any other jurisdiction, and justifies it in 
framing its rules accordingly. There would be no question to be argued 
if the law were in terms a rule of evidence. It is equally open for a state 
to declare, upon the same considerations which dictate a rule of evidence, 
that a contract must have certain form if it is to be enforced against its 
inhabitants in its courts.78 


In other words, by construing the statute as procedural the court 
gave it the effect of destroying rights under a contract made under 
such circumstances that Massachusetts at the time it was made 
had no interest whatever in protecting the promisor. The problem 
raised by such a decision is substantially, if not precisely, the same 
as that raised by an attempt to apply the same statute retroactively 
to wholly domestic cases: impairment of the obligation of the con- 
tract.*° To the extent that the state may reasonably make such a 
statute retroactive, it may apply it to cases in which it had no 
interest at the time of the transaction; beyond this, its application to 
such cases does precisely the same damage that is caused by un- 
intended, unjustified, or unreasonable retroactivity. If it is recog- 
nized that retroactive application of the statute is unconstitutional, 
the evil of applying it in such a conflicts situation ought not to be 
disguised by labeling the statute as “a rule of evidence.”*? Moreover, 
even if this is assumed to be a case in which the state might legiti- 
mately adopt a policy for the protection of all persons residing 
in the state at the time of the act’s passage, irrespective of when or 
where the alleged agreement was made, it is worthy of note that 


upon completion of performance by the plaintiff. Cf. RestareMeNnt, Contracts §§ 
45, 74 (1932). 

28. 163 Mass. at 329-30, 39 N.E. at 1027. 

29.“No State shall...pass any... Law impairing the Obligation of Con- 
tracts....” U.S. Const. art. I, § 10; see chs. 5, 8, supra. 

30. It seems possible that the theory of vested rights in conflict of laws originated 
because of cases such as this, in which rights once settled are unsettled by a change 
of circumstances or of law after the transaction. It is difficult to understand, however, 
how the proponents of that theory managed to transplant it to the type of case in 
which two states have a legitimate interest in the matter at the time of the transaction. 
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Massachusetts declared no such policy, but expressly limited the 
statute to prospective operation.** 

The constitutional problems that come into view when problems 
of conflict of laws are approached in terms of analysis of govern- 
mental policies and interests are not, therefore, problems that are 
merely generated by the method. They exist irrespective of the 
method employed, though they are obscured by the traditional 
method. Indeed, the traditional method generates constitutional 
problems that would in all probability not arise if problems of 
“choice of law” were regarded simply as problems of the construc- 
tion and interpretation of laws, without reliance upon a mystical 
system purporting to shortcut ordinary legal methods. But for 
that system—and specifically the felt compulsion to frame decisions 
in terms of the system’s concepts—it is unlikely that the Delaware 
court would think of imposing its Statute of Frauds upon a trans- 
action between two New Yorkers, thereby raising a problem of due 
process and full faith and credit, or of withholding the protection 
of the statute in a transaction between two citizens of Delaware 
casually present in another state, thereby raising a problem of equal 
protection. And but for that system and its concepts it is difficult to 
believe that Holmes could have brought himself even to contem- 
plate, much less accept, the conclusion that rights acquired under a 
contract valid by the law of the state in which both parties resided 
at the time of contracting are destroyed, upon the promisor’s 
removal to Massachusetts, by a law intended to protect Massachu- 
setts residents and not intended to have retroactive effect. 

It is an understatement to say that the problems of discrim- 
ination in the conflict of laws have been obscured by the system, 
with the result that little attention has been given to them by 
courts or legal writers. So subtly do the concepts of the system 
obscure realities that in 1903 the Illinois legislature was able to 
enact a statute designed to protect residents of Illinois, in general, 
against liability for the wrongful deaths of residents of other states— 
arbitrarily discriminating, to that end, against certain Illinois resi- 
dents—and for half a century courts and legal writers did not 
understand the legislative purpose.*” In this investigation we shall 


31. See note 22, supra. 

32. Ill. Laws 217-18 (1903) (now Ix. Rev. Srart. ch. 70, § 2 (1957) ). The 
statute was held violative of the Full Faith and Credit Clause in First Nat'l Bank v. 
United Air Lines, 342 U.S. 396 (1952), but a more intelligible basis for its invalidity 
__ is furnished by the Equal Protection Clause. See ch. 6, supra. 
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have to do the best we can with the limited materials that are 
available. 


uo. THE PRIVILEGES AND IMMUNITIES OF STATE CITIZENSHIP 


A. The Character of the Privileges and Immunities Secured 


The Privileges and Immunities Clause of article IV,®* an abridged 
version of a clause of similar purport in the Articles of Con- 
federation,** is not among the more definitively glossed provisions 
of the Constitution.** Judicial interpretation of the clause got off to 





33- “The Citizens of each State shall be entitled to all Privileges and Immunities 
of Citizens in the several States.” U.S. Const. art. IV, § 2. The clause should not be 
confused with the provision of the fourteenth amendment that “No State shall make 
or enforce any law which shall abridge the privileges or immunities of citizens of 
the United States....” U.S. Const. amend. XIV, § 1; see note 38 infra. 

34. “The better to secure and perpetuate mutual friendship and intercourse among 
the people of the different states in this union, the free inhabitants of these states, 
paupers, vagabonds and fugitives from Justice excepted, shall be entitled to all 
privileges and immunities of free citizens in the several states; and the people of 
each state shall have free ingress and regress to and from any other state, ctl shall 
enjoy therein all the privileges of trade and commerce, subject to the same duties, 
impositions and restrictions as the inhabitants thereof respectively, provided that 
such restrictions shall not extend so far as to prevent the removal of property imported 
into any state, to any other state of which the Owner is an inhabitant; provided also 
that no imposition, duties or restriction shall be laid by any state, on the property of 
the united states, or either of them.” ArticLEs OF CONFEDERATION art. IV. 

35. See generally Corwin, THe ConsTITUTION OF THE UNITED STATES OF AMERICA 
—ANALYSIS AND INTERPRETATION 686-93 (1953). The meager constitutional history 
of the provision is found in 2 Farranp, REcoRDS OF THE FEDERAL CONVENTION 135, 
173-74, 187, 443, 456, 577, 601, 637, 662, (1911); 3 id. at 112, 445-46; 4 id. at 61. 
Little can be gleaned from these materials except that the framers deliberately omit- 
ted the language of the Articles relating to the “removal of property imported into any 
State, to any other State of which the owner is an inhabitant.” Note 34 supra. Ap- 
parently the purpose of that provision was to guarantee the right of a slaveholder to 
remove his human chattels from a free state. Charles Pinckney, of South Carolina, 
wished to retain some such provision, 2 FARRAND, op. cit. supra at 443, but the clause 
was adopted without it. The only concession to his point of view was the provision of 
article IV relating to fugitive slaves. See Lemmon v. People, 20 N.Y. 562 (1860). 

From a different source one may infer that the principal object of the framers in 
modifying the language of the clause in the Articles was to prevent a minority of 
states having liberal naturalization policies from conferring upon aliens the rights of 
citizenship in all the states. The key move in the correction of this objectionable 
practice was the grant to Congress of the power to establish a uniform rule of 
naturalization. U. S. Const. art. I, § 8. But the privileges-and-immunities clause of 
the Articles required amendment also, since it bestowed the privileges of citizenshi 
not only upon citizens of the other states but also upon their “free inhabitants,” an 
in one place upon “the people” of each state. See note 34 supra. By providing for a 
uniform rule of naturalization and by limiting the Privileges and Immunities Clause 
to citizens, the framers made it impossible for one state to control the policies of 
the others regarding aliens. See THe FEpERALIsT, No. 42 (Madison); 3 Story, Com- 
MENTARIES ON THE CoNsTITUTION 673-74 (1833). Left unsolved was the problem of 
one state’s conferring citizenship upon native-born Negroes, thus enabling them to 
claim the rights of citizenship in slave states. In the course of the debates on the 
Missouri Compromise, Charles Pinckney, admitting authorship of the Privileges and 
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a bad start when Mr. Justice Bushrod Washington, riding circuit 
in 1825, felt called upon to expound his reasons for believing that 
it did not prevent New Jersey from denying to nonresidents the 
privilege of taking oysters from the waters of the state.*° 

The inquiry is, what are the privileges and immunities of citizens in the 
several states? We feel no hesitation in confining these expressions to 
those privileges and immunities which are, in their nature, fundamental, 
which belong, of right, to the citizens of all free governments; and which 
have, at all times, been enjoyed by the citizens of the several states which 
compose this Union, from the time of their becoming free, independent, 
and sovereign.** 


A gentle critic has commented that “The vagaries and vagueness 
of thought and expression in this statement are obvious.”** One may 
add that the statement was wholly unnecessary to the decision, 
since, after disposing of this and other constitutional questions, the 
court entered judgment for the defendant for the sufficient reason 
that the owner of the condemned vessel could not maintain the 
possessory action of trespass for a seizure occurring while it was 
in the possession of a bailee.*® Moreover, the disquisition on “funda- 
mental” rights was not called for in the discussion of any question of 
privileges and immunities presented by the facts of the case. It 
would have been sufficient to say, as Mr. Justice Washington did at 
a later point, that since the right to fish in the public waters of the 
state was “a right of property, vested ... in the state, for the use of 
the citizens thereof, it would... be going quite too far to construe 
the grant of privileges and immunities of citizens, as amounting to 
a grant of a cotenancy in the common property of the state, to the 
citizens of all the other states.”*° 

Nevertheless, Washington’s sonorous dictum at once became 
and for many years remained the leading exposition of the clause,** 


Immunities Clause, stated that, while he could not recall the exact purpose of the 
framers, the idea of Negro citizenship was so remote that it could not have entered 
into consideration. ANNALS OF CONG. 1129, 1134 (1821), FARRAND, op. cit. supra at 
445-46; see Dred Scott v. Sanford, 60 U.S. (19 How.) 393, 417-19 (1856). 

36. Corfield v. Coryell, 6 Fed. Cas. 546 (No. 3230) (C.C.E.D. Pa. 1823). 

37. Id. at 551. 

38. McGovney, Privileges or Immunities Clause, Fourteenth Amendment, 4 Iowa 


—L. Bui. 219, 228 (1918), reprinted in 2 AssociaATION oF AM. Law ScHOOLS, 


| 
| 


| 
| 
| 


SELECTED Essays ON CONSTITUTIONAL LAW 402, 410 (1938). 
39. 6 Fed. Cas. at 555. 
40. Id. at 552. The property concept, apparently persuasive at the time, was much 
impaired by Toomer v. Witsell, 334 U.S. 385 (1948), discussed at notes 57, 94 infra. 
41. See 3 Srory, COMMENTARIES ON THE CONSTITUTION 675 n.1 (1833); Mc- 


| Govney, supra note 38, at 229; Ward v. Maryland, 79 U.S. (12 Wall.) 418 (1870); 
_ Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 75-77 (1872). 
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although some judges and commentators noted cautiously that the 
meaning must be “determined in each case upon a view of the 
particular rights asserted and denied therein.” The comprehensive 
language of the clause—“all privileges and immunities of citizens” 
—was limited to “fundamental” privileges; as the Supreme Court 
said, “no privileges are secured by it, except those which belong to 
citizenship.” Not until 1898 did the Court give the clause a 
sufficiently broad construction to make it a potentially significant 
influence upon the disposition of ordinary conflict-of-laws cases. 
In that year the Court decided Blake v. McClung,” striking 
down, in so far as citizens of other states were concerned, a Tennes- 
see statute giving priority in the distribution of local assets of an 
insolvent foreign corporation to creditors resident in Tennessee. 
Mr. Justice Washington had compiled a list of the privileges and 
immunities of citizenship that are “fundamental.”** In it he made no 
reference to the right to share ratably with other creditors of the 
same class in the assets of an insolvent debtor, nor to any right of 
a closely similar character. True, the list did not purport to be com- 
plete; but it is difficult to conceive of such a right as one which is, 
in its nature, fundamental, and which has, at all times, been enjoyed 
by the citizens of all free governments.** It is still more difficult to 
conceive of it as a right that is distinctive because it “belongs to citi- 
zenship. *’ Perhaps for these reasons, Mr. Justice Harlan, speaking 
for the Court, moved his point of reference a step backward in 
time: the right impaired was the right to do business, to trade with 
the corporation. “But the enjoyment of these rights is materially 
obstructed by the statute in question; for that statute, by its neces- 
sary operation, excludes citizens of other States from transacting 
business with that corporation upon terms of equality with citizens 
of Tennessee.”** This brought the case within the penumbra of one 
of Mr. Justice Washington’s items: “The right of a citizen of one 
state to pass through, or to reside in any other state, for purposes of 
trade, agriculture, professional pursuits, or otherwise....”*° But 


42. Conner v. Elliott, 59 U.S. (18 How.) 591, 593 (1855); McCready v. Virginia, 
94 U.S. 391, 395 (1876); see Cootey, PrincreLes or ConstiruTIONAL Law 188 
(1880). 

43. Conner v. Elliott, 59 U.S. (18 How.) 591, 593 (1855). 

44.172 U.S. 239 (1898). 

45. Corfield v. Coryell, 6 Fed. Cas. 546, 551-52 (No. 3230) (C.C.E.D. Pa. 1823). 

46. Cf. text at note 37 supra. 

47. Cf. text at note 43 supra. 

48. 172 U.S. at 253. 

49.6 Fed. Cas. at 552; cf. THe Feprrauist, No. 42 (Madison) (“[W]hat was 
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without question some of the original breadth of the clause had been 
restored. The rights secured were not merely those which are 
“fundamental,” or which inhere in citizenship as such. They include 
some ordinary legal rights established for the people of the state in 
general; selfish and provincial discrimination is prohibited. So clear 
was this enlargement of the scope of the clause that Mr. Justice 
Harlan felt called upon to add a caveat: “We must not be under- 
stood as saying that a citizen of one State is entitled to enjoy in 
another State every privilege that may be given in the latter to its 
own citizens.”°° It is significant that the dissenting justices did not 
challenge this enlarged conception of the character of the privileges 
and immunities secured by the clause; they objected only (a) that 
the classification was not in terms of citizenship but of residence, 
and (b) that the statute was a legitimate exercise of the power of 
the state to regulate the terms upon which foreign corporations 
might be admitted to do business in the state.” 

After Blake v. McClung it was reasonable for Professor Mc- 
Govney to offer the following paraphrase of the clause as a reason- 
ably accurate rendition of its meaning in the light of judicial inter- 
pretation: 


Every right, privilege or immunity created by any State in behalf of its 
own citizens shall be equally extended to the citizens of other States if 
withholding it would hinder free social and economic intercourse 
between the citizens of the several States as one nation.®? 


meant [in the Articles of Confederation] by superadding to “all privileges and im- 
munities of free citizens’ ‘all the privileges of trade and commerce,’ cannot easily be 
determined.” ). 

50. 172 U.S. at 256. (Emphasis in the original. ) 

51.172 U.S. at 262-69. 

52. McGovney, supra note 38, at 219-20. (Original emphasis omitted. ) 

Cf. Hague v. CIO, 307 U.S. 496, 511 (1939) (opinion of Roberts and Black, J.J.): 
At one time it was thought that this section recognized a group of rights 
which, according to the jurisprudence of the day, were classed as ‘natural 
rights’; and that the purpose of the section was to create rights of citizens 
of the United States by guaranteeing the citizens of every State the recogni- 
tion of this group of rights by every other State. Such was the view of 
Justice Washington. 

While this description of the civil rights of the citizens of the States has 
been quoted with approval, it has come to be the settled view that Article 
IV, § 2, does not import that a citizen of one State carries with him into 
another fundamental privileges and immunities which come to him neces- 
sarily by the mere fact of his citizenship in the State first mentioned, but, 
on the contrary, that in any State every citizen of any other State is to 
have the same privileges and immunities which the citizens of that State 
enjoy. The section, in effect, prevents a State from discriminating against 
citizens of other States in favor of its own. 
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Apart from Blake v. McClung, however, there are relatively few 
square holdings by the Supreme Court defining and protecting the 
privileges secured by the clause.** These may be summarized 


briefly: 


1. A Maryland statute levying upon nonresident traders a 
license tax twice as great as the maximum tax payable by residents 
was held void as applied to a citizen of New Jersey.™ 


z. A Tennessee statute imposing a higher privilege tax on con- 
struction enterprises having their chief offices outside the state than 
on those having their chief offices within the state was held invalid 
as applied to a citizen of Alabama.” 


3. A New York statute taxing the income of nonresidents from 
sources within the state, but not allowing nonresidents the exemp- 
tions allowed residents, was held invalid as applied to citizens of 
New Jersey and Connecticut.”® 

4. A South Carolina statute imposing on nonresidents higher 
license fees than on residents for commercial shrimp fishing in the 


53- For decisions of state and lower federal courts, see Meyers, The Privileges and 
Immunities of Citizens in the Several States (pts. 1-2), 1 Micu. L. Rev. 286, 364 
(1903); Note, 28 Cotum. L. Rev. 347 (1928). 

54. Ward v. Maryland, 79 U.S. (12 Wall.) 418 (1870). The question of validity 
in terms of the commerce clause was expressly left open. Id. at 429. 

[T]he defendant might lawfully sell, or offer or expose for sale, within the 
district described in the indictment, any goods which the permanent 
residents of the State might sell, or offer or expose for sale in that district, 
without being subjected to any higher tax or excise than that exacted by 
law of such permanent residents. 
Id. at 430. 
55. Chalker v. Birmingham & N.W. Ry., 249 U.S. 522 (1919). 
As the chief office of an individual is commonly in the State of which he is 
a citizen, Tennessee citizens engaged in constructing railroads in that State 
will ordinarily have their chief offices therein, while citizens of other States 
so engaged will not. Practically, therefore, the statute under consideration 
would produce discrimination against citizens of other States by imposing 
higher charges against them than citizens of Tennessee are required to pay. 
Id. at 527. The Court’s willingness to detect discrimination may have been influenced 
by the unusual way in which the question of validity arose: the contractor had been 
denied the right to recover $9,403.80, to which the jury had held he was entitled on 
the basis of quantum meruit, on the ground that, not having paid the tax, he was 
guilty of a misdemeanor, so that the defense of illegality prevailed. Wright v. Jackson 
Constr. Co., 138 Tenn. 145 (1917), rev'd and remanded, 249 U.S. 522 (1919). 

56. Travis v. Yale & Towne Mfg. Co., 252 U.S. 60 (1920). Although the Court 
refers only to “residents” of those states, the complaint alleged both residence and 
citizenship. Record p. 24, Travis v. Yale & Towne Mfg. Co., supra. The employer, 
who was required to withhold the tax, was conceded standing to raise the constitu- 
tional question; only by thus aggregating the amounts withheld was the requirement 
of jurisdictional amount satisfied. 252 U.S. at 74-75. 
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three-mile maritime belt off the South Carolina coast was held in- 
valid as applied to citizens of Georgia.*” 

Perhaps the best advertised of the privileges and immunities of 
citizenship is the right to travel freely among the states. The 
Supreme Court has vindicated this right of “ingress and egress,” but 
never in terms of article IV. In Crandall v. Nevada” a tax upon 
every person leaving the state was held in conflict with the implied 
right of a citizen to travel in connection with the affairs of the 
national government; and in Edwards v. California®® a statute 
making it a criminal offense to bring an indigent nonresident into 
the state was held in conflict with the commerce clause. Four 
members of the Court concurred in the result on the ground that 
the privilege infringed was one of national citizenship, protected by 
the fourteenth amendment.” 

The cases holding various rights and privileges not within the 
protection of article IV are more numerous:* 


57. Toomer v. Witsell, 334 U.S. 385 (1948). McCready v. Virginia, 94 U.S. 391 
(1876), discussed at note 64 infra, was distinguished on the ground that it concerned 
oysters, which are not, like shrimp, migratory, “free-swimming” fish, and that it 
involved inland waters rather than the marginal sea. 334 U.S. at 401. Nevertheless, 
the “ownership” theory of McCready (and of Corfield v. Coryell, supra note 40) 
seems much discredited. See 334 U.S. at 401-02. 

In Mullaney v. Anderson, 342 U.S. 415 (1952), the Court similarly invalidated a 
statute of Alaska imposing a higher license tax on nonresident commercial fishermen 
than on residents. In response to the argument that Alaska was not a state, the Court, 
assuming for the sake of argument that Congress might relieve a territory of some 
of the obligations imposed by the Constitution upon the states, held that Congress 
had indicated no intention of giving Alaska power to discriminate in ways forbidden 
to the states. Id. at 419-20. Thus the Court considerably impaired the authority of 
Haavik v. Alaska Packers Ass’n, 263 U.S. 510 (1924). 

For completeness mention may be made of a case having (it is to be hoped) 
purely historical interest. Virginia enforced an act of the Confederacy confiscating a 
debt owed by a Virginian to a citizen of Pennsylvania. The Court said: “And the 
constitutional provision securing to the citizens of each State the privileges and 
immunities of citizens in the several States could not have a more fitting application 
than in condemning as utterly void the act under consideration here, which Virginia 
enforced as a law of the Commonwealth....” Williams v. Bruffy, 96 U.S. 176, 184 
(1877). 

58.73 U.S. (6 Wall.) 35 (1867). 

59. 314 U.S. 160 (1941). 

. 60. 314 U.S. at 177, 181. See generally Meyers, Federal Privileges and Immunities: 
Application of Ingress and Egress, 29 CoRNELL L.Q. 489 (1944); Roback, Legal Bar- 
riers to Interstate Migration (pts. 1-2), 28 CorNELL L.Q. 286, 483 (1943); Note, 55 
‘Harv. L. Rev. 873 (1942); Note, 53 Harv. L. REv. 1013, 1032-42 (1940). Elaborate 
dicta concerning the privilege of ingress and egress in relation to the Privileges and 
Immunities Clause of article IV are found in United States v. Wheeler, 254 U.S. 281, 
293-99 (1920). For further discussion of the “privileges or immunities” clause of the 
fourteenth amendment and its relation to the “privileges and immunities” clause of 
larticle IV, see Colgate v. Harvey, 296 U.S. 404 (1935), overruled in Madden v. 
Kentucky, 309 U.S. 83 (1940). 
_ 61. Some cases, which might be classified as denying the protection of the clause 
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1. Louisiana validly restricted community rights in local prop- 
erty to resident married women and women married in the state.” 

2. Wisconsin validly provided that during the absence of the 
defendant from the state the statute of limitations should not run 
against the plaintiff, if he were a resident of the state, but should run 
in such circumstances against nonresident plaintiffs.” 

3. Virginia validly restricted to its own citizens the right to 
plant oysters in the tidal rivers of the state. 

4. Arkansas validly provided for personal service on resident 
landowners, and service by publication on nonresident owners, in 
proceedings to collect taxes assessed by a levee district.® 

5. South Carolina validly restricted the right to carry on the 
insurance brokerage business to residents of the state.® 

6. Minnesota validly provided that its “borrowing” statute, bar- 
ring suit on a cause of action arising outside the state when it is 
barred by the law of the state in which the cause of action arose, 
should not apply where the plaintiff was a citizen of Minnesota who 
had owned the cause of action since its inception.” 

7. Oregon validly restricted nonresident married women to 
dower in lands of which the husband died seized, while giving 
resident married women dower in all lands of which the husband 
was seized at any time during the marriage.® 


to the asserted privilege, seem to hold that no discrimination was established rather 
than that the privilege is not a protected one. Downham y. Alexandria Council, 77 
U.S. (10 Wall.) 173 (1869); Travellers’ Ins. Co. v. Connecticut, 185 U.S. 364 
(1902); Maxwell v. Bugbee, 250 U.S. 525 (1919); Shaffer v. Carter, 252 U.S. 37 
(1920). 

Notwithstanding the language of Mr. Justice Washington in Corfield v. Coryell, 
6 Fed Cas. 546, 552 (No. 3230) (C.C.E.D. Pa. 1823), a citizen of one state rather 
obviously is not ipso facto entitled to vote in another. Minor v. Happersett, 88 U.S. 
(21 Wall.) 162, 174 (1874) (dictum). Mr. Justice Washington must have had in 
mind the right of a citizen of one state to become a citizen of another and thereafter 
enjoy the franchise subject to nondiscriminatory regulations. 

62. Conner v. Elliott, 59 U.S. (18 How.) 591 (1855). 

63. Chemung Canal Bank v. Lowery, 93 U.S. 72 (1876). The Court did not notice 
the point, urged by counsel, that the plaintiff, being a corporation, was not within the 
protection of the clause. See note 73 infra. 

64. McCready v. Virginia, 94 U.S. 391 (1876). The authority of the case is 
impaired by Toomer v. Witsell, note 57 supra. 

65. Ballard v. Hunter, 204 U.S. 241 (1907). The protesting defendants, citizens of 
Georgia and Florida, claimed “the privileges and immunities of citizens of . . . Arkan- 
sas,” id. at 250, but the Court spoke only of “rights secured to them by the Con- 
stitution of the United States,” id. at 254; cf. Hess v. Pawloski, 274 U.S. 352 (1927); 
Note, 28 Cotum. L. Rev. 347, 349 (1928). 

66. La Tourette v. McMaster, 248 U.S. 465 (1919). 

67. Canadian No. Ry. v. Eggen, 252 U.S. 553 (1920). 

68. Ferry v. Spokane, P. & S. Ry., 258 U.S. 314 (1922). 


PRIVILEGES AND IMMUNITIES 467 


8. Alaska validly imposed a license tax solely upon nonresident 
commercial fishermen.” 

g. New York validly denied to nonresidents the right to sue 
foreign corporations, doing business within the state, on causes of 
action arising from foreign torts.” 


s. The Persons Protected and the Governments Restrained 


The clause is directed against action by the state as distinguished 
from action by private persons.”* It affords no protection against 
action by the state of which the person claiming the privilege is a 
citizen.” Corporations are not citizens within the protection of the 
clause.” 

Aliens are, of course, not within the protection of the clause, but 
certain privileges secured by the clause to citizens of other states 
are secured to aliens by virtue of the Equal Protection Clause and 
the federal power over immigration.* Apparently no case has deter- 
mined whether a citizen of the United States, not a citizen of any 
state, is within the protection of the clause.” 

As we have seen, the decisions of the Court have been incon- 
clusive as to whether the clause restrains action by territorial 
governments, but at the least the Court will not infer a congres- 
sional intention to relieve such governments of the obligations 
imposed upon the states in the absence of positive language to that 
effect." Only one case seems to have arisen involving alleged dis- 
crimination against nonresidents by the District of Columbia, and 
the Court, finding the classification reasonable, had no occasion to 


69. Haavik v. Alaska Packers Ass’n, 263 U.S. 510 (1924). The case is discredited 
by Toomer v. Witsell and Mullaney v. Anderson, supra note 57. 

70. Douglas v. New York, N.H. & H.R.R., 279 U.S. 377 (1929). The right of 
access to courts, generally stated, is another of the much-heralded privileges secured 
by the clause. See generally Blair, The Doctrine of Forum Non Conveniens in Anglo- 
American Law, 29 Cotum. L. Rev. 1 (1929); Comment, 37 YALE L.J. 983 (1928); 
Note, 41 Harv. L. Rev. 387 (1928); Note, 8 Minn. L. Rev. 47 (1923); Note, 17 
Harv. L. Rev. 54 (1903); Annot., 32 A.L.R. 6 (1924). 
71. United States v. Harris, 106 U.S. 629, 643 (1882). 
_ 72. Bradwell v. Illinois, 83 U.S. 130 (1872). 
73. Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1868); Blake v. McClung, 172 U.S. 
239 (1898). A Massachusetts trust is treated in the same way. Hemphill v. Orloff, 277 
U.S. 537 (1928). 
__ 74. Takahashi v. Fish & Game Comm’n, 334 U.S. 410 (1948); act of May 31, 
11870, ch. 114, 16 Stat. 140, 144, 42 U.S.C. § 1981 (1958). 
__ 75.Cf. Hammerstein v. Lyne, 200 Fed. 165 (W.D. Mo. 1912). There is a negative 
dictum in Estate of Johnson, 139 Cal. 532, 535 (1903). 

76. Mullaney v. Anderson, 342 U.S. 415 (1952). 
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decide whether any provision of the Constitution proscribes dis- 
criminatory legislation by Congress.” 


c. Classification in Terms of Residents and Nonresidents rather than 
in Terms of Citizens and Noncitizens 


In Blake v. McClung’ the argument was made that there could 
be no question of violation of the Privileges and Immunities Clause 
because the Tennessee statute discriminating in favor of local 
creditors was couched in terms of residence rather than citizenship. 
In one sense this was a strange argument: discriminatory statutes 
are typically drafted in terms of residence; of the cases in which the 
Court had previously considered the Privileges and Immunities 
Clause only one involved a statute discriminating in terms of citi- 
zenship, and there the statute was upheld.” In the earlier cases the 
Court had simply assumed that discrimination against nonresidents 
was tantamount to discrimination against citizens of other states. In 
another sense the argument had a force deserving more con- 
sideration than it received at the hands of the Court. As Mr. Justice 
Brewer pointed out in dissent, residence and citizenship are not 
synonymous;® a citizen of Ohio, or a subject of Great Britain, 
residing in Tennessee, would be given the same priority as a resident 
citizen of Tennessee, while a citizen of Tennessee residing in Ohio 
or Great Britian would be treated like other nonresident creditors. 

Mr. Justice Harlan, speaking for the majority, hardly did justice 
to this argument. First he confusingly discussed a different question: 
whether the complaining creditors had established that they were 
citizens of other states, and so had standing to raise the constitu- 
tional question. Although the record was not all that might be 
desired in this regard, he concluded that they had. He then 
proceeded to construe the Tennessee statute, concluding that the 
words “residents of this State” referred to “those whose residence in 
Tennessee was such as indicated that their permanent home or 
habitation was there, without any present intention of removing 


77. District of Columbia v. Brooke, 214 U.S. 138 (1909); cf. Bolling v. Sharpe, 
347 U.S. 497 (1954). 

78.172 U.S. 239 (1898). 

79. McCready v. Virginia, 94 U.S. 391 (1876). In Corfield v. Coryell, supra note 
35, the discrimination was in terms of “inhabitants.” In Ward v. Maryland, supra note 
54, it was in terms of “permanent residence.” Among the cases decided after Blake 
v. McClung, supra note 78, again only one, Canadian No. Ry. v. Eggen, 252 U.S. 553 
(1920), involved a statute discriminating in favor of local “citizens.” There, also, 
the statute was upheld. See text at note 97 infra. 

80. 172 U.S. at 263; see Steigleder v. McQuesten, 198 U.S. 141, 143 (1905). 
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therefrom, and having the intention, when absent from that State, 
to return thereto; such residence as appertained to or inhered in 
citizenship.”*' While it is true that the Tennessee legislature might 
have used the word “residence” in the sense of domicile, the appro- 
priate procedure would have been to leave that question of con- 
struction to the state court, and not for the Supreme Court to 
volunteer its own construction—especially one that would render 
the statute unconstitutional.*? Finally Mr. Justice Harlan distorted 
the argument, fabricating and then ridiculing the proposition that 
the statute was intended to disfavor only those creditors who resided 
in, without being citizens of, other states. 

It is difficult to understand why Mr. Justice Harlan, ordinarily 
one of the more clear-headed and articulate of judges, should have 
taken a position so confused and evasive. The only explanation that 
readily suggests itself is that, while he knew instinctively that the 
statute was fatally discriminatory, he had not thoroughly thought 
out the reasons why the vice could not be cured by substituting 
residence for citizenship as the basis for classification. 

The question that Mr. Justice Harlan did not answer at all was 
whether the statute would survive attack under the Privileges and 
Immunities Clause if it were construed by the Tennessee court as 
distinguishing between residents and nonresidents, and not between 
citizens and noncitizens, with strict adherence to the distinction that 
had been formulated by the federal courts in diversity cases. In all 
probability this question should be answered negatively, for two 
reasons: (a) In the typical state the overwhelming majority of resi- 
dents are also citizens; residents who are aliens, or citizens of other 
states, are the exception rather than the rule; and so the general 
tendency and effect of the statute was to accomplish a discrim- 
ination in favor of local citizens and against citizens of other states; 
and (b) even granting that the statute did not operate to discriminate 
against citizens of other states as such, the circumstance of residence 
was not significant in terms of any legislative policy other than a 
policy of raw discrimination; hence the classification was arbitrary. 
The second of these reasons is rather subtle, and difficult to formu- 
late. It is the reason that emerges somewhat tortuously from later 
decisions, and its meaning and sphere of application are still 
obscure. It is not surprising, therefore, that Mr. Justice Harlan was 
anable, when the question first arose, to give a definitive exposition 


| 81. 172 U.S. at 247. 
| 82. See Douglas v. New York, N.H. & H.R.R., 279 U.S. 377, 386 (1929). 
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of his reasons for feeling that the unconstitutional discrimination 
was not relieved by classification in terms of residence. 

The problem was next sharply presented in La Tourette v. Mc- 
Master.** The South Carolina Supreme Court had relied upon the 
distinction rejected by the Court in Blake v. McClung: 


[A] citizen of any State of the Union who is a resident of this State 
and has been a licensed insurance agent of this State for at least two years 
may obtain a broker’s license; on the other hand, a citizen of this State, 
who is not a resident of the State and has not been a licensed insurance 
agent of this State for two years, may not be licensed. No discrimination 
is made on account of citizenship. It rests alone on residence in the State 
and experience in the business.** 


Superficially, the opinion of the Supreme Court seems to rest upon 
this distinction: 


The court thus distinguishes between citizens and residents and 
decides that it is the purpose of the statute to do so and, by doing so, it 
avoids discrimination. In other words, it is the effect of the statute that 
its requirement applies as well to citizens of the State of South Carolina 
as to citizens of other States, residence and citizenship being different 
things.*® 
But the distinction, on its face, is disingenuous and specious. If it 
were possible to escape the constitutional restraint by the simple 
device of substituting residence for citizenship as the basis of clas- 
sification, the clause would be rendered nearly meaningless in 
practical effect. The fact is that both the South Carolina court and 
the Supreme Court pointed to considerations providing a more sub- 
stantial basis for upholding the statute. The licensing provision was 
part of a comprehensive scheme of regulation whereby the insur- 
ance brokerage business was to be carried out under the supervision 
of the insurance commissioner. According to arguments accepted by 
both courts, the program could be carried out most effectively if the 
subjects of regulation were residents of the state. The classification, 
therefore, had “practical justifications’—nonresidents were not ex- 
cluded simply because they were foreigners who were not to be 
allowed to compete with local businessmen, but because only 
resident brokers could be effectively policed. This, at any rate, the 
legislature could have found, and the Court’s acceptance of such a 
finding is in accordance with normal practice in constitutional cases. 





83. 248 U.S. 465 (1919). 
84.104 S.C. 501, 506, 89 S.E. 398, 400 (1916), quoted in 248 U.S. at 469-70. 
85. 248 U.S. at 470. 
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The circumstance of residence had no such significance, independ- 
ent of simple discrimination, in Blake v. McClung. 

If one is inclined to believe that this interpretation attributes too 
much sophistication to the decision in La Tourette, and that the 
Court in that case actually accepted the disingenuous argument 
that a classification in terms of residence ipso facto avoids the con- 
stitutional restraint, it is instructive to note that at the same term, 
just three months later, the Court struck down a statute that dis- 
criminated in terms of the location of the chief office of the enter- 
prise taxed—a classification less likely, it seems, than one in terms of 
residence to approximate discrimination in favor of local citizens.*® 
If a classification in terms of residence escapes the prohibition of 
the clause, one in terms of a factor less closely associated with citi- 
zenship should do so a fortiori. In the Court’s view, the practical 
effect of the statute would be to discriminate against citizens of 
other states. Again, the factor determining the classification had no 
significance except in respect of discrimination: “We can find no 
adequate basis for taxing individuals according to the location of 
their chief offices—the classification, we think, is arbitrary and un- 
reasonable.”** 

In the following term, however, the Court again gave evidence 
that it was impressed by the argument that a classification in terms 
of residence escapes the constitutional restraint. A statute providing 
that the graduated inheritance tax applicable to New Jersey prop- 
erty of nonresident decedents should be computed with reference 
to the total value of the estate was found not to involve any dis- 
crimination, but rather a sincere attempt to achieve approximate 
equality. Having thus disposed of the point, the Court noted that it 
was unnecessary to decide whether the decision might not be rested 
on a much narrower ground, and added: 


The alleged discrimination, here complained of, so far as privileges and 
immunities of citizenship are concerned, is not strictly applicable to this 
statute because the difference in the method of taxation rests upon resi- 
dence and not upon citizenship. La Tourette v. McMaster.** 


Nevertheless, only four months later the Court struck down a New 
York income tax law although it discriminated only in terms of 
residence: 


) 86. Chalker v. Birmingham & N.W. Ry., 249 U.S. 522 (1919). 
| 87. Id. at 527. 

88. Maxwell v. Bugbee, 250 U.S. 525, 538-39 (1919). 
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Of course the terms “resident” and “citizen” are not synonymous, and 
in some cases the distinction is important (La Tourette v. McMaster... ); 
but a general taxing scheme such as the one under consideration, if it 
discriminates against all non-residents, has the necessary effect of includ- 
ing in the discrimination those who are citizens of other States; and, if 
there be no reasonable ground for the diversity of treatment, it abridges 


the privileges and immunities to which such citizens are entitled.8® 


Rather clearly, the South Carolina statute in La Tourette also had 
the “necessary effect of including in the discrimination those [non- 
residents] who are citizens of other States”; hence the only mean- 
ingful distinction is that in the one case there was a reasonable basis 
for the classification while in the other there was none.” 

Again in Douglas v. New York, N.H. & H.R.R.” the Court, 
speaking this time through Mr. Justice Holmes, seemed to accept 
the specious argument that a classification in terms of residence 
deflects the force of the prohibition against discrimination, but at 
the same time pointed out that the statute in question had a purpose 
other than merely to discriminate against foreigners, and that 
residence was a factor relevant to that purpose. In the quotation 
that follows the two ideas are strangely mixed; we have emphasized 
the language relating to the “practical justifications” of the clas- 
sification: 


Construed as it has been, and we believe will be construed, the statute 
applies to citizens of New York as well as to others and puts them on the 
same footing. There is no discrimination between citizens as such, and 
none between non-residents with regard to these foreign causes of action. 
A distinction of privileges according to residence may be based upon 
rational considerations and has been upheld by this Court, emphasizing 
the difference between citizenship and residence, in La Tourette v. Mc- 
Master....It is true that in Blake v. McClung... ‘residents’ was taken 
to mean citizens in a Tennessee statute of a wholly different scope, but 
whatever else may be said of the argument in that opinion (compare p. 
262, ibid.) it cannot prevail over the later decision in La Tourette v. Me- 
Master, and the plain intimations of the New York cases to which we 


8g. Travis v. Yale & Towne Mfg. Co., 252 U.S. 60, 78-79 (1920). 

go. In Haavik v. Alaska Packers Ass’n, 263 U.S. 510 (1924), the Court again 
sustained a discrimination couched in terms of residence, holding that “citizens of 
every State are treated alike.” Id. at 515. The classification was deemed “not wholly 
arbitrary or unreasonable,” since preference was given to those who had acquired 
residence in Alaska, and Alaska might legitimately encourage those upon whose efforts 
the future development of the Territory depended. Ibid. But any state might similarly 
argue in defense of raw discrimination that its growth depends upon encouragement 
of local entrepreneurs. The Haavik case has been in effect overruled by Mullaney v. 
Anderson, 342 U.S. 415 (1952). 
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have referred. There are manifest reasons for preferring residents in 
access to often overcrowded Courts, both in convenience and in the fact 
that broadly speaking it is they who pay for maintaining the Courts con- 
cerned.*” 


In Toomer v. Witsell®* the state did not even contend that since 
the statute was couched in terms of residence it was outside the 
scope of the Privileges and Immunities Clause; instead it tried un- 
successfully to show that residence was a factor relevant to a non- 
discriminatory policy. The Court agreed that the distinction 
between residence and citizenship would be without force “in this 
case, °* and Mr. Chief Justice Vinson formulated the clearest state- 
ment thus far of the “reasonable classification” principle: 


Like many other constitutional provisions, the privileges and immuni- 
ties clause is not an absolute. It does bar discrimination against citizens 
of other States where there is no substantial reason for the discrimination 
beyond the mere fact that they are citizens of other States. But it does 
not preclude disparity of treatment in the many situations where there are 
perfectly valid independent reasons for it. Thus the inquiry in each case 
must be concerned with whether such reasons do exist and whether the 
degree of discrimination bears a close relation to them. The inquiry must 
also, of course, be conducted with due regard for the principle that the 
States should have considerable leeway in analyzing local evils and in 
prescribing appropriate cures.® 


The idea that the clause does not reach discrimination couched 
in terms of residence has puzzled commentators from the begin- 
ning.*® The time has come, we believe, for the flat rejection of that 
idea. The constitutionality of a law treating local people differently 
from the people of other states is not saved by the draftsman’s 
choice of the word “resident” instead of the word “citizen,” nor by 
the technical concepts that keep the category “residents” from being 
precisely congruent with the category “citizens.” It is saved only 
if the classification is reasonable, and is relevant to a policy other 
than one of parochial and hostile discrimination against the out- 
lander. It may be that residence is a factor that can be reasonably 
related to legitimate policy more often than can citizenship; but it 
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is not true that citizenship can never be so related. This is demon- 
strated by the fact that, at the time when the Court was most pre- 
occupied with the distinction between residence and citizenship, it 
sustained a statute discriminating in terms in favor of local 
“citizens.”°? It did so because the classification was reasonable. 
Similarly, the decision in the Douglas case** would probably not 
have been different if the classification had been in terms of citi- 
zenship instead of residence. The Court might with equal propriety 
have said, “There are manifest reasons for preferring citizens in 
access to often overcrowded Courts, both in convenience and in the 
fact that broadly speaking it is they who pay for maintaining the 
Courts concerned.”®® If the result in La Tourette would have been 
different if the classification had been framed in terms of citizenship, 
that is only because it would be difficult to argue plausibly that 
citizenship, as distinguished from residence, was relevant to the 
efficiency of the regulatory scheme. 

A further consideration supports this position. The degree of 
incongruence that exists, for purposes of federal jurisdiction, 
between the categories of residents and of citizens is, in the context 
of problems of discrimination, reduced to the vanishing point by 
other constitutional provisions. The advantages that a state confers 
through its laws upon its “citizens” must, in general, also be con- 
ferred upon resident aliens and resident citizens of other states, 
by virtue of the Equal Protection Clause and the Supremacy 
Clause.’°° Thus—subject, always, to the rule permitting reasonable 
classification—a statute conferring a privilege of a protected char- 
acter upon “citizens” of the state must be read as extending the same 
privilege to all those entitled to equal protection of the laws—that 
is, to all residents, at least. Hence the lack of congruence between 
the categories of “citizens” and “residents” in the enacting state 
tends to disappear. The fact that the disparity between the categor- 
ies continues to exist in other states is quite immaterial, since only 
a citizen of another state has standing to invoke the Privileges and 
Immunities Clause, whether the classification is in terms of 
residence or citizenship. 

Since the test of constitutionality is the reasonableness of the 


97. Canadian No. Ry. v. Eggen, 252 U.S. 553 (1920). La Tourette, Chalker, Max- 
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classification, the interesting conclusion is that the clause is to be 
administered according to the same standards that govern the 
administration of the Equal Protection Clause: a state is prohibited 
from denying the equal protection of the laws not only to all persons 
“within its jurisdiction” but also to all citizens of other states. Or, to 
state the same proposition with more regard for historical sequence, 
the protection against discriminatory treatment that article IV gave 
to citizens of other states was extended by the fourteenth amend- 
ment to all persons within the jurisdiction of the state. The charming 
simplicity of this interpretation is considerably disturbed, however, 
by the fact that citizenship itself may constitute a legitimate basis 
for classification.” 


wi. CONSTITUTIONAL Limits ON STATE POWER AS A BASIS FOR 
CLASSIFICATION 


As all students of the conflict of laws know, when California ap- 
plied its workmen’s compensation law to an injury suffered in 
Alaska by a nonresident employee, the judgment was attacked as a 
denial of due process and a refusal of full faith and credit to the 
laws of Alaska.'°? Less well known is the fact that earlier, when the 
California statute provided for compensating out-of-state injuries 
only if the injured employee was a resident of California, the statute 
was attacked as a denial to citizens of other states of the privileges 
and immunities of citizens of California.'’? These incongruous con- 
tentions illustrate well the dilemma that confronts one who would 
explore the effect of constitutional restraints upon discrimination in 
conflict-of-laws cases. Surely compliance with one constitutional 
mandate ought not to entail violation of another; yet, as these con- 
tentions demonstrate,’”* the boundary between the obligation of a 


101. The suggested interpretation may also be subject to qualification according 
to the character of the right or privilege asserted; i.e., there probably are privileges 
that may be denied to citizens of other states but not to persons “within the jurisdic- 
tion” of the enacting state. This, however, seems no more than a manifestation of the 
paradoxical fact that classifications in terms of citizenship may be deemed reasonable 
in spite of the apparent purpose of the Privileges and Immunities Clause to outlaw 
them. Similarly, classifications disfavoring aliens may survive attack based on the 
Equal Protection Clause if the fact of alienage is reasonably related to legitimate 
policy. Ohio ex rel. Clarke v. Deckebach, 274 U.S. 392 (1927); cf. Heim v. McCall, 
239 U.S. 175 (1915). 

102. Alaska Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532 (1935). 

103. Quong Ham Wah Co. v. Industrial Acc. Comm’n, 184 Cal. 26, 192 Pac. 
1021 (1920), writ of error dismissed, 255 U.S. 445 (1921). 

104. Ironically, both contentions were made by the same employer. Quong Ham 
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state to respect the authority of other states and its obligation to 
treat citizens of other states with impartiality has not been surveyed 
and established. 

The earlier attack on the statute, predicated on the Privileges 
and Immunities Clause, succeeded. The later attack, mounted after 
the statute had been broadened to include nonresidents, and pred- 
icated on the Due Process and Full Faith and Credit clauses, 
failed. Thus the conflict between constitutional mandates that we 
have suggested as a possibility did not occur. It might very well 
have occurred, however, if the facts in the second case, Alaska 
Packers Ass'n v. Industrial Acc. Comm’n,’” had been a little less 
unusual than they were. The employee had been hired in San Fran- 
cisco for short-term, seasonal employment in Alaska, at the con- 
clusion of which he was to be returned to California, where his 
wages were to be paid. Under these “special circumstances,” 
presenting the danger that he might become a public charge or a 
burden upon private interests in California, the Court found that 
California had “as great an interest in affording adequate protection 
to this class of its population as to employees injured within the 
state.”1°* It is probable that if the employee had not been a member 
of California’s migrant labor force, but simply a citizen of a sister 
state, and if the contract had called for return transportation to his 
home rather than to California, the decision would have been 
different.!°" In that event the Due Process and Full Faith and Credit 
clauses would have invalidated the application which, according to 
the Supreme Court of California, the Privileges and Immunities 
Clause required. 

Any such result is so obviously intolerable that one or the other 
of the constitutional interpretations must be rejected. No doubt 
there are some who would be glad to use such a contretemps as an 
argument for rejecting the view that the Due Process and Full 
Faith and Credit clauses significantly limit the power of a state to 


Packers Association; in the first case it was treated as the employer and was held 
primarily liable. Record, pp. 3, 11, Quong Ham Wah Co. v. Industrial Acc. Comm’n, 
255 U.S. 445 (1921); Brief of Plaintiff in Error, pp. 1-2, id.; cf. Brief of Defendant 
in Error, p. 1, id. In the second case it was stipulated that Alaska Packers Association 
was the employer, and Quong Ham Wah was dismissed as defendant. Record, pp. 57, 
65, Alaska Packers Ass'n, 294 U.S. 532 (1935). 
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107. Cf. Bradford Elec. Light Co. v. Clapper, 286 U.S. 145 (1932); Home Ins. Co. 
v. Dick, 281 U.S. 397 (1930); New York Life Ins. Co. v. Head, 234 U.S. 149 (1914). 
See also ch. 5, supra. 


PRIVILEGES AND IMMUNITIES 477 


apply its own law in conflicts cases.’°* The effect of those clauses, 
however, has recently been investigated, and we are persuaded that 
they do impose a significant, though limited, restraint upon a state’s 
choice of law. In general, a state violates one or both of them when 
it applies its law in a situation in which it has no legitimate interest 
in the application of its governmental policies."° We therefore 
propose to direct this inquiry primarily to the California court's 
interpretation of the Privileges and Immunities Clause, considering 
at the same time the extent to which analysis of the problem in this 
context requires qualification or extension of the conclusions pre- 
viously reached concerning due process and full faith and credit. 

At the outset it is necessary to notice a peculiarity of the problem 
as it is presented in the context of workmen’s compensation. In any 
discussion of unconstitutional discrimination in the conflict of laws 
it is desirable to distinguish between the obligation of a state to 
provide a forum and its obligation to afford the benefits of its laws. 
When the Full Faith and Credit Clause requires a state to provide a 
forum it does so because of the respect due to the laws of a sister 
state, and it follows that the laws of the sister state must also be 
applied to measure the rights of the parties.‘*? When the Privileges 
and Immunities Clause requires that a citizen of another state be 
permitted access to the courts of the forum, however, there is no 
necessary implication regarding the law to be applied; whether the 
state must also extend to him the benefits of its laws is a separate 
question. The two questions cannot, as a practical matter, be 
separated in the typical workmen’s compensation case. Especially 
where the law is administered by a commission rather than a court, 
the application of foreign law is considered impracticable, and is 
ordinarily not attempted; and while suit might be brought in the 
courts of the forum on the basis of a foreign compensation law, such 
a remedy is thought to be so cumbersome by comparison with the 
administrative remedy under the law of the forum that it is hardly 
to be considered a practical alternative.t'* Consequently, when we 


108. See 1 EHRENZWEIG, ConFLict oF Laws 12 (1959); Currie, Book Review, 73 
Harv. L. Rev. 801 (1959). 
109. See ch. 5, supra. 
110. See ch. 6, supra. 
111. See Note, 6 Vann. L. Rev. 744 (1953). The brief for the commission, after 
noting the obstacles to proceedings in Alaska brought by migrant workers, added: 
Such foreign laws could not be enforced in California before respondent 
Industrial Accident Commission, as its jurisdiction is limited to the applica- 
tion of the California Workmen’s Compensation Act. As between the Cali- 
fornia Commission and the California courts, the Commission affords a 
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consider whether the California act is to be applied to nonresidents 
injured outside the state, we are in substance considering also 
whether the nonresident is to be given access to California tribunals; 
if the law of the forum is inapplicable, the consequence is not that 
foreign law is applied, but that the proceeding is dismissed. The 
result is that workmen’s compensation cases provide a more favor- 
able setting for the argument that the nonresident should be pro- 
tected than cases involving choice of law alone. 

In several respects the California privileges and immunities case, 
Quong Ham Wah Co. v. Industrial Acc. Comm’n,'” was a remark- 
able decision. The California statute provided: 


The Commission shall have jurisdiction over all controversies arising 
out of injuries suffered without the territorial limits of this state in those 
cases where the injured employee is a resident of this state at the time of 
the injury and the contract of hire was made in this state, and any such 
employee or his dependents shall be entitled to the compensation or 
death benefits provided by this act.!1* 


The injured employee, Owe Ming, was a resident of California. 
The employer raised the objection under the Privileges and Im- 
munities Clause in the hope that the section extending the coverage 
of the act to extraterritorial injuries would be held inoperative, thus 
freeing it of liability. The employer was conceded standing to raise 
the question despite the fact that the proceeding was by a 
resident rather than a citizen of another state, and despite the 
court’s own prior decisions holding that such a challenge to the 
constitutionality of a statute “may not be raised by one not belong- 


remedy, which for speediness and inexpensiveness, is very much preferable 

to that afforded by the courts. 
Brief for Defendant in Error, p. 13, Quong Ham Wah Co. vy. Industrial Acc. Comm'n, 
255 U.S. 445 (1921). Later the California court specifically held that the commission 
could not apply the Alaska act. Alaska Packers Ass’n y. Industrial Acc. Comm’n, 1 
Cal. 2d 250, 255, 34 P.2d 716, 718-19 (1934). 

112. Note 103 supra. 

113. Cal. Stats. 1917, ch. 586, § 58, at 870 (now Cav. Las. Cone § 5305); cf. 
Cau. Las. Cope § 3600.5; Storke & Sears, Reciprocal Exemption Provisions of Work- 
men’s Compensation Acts, 67 YALE L.J. 982 (1958). 

114. Record, p. 8, Quong Ham Wah Co. v. Industrial Acc. Comm’‘n, supra note 
103. Quong Ham Wah appears to have been a California enterprise, although its 
exact character does not appear. See Record, Alaska Packers Ass’n v. Industrial Ace. 
Comm’n, supra note 104, at 41. Alaska Packers was a California corporation qualified 
to do business in Alaska, having its principal office in San Francisco. Id. at 63. In the 
remainder of this paper we shall proceed on the assumption that the defendant in 
both cases had the characteristics of Alaska Packers, i.e., was a California corporation 
licensed to do business in Alaska. Cf. note 104 supra. 
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ing to the class alleged to be discriminated against.”"° The reason 
for making an exception to this rule was twofold: (a) if the con- 
sequence of denying parity of treatment to nonresidents was that the 
section was void, the exaction of compensation for an out-of-state 
injury to a local resident was not authorized by law, and so was a 
denial of due process of which the employer had standing to 
complain;'’® (b) where no member of a class alleged to be dis- 
criminated against is in a position to raise the constitutional ques- 
tion, any person affected by its application should be able to chal- 
lenge its constitutionality; only thus could the court perform its 
“ultimate and supreme function...to declare unconstitutional 
statutes to be void and of no effect. ...”''’ Whatever else may be 
said of the latter argument, it is difficult to understand why no mem- 
ber of the disfavored class was in position to raise the question. 
If a nonresident injured outside the state had applied for compensa- 
tion and been refused, it is not at all clear why the determination 
should not be subject to review." 

The first argument lost much of its force when the court, on 
rehearing, reversed its holding that the consequence of the dis- 
crimination was invalidity of the section, and held instead that the 
Privileges and Immunities Clause was self-executing and by its own 
force operated to extend the benefits of the statute to citizens of 
other states, leaving intact its provisions as to residents."’” We have 
no quarrel with this holding, and therefore resist the temptation to 
discuss its interesting jurisprudential implications. While the usual 
consequence of unconstitutionality is nullity, in many cases of un- 
constitutional discrimination it is perfectly reasonable to treat the 


115. A. F. Estabrook Co. v. Industrial Acc. Comm’n, 117 Cal. 767, 769, 177 Pac. 
848 (1918). 

116. In support of this position the court relied on Buchanan y. Warley, 245 U.S. 
60 (1917). 

117. Quong Ham Wah Co. vy. Industrial Acc. Comm’n, supra note 103, at 32, 192 
Pac. at 1024. 

118. In the instant case, the Compensation Act does not give the commission 
jurisdiction over controversies arising out of injuries sustained abroad by 
workmen who are not residents of California. It is clear, therefore, that a 
nonresident would have no standing before the commission or before any 
court to make a claim under the act. And, not having jurisdiction over his 
injury, neither the commission nor the courts could entertain or adjudicate 
his claim for compensation nor the constitutional question involved. 

Id. at 32-33, 192 Pac. at 1024. Whatever else may be said of this reasoning, it is 
strangely at odds with the court’s holding that the effect of the Privileges and Im- 
munities Clause was to extend the benefits of the act to nonresidents injured abroad— 
i.e., to enlarge the “jurisdiction” of the commission to cover such cases. 

119. The earlier opinion is reproduced in Record, supra note 104, at 15. 
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statute as remaining in effect with its benefits extended to the dis- 
favored class.”° Although the operation of the Privileges and Im- 
munities Clause as invalidating a statute or extending its benefits to 
nonresidents would seem to be a federal question of some impor- 
tance if it is open to reasonable doubt, the Supreme Court dismissed 
the employer’s appeal, which complained only of the state court’s 
resolution of this question, as frivolous.'*? 

Of a certainty, the right of an employee to recover from his 
employer compensation for injuries suffered in the course of employ- 
ment as a result of accident, or his own negligence, or the negligence 
of a fellow servant is not a right which has “at all times, been 
enjoyed by the citizens of the several states which compose this 
Union, from the time of their becoming free, independent, and 
sovereign.”'*” To the credit of all concerned, however, no one sug- 
gested that therefore the Privileges and Immunities Clause was 
inapplicable. The question was whether the classification on the 
basis of residence was reasonable. The Commission argued that it 
was: the legislature entertained no feelings of hostility toward non- 
residents, but simply sought to refrain from attempting to regulate 
matters not within its legitimate sphere of concern. The Com- 
mission’s brief would have done credit to Brandeis himself although, 
as is not surprising in view of the date, its pragmatic approach is 
not unmixed with conceptualism. In the following two paragraphs 
we condense and paraphrase, with occasional direct quotations, the 
portion dealing with the reasonableness of the classification:'** 


120. The authorities are collected in the Brief for Defendant in Error, supra note 
104, at 24. Principal reliance was placed upon Estate of Johnson, 139 Cal. 532, 73 
Pac. 424 (1903). But cf. note 241 infra. 

121. The disposition of the appeal is understandable only if one recalls the peculiar 
circumstances in which the constitutional question was raised. The state court’s 
decision sustained the employer’s contention that the act violated the Privileges and 
Immunities Clause; yet the employer was aggrieved because the award was reinstated 
by virtue of the holding that the effect of violation was not nullity but extension of 
the act’s coverage. While the Supreme Court had recently been given jurisdiction to 
review state court decisions in favor of rights asserted under the Constitution, 28 
U.S.C. § 1257 (1958), it probably had difficulty visualizing the employer as one 
having standing to complain of the state court’s decision with respect to the 
Privileges and Immunities Clause. If the employer was considered as having standing, 
as in Buchanan v. Warley, supra note 116, to challenge the statute under the Due 
Process Clause, the appeal must be construed as asserting that the statute was void 
for discrimination in spite of the California court’s holding that it must be read as 
applying to citizens and noncitizens alike. Hence the Court regarded the appeal as a 
complaint that the state court had misconstrued the statute, and held that it had 
no jurisdiction of the appeal. 255 U.S. at 448-49. 

122. Corfield v. Coryell, 6 Fed. Cas. 546, 551 (No. 3230) (C.C.E.D. Pa. 1823); 
see text at note 37 supra. 

123. Brief for Defendant in Error, pp. 8-14, 44-57, Quong Ham Wah Co. v. 
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“Workmen’s compensation acts are economic and sociological in 
character rather than juridical, and are to be construed so as to ful- 
fill their purposes.”'** A principal purpose of workmen’s compensa- 
tion is to protect the community against the direct and indirect 
consequences of poverty to the extent that it may be caused by 
industrial injuries. Industrial injuries are one of the principal 
sources of poverty. Poverty is more than a personal misfortune; it 
is a social evil as well, against which the state is entitled to protect 
itself. The direct consequences of poverty, produced in part by 
industrial injury, are that the workman or his family, or both, 
become dependent upon friends, relatives, public institutions, or 
charity. The indirect consequences include lower family morale, 
child labor, and increased crime, prostitution, alcoholism, and delin- 
quency. The state has an interest in compensating for extrater- 
ritorial injuries when the victim or his dependents are likely to be 
within the state during the period of adversity. Thus, when the 
victim is a resident of the state, California’s interest in securing 
compensation is as great as when the injury occurs in the state; the 
place of injury is immaterial. On the other hand, California has no 
interest in securing compensation for nonresidents injured abroad. 
The New Yorker, injured while at work in Alaska, will usually 
return to his home in New York rather than come to California; 
his dependents are likely to be in New York. “Certainly there is 
no presumption that residents of New York or any other state, in- 
jured in Alaska, will affect the interests of California.”!’° It is no 
part of the object of the act that California should protect New 
York or its citizens against the possibility that injuries in Alaska to 
New Yorkers will burden the people of New York. It would, in fact, 
be an invasion of the sovereignty of New York thus “to officiously 
intermeddle” in the public affairs of New York.’*® Alaska may 
legislate on such matters, and so may New York; but it is neither 
necessary nor reasonable for California to legislate concerning the 


Industrial Acc. Comm’n, 255 U.S. 455 (1921). Reference is to the brief in the 
Supreme Court of the United States rather than that in the state court because of its 
more general accessibility. 

124. Id. at 8. This statement, as dated as a World War I photograph, is in its own 
negative way highly instructive. Once we come to realize that not only moder social 
legislation but also the bulk of the common law is “economic and sociological in 
character,” and not merely “juridical,” territorial limitations on legislative jurisdiction 
will yield to considerations of policy and governmental interest generally, as they have 
yielded in workmen’s compensation. 

125. Id. at 50. 

126. Id. at 57. 
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employment of New Yorkers in Alaska. Surely a classification is 
reasonable if it does no more than confine the application of 
California’s policy to those situations in which California has a 
reasonable basis for insisting on the application of its policy. 

Moreover, the classification is reasonable because it does no more 
than confine the act to cases within California’s legislative jurisdic- 
tion. If California were to attempt to apply the act to citizens of 
other states injured abroad this would be a denial of due process. 
“If the power of a state to give extraterritorial force to its workmen’s 
compensation act is based upon its police power to protect its own 
citizens and welfare, then such power is also limited by the police 
power and cannot be extended beyond it, to cases where its citi- 
zens and welfare are in no way affected.”’*” It “stands to reason”?** 
that, if a state is precluded by other provisions of the Constitution 
from applying its laws to persons and events outside the scope of 
its legitimate concern, a citizen of another state may not complain 
that he is deprived of any right secured to him by article IV, section 
2. The compensation act is not merely a regulation of contracts but 
of the incidents of a status; jurisdiction over the status of master 
and servant is conferred by the residence of the parties at the time 
of the injury. Power to give extraterritorial force to the act is 
limited to protection of California residents abroad. Since California 
could not give nonresidents the benefits of such protection, the 
Privileges and Immunities Clause does not require California to “do 
the impossible.”!*’ 

These arguments impressed the Supreme Court of California 
not at all. First of all, the court construed the word “resident” to 
mean “citizen,” because it assumed that a person injured outside 
the state in the course of his employment could not be a resident 
at that time. The assumption is obviously fallacious, but since we 
have concluded that nothing should turn upon whether the statute 
is couched in terms of citizenship or residence, we need not labor 
the point. Recognizing that the real issue was the reasonableness 
of the classification, the court first rejected the contention that, on 
conceptual grounds, California had no legislative jurisdiction to 
cover nonresidents injured abroad. The act neither regulated a status 
nor imposed liability as for a tort; if it purported to do either, the 
court would agree with counsel that California lacked jurisdiction. 


127. Id. at 50. 
128. Id. at 46. 
129. Id. at 53. 
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But the act was a regulation of contracts; at least, the liability it 
imposed might be termed one quasi ex contractu;'*° and, since the 
contract of employment was made in California, California had 
jurisdiction to regulate it. Since it had the power to impose liability 
for the benefit of citizens of other states as well as for its own, its 
failure to do so was a denial of the privileges and immunities of 
citizenship; the suggested basis for the classification had failed. 

With respect to the pragmatic argument that California had no 
interest in applying its policy in such a case, and that the classi- 
fication was therefore reasonable, the court said: 


[The effect of the Privileges and Immunities Clause] is not limited to 
those cases where its operation will not interfere with the internal policy 
of the state or with considerations which appear to affect the general wel- 
fare. Its mandate is absolute. ... Respondents make the contention that 
the court should uphold the right of the state to require compulsory com- 
pensation for its citizens alone, inasmuch as it is only citizens or their 
families who are likely to become a public charge upon the state as a 
result of injuries sustained abroad. The argument expresses a very excel- 
lent reason for requiring compulsory compensation for citizens, but it 
expresses no reason at all for denying the same right to citizens of other 
states. ...In none of these cases was the rule sanctioned that a privilege 
could be granted to a citizen of one state and denied to citizens of other 
states, for the reason that public policy did not require that the privilege 
be extended to the latter class of persons. Such a rule would be manifestly 
unsound, and altogether in conflict with the constitutional provision here 
in question. No consideration of public policy requires that citizens of 
sister states be excluded from the benefits of the act here under considera- 
tion. The fact that considerations of public policy do not affirmatively 
require the extension of the benefits in question to citizens of sister states 
as strongly as they require their extension to citizens of this state fur- 
nishes absolutely no sound reason for the exclusion of the former, and 
affords no reasonable basis for the discrimination.1*! 


Thus the issue was sharply drawn as to whether the limits of 
governmental interest constitute a reasonable basis for classification, 
and as to the extent to which Due Process and Full Faith and Credit 
clauses limit the Privileges and Immunities Clause, and vice versa. 
Before we address ourselves to the court’s solution of the problem, 
however, it is necessary to refer briefly to the rather peculiar 
development culminating in the Alaska Packers case. 

The injured employee in Alaska Packers was neither a resident 
of California nor a citizen of another state; he was a nonresident 


130. 184 Cal. at 36, 192 Pac. at 1025. 
131. 184 Cal. at 37-38, 192 Pac. at 1026. 
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alien. The decision in Quong Ham Wah had the effect of extending 
the protection of the statute to citizens of other states; it did not 
extend that protection to aliens injured abroad; nor did any inter- 
vening legislative or judicial development require such an extension 
of the act. Yet in Alaska Packers the California Supreme Court 
remarked that the condition of residence had been “nullified” by 
Quong Ham Wah,’ and proceeded to affirm an award to the alien 
employee.’ An interesting aspect of this development is that Cali- 
fornia had never asserted an interest in covering foreign injuries to 
aliens, unless such an assertion can be inferred from this probably 
inadvertent interpretation of the judicial decision which said that 
California must cover such injuries to citizens of other states 
whether it had an interest in doing so or not. Yet the Supreme Court 
treated the decision as an affirmation of the policy of the state and 
of the state’s interest in application of the policy to the case at bar. 
It is also significant that the Court found that there was a reasonable 
basis for applying the policy—in the special circumstances of the 
case. Since the injured employee was to be returned to California 
within a short time, California’s interest in guarding against the 
effects of his destitution upon the community was substantially the 
same as it would have been if the injury had occurred within the 
state, or if he had been a resident. 

The result in Alaska Packers would not, of course, have been 
different if the employee had been a citizen of another state. If 
California had an interest in protecting aliens injured abroad, it 
would have had an equal interest in protecting citizens of other 
states injured in the same circumstances—i.e., circumstances making 
it likely that the victim would become a burden to California if not 
compensated. Equally, we believe that if the circumstances had 
been different—i.e., if there had not been reason to anticipate a 
burden on California—the Court would have held the application of 
the California act to aliens injured in Alaska a denial of due process 
or full faith and credit, and that this result would not have been 
altered if the employee had been a citizen of another state instead of 
an alien. It is true that, since the Privileges and Immunities Clause 
does not extend to aliens, the Court is not confronted, in a case 


132.1 Cal. 2d 250, 255, 34 P.2d 716, 719 (1934). 

133. The court should have known better than to make this mistake twice. On a 
previous occasion it had been trapped into assuming that aliens were within the pro- 
tection of the Privileges and Immunities Clause and had rather testily confessed 
error. Estate of Johnson, 139 Cal. 532, 534-35, 73 Pac. 424, 425-26 (1903). 
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involving an alien employee, with the delicate problem of the inter- 
play between that clause and other provisions of the Constitution; 
and it is conceivable that in a case involving a citizen of another 
state, absent circumstances indicating a probable burden on Cali- 
fornia, the Court might sustain the otherwise improper application 
of California law by reference to the Privileges and Immunities 
Clause. We consider this possibility most unlikely, however; and in 
the ensuing discussion we shall speak of Alaska Packers as if the 
injured employee had been a citizen of another state, assuming that 
the inferences to be drawn from the decision are tenable in either 
case. 

Returning to Quong Ham Wah, we may observe at the outset 
that the court was clearly wrong in holding that California could 
legitimately apply its law simply because the contract was made 
in the state; and this proposition is independent of any disputation 
as to whether the subject of regulation should be characterized as 
contract, quasi-contract, tort, or status. Under the Constitution, the 
power of a state to apply its law in conflicts situations depends not 
on such formalistic and adventitious “contacts,” but upon whether 
the state has a legitimate interest in the application of its policy. In 
New York Life Ins. Co. v. Head,’** which unambiguously involved 
contract, the Supreme Court denounced as a denial of due process 
the application of Missouri law to a contract of insurance between a 
nonresident and a foreign corporation, although the contract was 
entered into within the state. A previous decision upholding the 
application of the same Missouri law in similar circumstances’ was 
distinguished on the ground that it concerned insurance on the life 
of a resident of Missouri.’** 

It does not necessarily follow, however, that the application of 
California law to compensate a citizen of another state injured 
abroad would be a denial of due process, or a refusal of full faith 
and credit to the laws of Alaska. In Quong Ham Wah the defendant 
employer was a California enterprise;*’ in Head the defendant 
insurance company was a New York corporation licensed to do 


134. 234 U.S. 149 (1914); see ch. 5, supra. 

135. New York Life Ins. Co. v. Cravens, 178 U.S. 389 (1900). 

136. 234 U.S. at 162. 

137. See note 114 supra. The facts of Quong Ham Wah do not present a con- 
stitutional problem. The problem was presented by the facts of a hypothetical case 
posed by the court: a case in which a citizen of another state, hired in California, is 
injured in Alaska. It is this hypothetical case to which the comment in this part of the 
text is addressed. 
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business in Missouri. It is possible that, so far as due process and 
full faith and credit are concerned, a state may impose upon its own 
residents and its own corporations obligations which it would not 
be justified in imposing on nonresidents and foreign corporations.’ 
This important possibility will be considered in due course. We 
mention it here to avoid any implication that the Head case neces- 
sarily invalidates the broad conception of Quong Ham Wah as to 
the applicability of the California compensation act. 

At this point matters will be clarified if we state a firm position 
on one principle: if it is established that a state, by applying its law, 
will violate the Due Process Clause or the Full Faith and Credit 
Clause, its failure so to apply its law cannot be a violation of the 
Privileges and Immunities Clause. This is surely a noncontroversial 
statement. It may be conceded that one might with equal logic, as 
an abstract matter, state the proposition conversely: if a state must, 
by virtue of the Privileges and Immunities Clause, apply its law for 
the benefit of citizens of other states, that application cannot violate 
the Due Process Clause or the Full Faith and Credit Clause. But the 
operation of the Due Process and Full Faith and Credit Clauses is 
much more clearly defined than that of the Privileges and Im- 
munities Clause; if we are to have a reasonably ascertainable base- 
line for the discussion, this is the preferable way to proceed. 

It is clear that in the Head case the Supreme Court entertained 
no apprehension that withholding the benefits of Missouri law from 
nonresidents pursuant to the command of the Due Process Clause 
would entail any unconstitutional discrimination. It is also clear that 
the problem was called to the attention of the Court. The Missouri 
Supreme Court had emphasized the legislature’s altruistic purpose 
to extend the benefit of the law to “all persons whether citizens, 
inhabitants, transients, visitors or sojourners,’’® and counsel for the 
plaintiff had argued in the Supreme Court the point of unconsti- 
tutional discrimination, though without specifically invoking article 
IV.'*° The Court did not deem the argument worthy of notice.™ 


138. In the Head case the Court rejected the argument that application of Mis- 
souri’s nonforfeiture statute to contracts made with nonresidents could be sustained on 
the basis of the state’s power to condition the right of the foreign corporation to do 
business in the state. 234 U.S. at 161, 163-64. 

139. Head v. New York Life Ins. Co., 241 Mo. 403, 416, 147 S.W. 827, 831 
(1912). 

140. 234 U.S. at 152. 

141. In Quong Ham Wah the commission relied primarily on Brown-Forman Co. 
v. Kentucky, 217 U.S. 563 (1910), holding that a license tax could not be attacked 
as discriminatory on the ground that it did not extend to subjects beyond the taxing 
power of the state. Brief for Defendant in Error, supra note 104, at 45-46. 
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The obvious need not be elaborated. The constitutional limits 
of a state’s power constitute a reasonable basis for classification. It 
has previously been suggested that, in general, a state passes these 
limits when it applies its law to a situation in which it has no 
legitimate interest in the furtherance of its legal policies.” If that 
proposition were unqualifiedly true our principal problem would 
be solved: the limits of governmental interest are also a reasonable 
basis for classification. California would not be required to extend 
the benefits of its compensation law to citizens of other states 
injured abroad, where there are no special circumstances indicating 
that the injured employee may become a burden, because California 
would have no power thus to extend the applicability of the law. 
A neat dichotomy is suggested: where governmental interests end, 
there ends also the obligation to afford equal treatment to citizens of 
other states; but within the area of governmental interest equal 
treatment must be afforded. Neat dichotomies are rare, however, in 
the troublesome areas of constitutional law, and are to be viewed 
with distrust.’** There are two obstacles to such a solution here: (a) 
the proposition that a state violates the Due Process Clause or the 
Full Faith and Credit Clause when it applies its law to a situation 
in which it has no interest in the application of its legal policy 
cannot be assumed, even by its advocates, to be true beyond pos- 
sibility of qualification; and (b) it is not safe to assume that the con- 
stitutional restraints on discrimination contained in the Privileges 
and Immunities and Equal Protection clauses require a state to 
exercise the full range of its power.'** 

The specific problem that gives rise to doubts on the first score 
may be illustrated by reference to Schmidt v. Driscoll Hotel.'** A 
Minnesota statute provided that the unlawful sale of liquor should 


142. See text at note 109 supra. 

143. Compare the problem of whether there can be a judgment that is consistent 
with due process and yet not entitled to full faith and credit. See Currie, Full Faith 
and Credit to Foreign Land Decrees, 21 U. Cut. L. Rev. 620, 666-67 (1954). 

144. As we have seen, neither the California legislature nor the California courts 
had ever asserted an interest in compensating aliens, or citizens of other states, injured 
abroad. See text following note 133 supra. California did not foresee the adverse 
effect upon the local community of such injuries in the “special circumstances” of 


Seasonal employment of migratory laborers. Its failure to do so, although its interest 


in compensating the employee in such circumstances was later recognized, was surely 
not a denial of equal protection of the laws (as the California court seemed to sug- 
gest in holding that the state had jurisdiction to regulate all contracts entered into 
within its borders, see text at note 130 supra) since a state has never been required 
to deal exhaustively with the problem under consideration. Silver v. Silver, 280 U.S. 
117, 123 (1929). 

145.249 Minn. 376, 82 N.W.2d 365 (1957). 
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render the seller liable to any person injured by the intoxication of 
the consumer. A Minnesota enterprise sold liquor in violation of 
law to one who, in consequence of his intoxication, overturned a 
car in which a resident of Minnesota was a passenger. The accident 
occurred in Wisconsin, which had no such statute. Very sensibly, 
the Minnesota court applied its own law and imposed liability, 
rejecting the rule that the law of the place of the wrong determines 
liability in tort.““° The court emphasized that all parties were resi- 
dents of Minnesota, and referred to “the interest of Minnesota’? 
in providing a remedy: “The consequential harm to plaintiff, a 
Minnesota citizen, accordingly should be compensated for under 
[the statute] which furnishes him a remedy against defendant for 
its wrongful acts.... [O]ur determination ... will better afford 
Minnesota citizens the protection which the Civil Damage Act 
intended for them.”*48 

Suppose, now, that in a similar case the victim is a citizen of 
Wisconsin, run down on the streets of that state by a driver who has 
become intoxicated in a Minnesota bar. In adopting the Civil 
Damage Act, the Minnesota legislature weighed the interests of one 
group of its citizens (the liquor dealers) against the interests of 
another (the victims of the liquor trade), and decided that the 
former should be subordinated to the latter. Minnesota’s short-term 
selfish interests would not be served by penalizing its liquor dealers 
for the benefit of citizens of other states, injured in other states. But 
the Minnesota courts might reason: Why should we be so selfish 
and provincial? The legislature has decided that our liquor industry 
should bear its social costs. The industry can adjust itself to that 
responsibility by insurance or otherwise. The increased cost attribut- 
able to liability for injuries to nonresidents outside the state would 
be moderate. Why should we not adhere to the principle that the 


146. RESTATEMENT, CONFLICT OF LAws § 378 (1934). 

147. 249 Minn. at 380, 82 N.W.2d at 368. 

148. Id. at 380-81, 382, 82 N.W.2d at 368-69. The court also spoke of Minnesota's 
interest in “admonishing” the local dealer who had violated its statutes, and cited 
Gordon y. Parker, 83 F. Supp. 40 (D. Mass. 1949), to emphasize the state’s interest 
in deterring wrongful conduct within its borders. Without in any way doubting the 
legitimacy of such an interest, we should like to leave it out of consideration for 
present purposes. The case is referred to merely for purposes of illustration; a hypo- 
thetical case would serve nearly as well; and the illustrative case for the purpose in 
hand should be one in which such an interest is not asserted. Such a hypothetical case 
is not unrealistic. The Illinois Dramshop Act, It. Rev. Stat. ch. 43, § 135 (1957), 
imposes absolute liability on the seller of intoxicants, notwithstanding the legality of 
the sale. Such a statute hardly expresses a policy of regulating conduct within the 
state. But the Illinois courts hold that it does not apply to injuries suffered outside the 
state. Eldridge v. Don Beachcomber, Inc., 342 Ill. App. 151, 95 N.E.2d 512 (1950). 
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industry should bear its social costs, irrespective of where the injury 
occurs and who the victim is? 

Would a decision in favor of the Wisconsin citizen, based on 
such reasoning, be a denial of due process of law? It is difficult to 
believe that any court would so hold. It is true that Minnesota has 
no “interest” in the application of its law in the usual sense: i.e., this 
is not a situation in which the application of Minnesota law is 
required for effectuation of the legislative policy, expressed in the 
Civil Damage Act, which is one for the protection of Minnesota 
people. The California Industrial Accident Commission’s argument, 
that the imposition of liability is justified by the police power to 
safeguard local interests, and that where local interests end the 
power also ends,"*® seems unduly restrictive. It is not lightly to be 
assumed that the Constitution prohibits a state from adopting a 
humane and altruistic policy. Moreover, such a policy might well 
serve the selfish interests of the state if those interests are evaluated 
from a long-range point of view. In general, withholding the benefits 
of local laws from citizens of other states will invite retaliation, to 
the detriment of local citizens; retaliation will lead to reciprocity—a 
cumbersome device for ameliorating the effects of provincialism. 
Surely a state, especially a member of a federal union, might rea- 
sonably decide to avoid this painful cycle and begin by adopting 
a cosmopolitan attitude, in the hope, if not the confidence, that other 
states will do the same. 

A state may be said, then, to have an “interest” in the application 
of its law in such a situation; but this interest is quite different from 
that which a state has in applying its law to a situation in which 
application is required for effectuation of the immediate policy of 
the law in question. In order to distinguish between them we shall 
refer to the one here under discussion as an “altruistic interest,” the 
unqualified term “interest” being understood to mean that there is 
a reasonable basis for the application of the law in order to effec- 
tuate the specific policy that it embodies. The proposition that a 
state violates the Due Process Clause when it applies its law in a 

situation in which it has no interest in doing so—i.e., when such 
application is not reasonably necessary for effectuation of the spec- 
ific policy embodied in the law—must be qualified: an “altruistic 
interest” in the application of the law may be an adequate defense 
| against attack based on the Due Process Clause. 


) 149. See text at note 127 supra. 
: 
: 
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The next question is whether, if Minnesota may apply its Civil 
Damage Act for the benefit of a citizen of Wisconsin injured in 
Wisconsin, it must do so by reason of the Privileges and Immunities 
Clause. A similar question may be asked concerning application of 
the California workmen’s compensation act to citizens of other states 
injured outside California. On the one hand, there is force in the 
argument of the California commission, that a state may reasonably 
draw the line of classification where its interests end. On the other 
hand, there is persuasiveness in the argument that the very purpose 
of the federal union, and specifically of the Privileges and Immuni- 
ties Clause, was to avoid the “painful cycle” of provincialism, 
retaliation, and reciprocity to which such classifications may lead, 
and that each state must therefore extend to citizens of other states 
the benefits that it provides for its own. It is difficult to choose be- 
tween these arguments as they stand. Both are essentially assertions, 
and both are rather general. It may be that, upon closer examination 
of the problem in its various manifestations, we shall find that there 
are additional factors to be taken into account; that a solution 
appropriate to one type of situation is inappropriate to another; and 
that the truth lies somewhere between the extremes that have been 


suggested. 


1v. ALTRUISM VERSUS OFFICIOUS INTERMEDDLING 


A state court has described the California court’s ruling on the 
Privileges and Immunities Clause in Quong Ham Wah as obiter 
dictum;'*’ but, however gratuitously, the decision did have the 
effect of extending the coverage of the act. One state court has 
endorsed the reasoning of the case. Like the California court, it did 
so in a context in which the issue of discrimination was not square- 
ly presented; unlike the California court, it did not extend the act 
to cover nonresident employees, but construed it as not covering 


150. Tedars v. Savannah River Veneer Co., 202 S.C. 363, 374, 25 S.E.2d 235, 
239 (1942). 

151. Bement Oil Corp. v. Cubbison, 84 Ind. App. 22, 149 N.E. 919 (1925). Mas- 
sachusetts also appears to have accepted the Quong Ham Wah reasoning, though 
largely in suport of its construction of the local act. In Gould’s Case, 215 Mass. 480, 
102 N.E. 693 (1913), the act was held inapplicable to extraterritorial injuries. A 1927 
amendment, Mass. Stat. ch. 309, § 3 (1927), provided for compensation for such 
injuries without limiting coverage to resident employees. In McLaughlin’s Case, 274 
Mass. 217, 219, 221, 174 N.E. 338, 339-40 (1931), the court upheld the act as 
amended against attack based on the Full Faith and Credit Clause, twice citing 
Quong Ham Wah, though without discussing the privileges and immunities problem. 
The injured employee was a resident of Massachusetts. 


| 
| 
| 


| 
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residents injured elsewhere, thus avoiding a square holding on the 
constitutional question. The employer was an Indiana corporation; 
the employee was a “freehold resident” of Indiana, temporarily 
living in Illinois; the contract of employment was regarded as having 
been made outside Indiana, and was to be performed in Arkansas, 
where injury and death occurred. The Indiana court reversed an 
award to the widow and son, holding that since the contract was 
neither made nor to be performed in Indiana the compensation act 
of the forum was inapplicable, notwithstanding that the employee 
was a resident and the employer a domestic corporation: 


To give a controlling influence to the fact that the employee was a 
resident of this state...so as to allow compensation in this case, when 
compensation would be denied if such employee had been a resident 
of Illinois, would be granting rights and privileges to a citizen of this 
state which would not, under the same facts, be granted citizens of other 
states.1°? 


The California court’s ruling was also approved by Paxton Blair in a 
well-known article;’ and this approval is noteworthy because in 
general Blair adopted a restrictive view of the Privileges and 
Immunities Clause, his thesis being that there was no constitutional 
obstacle to increased employment of the doctrine of forum non 
conveniens. His reasons for approving the decision, however, are 
not persuasive; they are somewhat unclear, and in the end amount 
to an assertion that a state has jurisdiction to apply its compensation 
act whenever the contract is made in the state, and that this juris- 
diction must be exercised without distinction between residents and 
nonresidents.'** 

In other states the courts have rejected the ruling of Quong Ham 
Wah. 

In Liggett & Meyers Tobacco Co. v. Goslin’*’ the employee was 
a resident of Maryland; the employer was a New Jersey corpora- 
tion’® having a Maryland office; the contract was made in Dela- 
ware; and the injury occurred in Delaware. The Maryland act 
provided for payment of compensation to all employees of a certain 
class “who are citizens or residents of this State, employed by a 
person, firm or corporation having a place of business within this 

152. 84 Ind. App. at 25, 149 N.E. at g20. 


153. Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 29 
Cotum. L. Rey. 1, 16-18 (1929). 

154. Ibid. The Head case, supra note 134, is at war with this conception. 

155.163 Md. 74, 160 Atl. 804 (1932). 

156. Moopy’s INDUSTRIAL MANUAL 2271 (1959). 
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State, whether the injury for which compensation is asked was 
sustained within this State or elsewhere.”"*’ The Maryland court 
construed the act as not extending to the case at bar. Such a con- 
struction would be “illogical and impossible,” because “the State 
would have been powerless to enforce any such provisions.”** The 
act extended to injuries to residents abroad only if the contract of 
employment was made in Maryland.’ In a portion of the opinion 
preceding the announcement of this construction the court had 
addressed itself to a challenge based on the Privileges and Im- 
munities Clause; its decision that that clause did not prevent 
application of the act to residents injured abroad must be under- 
stood as referring to the act as construed, i.e., as requiring also that 
the contract of employment be made in the state. The reasons for 
rejecting the Quong Ham Wah position were: (a) that the distinction 
drawn was in terms of residence rather than citizenship; and (b) 
that the state had no power to apply its law to nonresidents injured 
abroad (even, apparently, though the contract was made in the 
state ). 

A Michigan statute similar to that of California was construed 
as not restricting coverage of out-of-state injuries to resident em- 
ployees; a provision apparently limiting jurisdiction of the com- 
mission to cases involving residents was held inoperative because 
it conflicted with other sections of the act.’® The court did not, 
therefore, reach the question whether coverage for nonresidents was 
required by the Privileges and Immunities Clause. Later, when the 
act had been amended to make its coverage compulsory rather than 
optional, the same provision was construed as depriving the com- 
mission of jurisdiction to make an award to a nonresident employee 
where the contract of employment was made in Texas and the 
injury occurred in Tennessee.’® Although the court was presumably 
aware that such a construction raised a problem of unconstitutional 
discrimination,’” it did not discuss the problem. It is not clear 


157. Mp. Cope ANN. art. 101, § 21(44) (1957). The statute was identical at the 
time of the decision. 

158. 163 Md. at 83, 160 Atl. at 809. 

159. Ibid. Note that on this construction the similarity between the Maryland act 
and the California act is increased. 

160. Roberts v. I.X.L. Glass Corp., 259 Mich. 644, 244 N.W. 188 (1932). 

161. Daniels v. Trailer Transport Co., 327 Mich. 525, 42 N.W.2d 828 (1950). The 
employer’s “home office” was in Michigan. Roberts v. I.X.L. Glass Corp., supra note 
160, was not cited. 

162. Quong Ham Wah had been cited in Roberts v. I.X.L. Glass Corp., supra note 
160, at 653, 244 N.W. at 192. 


PRIVILEGES AND IMMUNITIES 493 


whether the later case overrules the earlier, so that compensation 
would now be denied a nonresident injured abroad even though his 
contract was made in Michigan. If it does, the inference is that the 
court has rejected the Quong Ham Wah solution of the discrim- 
ination problem. 

The question was squarely presented for the first time in a North 
Carolina case. The North Carolina statute provided: 

Where an accident happens while the employee is employed else- 
where than in this State which would entitle him or his dependents to 
compensation if it had happened in this State, the employee or his 
dependents shall be entitled to compensation, if the contract of employ- 
ment was made in this State, if the employer’s place of business is in this 
State, and if the residence of the employee is in this State; provided, his 


contract of employment was not expressly for service exclusively outside 
mi the State... . 16 


The injury occurred in South Carolina. The contract was made in 
North Carolina; the plaintiff was a citizen and resident of South 
Carolina. The contract called for work in both states.1** The court’s 
rejection of the argument that to withhold compensation would 
violate the Privileges and Immunities Clause is interesting. Without 
relying on the formal distinction between residence and citizenship, 
the court said: 


The apparent difficulty which the State might be under in extra- 
territorial extension of its laws, affecting the rights of residents of other 
states, and uncertainty as to the extent to which this State may be able 
to protect its own citizens and industries by giving its laws and the 
orders of the Industrial Commission such extra-territorial effect is suffi- 
cient ground to sustain the jurisdictional classification that the employee 
be a resident of this State, and this involves no unconditional [uncon- 
stitutional?] discrimination.!® 


According to this approach, classification may reasonably be based 
not only on the limits of jurisdiction but on uncertainty regarding 
the demarcation of those limits. 

South Carolina, with an identical statute, reached the same 
result in an identical fact situation.’°° The opinion draws upon all 


| 
| 163. N.C. Gen. Stat. ANN. § 97-36 (1955). The text of the statute has not been 
changed since the decision. 
__ 164. The character of the employer does not appear, but it did have a place of 
) business in North Carolina. 

165. Reaves v. Earle-Chesterfield Mill Co., 216 N.C. 462, 465-66, 5 S.E.2d 305, 
| 307 (1939). 
_ 166. Tedars v. Savannah River Veneer Co., 202 S.C. 363, 25 S.E.2d 235 (1942). 
Here it is clear that the employer was a domestic corporation. 


} 
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the prior decisions rejecting Quong Ham Wah, emphasizing the 
distinction between residence and citizenship. Its most significant 
passages assert the propriety of limiting the benefits of the statute to 
cases in which the state has an interest in its application: 


To great extent the whole scheme of workmen’s compensation is to 
place the economic burden of industrial accidents upon industry rather 
than upon the workers and their dependents, and as to the latter thereby 
rendered indigent, upon the State....This raison detre does not usually 
exist as to nonresidents of the State.... [T]he exclusion is reasonable in 
view of the principal purpose of the law, above alluded to, and also of the 
difficulties of its administration in the case of “foreign” accidents, with 
claimants and witnesses beyond the jurisdiction, etc.1% 


Several states, construing compensation acts not in terms appli- 
cable to extraterritorial injuries, have held that such injuries are 
compensable when the injured employee is a resident.’ The em- 
phasis upon the policy and interest of the state’ and the lack of any 
discussion of the discrimination problem suggest that the courts in 
these states have assumed that the benefits of such laws may con- 
stitutionally be withheld from those employees whom the state has 
no interest in protecting.*” 


167. Id. at 384, 25 S.E.2d at 243. As the North Carolina court had noted earlier, 
Reaves v. Earle-Chesterfield Mill Co., supra note 165, at 465, 5 S.E.2d at 307, a 
workmen’s compensation act also operates to protect local industry against liability of 
the magnitude envisioned by the common law. But if injury to the nonresident 
employee had occurred in a state not having a compensation act, the North and South 
Carolina acts would not have provided a defense to a common-law action for 
damages. By not extending their acts to foreign injuries to nonresidents, these states 
refrained not only from asserting a nonexistent interest in the employee, but also 
from asserting a very tangible interest in protecting local industry. If the interest in 
limiting the liability of the employer were asserted, extension of the benefits of the 
act to the nonresident employee would necessarily follow (within the framework of 
the workmen’s compensation scheme). It would be difficult to dispute the “jurisdic- 
tion” of the employer’s state to produce such a result. Thus South Carolina was not 
necessarily drawing the line of classification where her jurisdiction to protect the 
employee ended, but where her interest in protecting him ended; and, in the process, 
the legislature circumscribed its policy of limiting the liability of local enterprise. In 
this light, there was surely no hostile purpose to discriminate against nonresidents. 
This view is not completely realistic in the context of almost universal workmen’s com- 
pensation; but see text at note 177 infra. 

168. E.g., State ex rel. Morgan v. Industrial Acc. Bd., 130 Mont. 272, 300 P.2d 
954 (1956); Selser v. Bragmans Bluff Lumber Co., 146 So. 690 (La. App. 1933). 

169. Notably in State ex rel. Morgan v. Industrial Acc. Bd., supra note 168, at 286, 
300 P.2d at 962. 

170. The reasoning of Quong Ham Wah has also been rejected in a different 
context. North Dakota established an unsatisfied judgments fund, accumulated by a 
tax on motor vehicle registrations. Only residents of the state were entitled to have 
their unsatisfied judgments paid out of the fund. A citizen of Illinois, injured in 
North Dakota, attacked the limitation as discriminatory. The court upheld the clas- 
sification on the ground that the plaintiff was not a contributor to the fund 


| 


! 
. 
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At this point we are prepared to state another firm position, 
relating in the first instance to the Due Process and Full Faith and 
Credit clauses, and by way of corollary to the Privileges and Im- 
munities Clause. In the pursuit of its altruistic interests, a state 
must stop short of trenching upon the interests of other states; there- 
fore, the Privileges and Immunities Clause does not require a state 
to extend the benefits of its laws to nonresidents where the state has 
no interest in so doing, and where so doing would interfere with the 
policy of a state having a direct interest in the matter. 

It is one thing for a state to be generous to nonresidents at the 
expense of its own residents and enterprises; it is quite another to 
be generous to nonresidents at the expense of other nonresidents, 
or even of residents, or local enterprises, whose activities bring them 
within the protection of another state’s policy. Thus in Schmidt v. 
Driscoll Hotel,’ if the injured plaintiff had been a citizen of Wis- 
consin, Minnesota might constitutionally have held its own enter- 
prise liable; but if the seller were a Wisconsin corporation doing 
business in Minnesota, application of the Minnesota law to compen- 
sate a nonresident injured outside the state might impair, without 
adequate justification, the interest of Wisconsin in allowing its 
business enterprises to operate free of such liability.’ 

By these standards, the decision in Quong Ham Wah was errone- 
ous.'*? If a citizen of New York is hired in California to work in 


(although a resident of North Dakota, not the owner of a motor vehicle registered 
in the state, could presumably recover). The court observed that it was unnecessary 
to decide the constitutional issue that would be presented if the nonresident applicant 
were a contributor to the fund. Benson y. Schneider, 68 N.W.2d 665 (N.D. 1955). 

171. Discussed in text at note 145 supra. 

172. A reminder is in order that we are here excluding from consideration Min- 
nesota’s interest in penalizing unlawful conduct in the state, see note 148 supra— 
an interest that would fully justify the application of Minnesota law, cf. Gordon v. 
Parker, 83 F. Supp. 40 (D. Mass. 1949). Even so, we recognize that it is difficult to 
accept the statement in the text. It is easier to make and accept the statement that the 
Privileges and Immunities Clause does not require Minnesota to apply its law in 
such a situation; and it is the operation of that clause with which we are here 
primarily concerned. The question is why the application of Minnesota law would 
not be required in such a case if it is required when the defendant is a Minnesota 
resident or enterprise; and the answer appears to be that in this case Minnesota not 
only has no interest in protecting the plaintiff but would, or at least might, intrude 
upon the interest of another state by applying its law and policy. The subject is 
further considered in the text at note 220 infra. 

173. As always in discussing Quong Ham Wah, we encounter here difficulties of 
statement. In retrospect, after Alaska Packers, note 102, supra, we know that because 
of the special circumstances of the hiring California had a specific interest in protect- 


ing the nonresident injured in Alaska. But the holding in Quong Ham Wah was 


directed broadly to the hypothetical case of a nonresident injured abroad, with no 
reference to any special circumstances indicating that he was likely to become a 
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Alaska, and is injured in Alaska, in the absence of “special circum- 
stances” indicating that he may be returned to California, the 
application of California’s compensation act will be an intrusion into 
the affairs of New York or Alaska, or both. And this is so although 
the employer, as in Quong Ham Wah, is a California corporation 
qualified to do business in Alaska. Alaska has an interest in regulat- 
ing the liability of foreign corporations doing business in the state 
for injuries to employees occurring there. New York has an interest 
in providing compensation for its residents injured in Alaska. Cali- 
fornia has no comparable interest. At most, California can assert an 
altruistic interest in extending the benefits of its laws to nonresidents 
where the burden is borne by California enterprise; but that interest 
must yield when it conflicts with a direct interest on the part of 
another state. 

In New York Life Ins. Co. v. Head’ the defendant insurer was 
a foreign corporation licensed to do business in Missouri, and the 
contract was made in Missouri; yet Missouri's attempt to extend 
the benefits of its laws to the nonresident insured was an interfer- 
ence with the interests of the state of incorporation, and so was 
properly stricken down. It follows, of course, that Missouri was not 
required by the Privileges and Immunities Clause to extend the 
benefits of its laws to nonresidents in such a situation. Whether it 
would be required to do so if the insurer were a domestic corpora- 
tion, and if no other state’s interests were involved, is a question 
we do not attempt to answer at this point. 

It remains to be seen whether the application of the California 
compensation act in the generalized Quong Ham Wah situation 
would in fact intrude upon the interests of other states. So far as 
the state of the injured employee’s residence (New York) is con- 
cerned, it is difficult to see how its interests could be adversely 
affected by making an award to the employee, unless the award 
were in an amount less than that provided for by the law of New 
York, and had the effect of preventing further compensation under 
that law." But a judgment refusing compensation on the merits, so 
as to bar the compensation proceeding in New York, would be a 
rather serious interference with the interest of that state. With 


burden to California. It is the holding as applied to this hypothetical case that is 
regarded as erroneous. 

174. Discussed in text at note 134 supra. 

175. Compare Magnolia Petroleum Co. v. Hunt, 320 U.S. 430 (1943), with In- 
dustrial Comm’n of Wisconsin v. McCartin, 330 U.S. 622 (1947). 
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respect to the state of injury (Alaska), its interests would be affected 
adversely not only by a preclusive denial of compensation, or an 
award less than that provided by Alaska, but also by an award in 
excess of that provided for by Alaska law. Workmen’s compensation 
laws in all the states are basically similar, so that in many cases the 
degree of intrusion in the latter case might be slight; yet relatively 
minor differences have led to hard-fought litigation,’® and major 
differences are sometimes encountered.’ The California court, 
however, is hardly in position to decide whether its intrusions upon 
the interests of Alaska are unimportant or not.'** Moreover, the 
Alaska act may be interpreted by the courts of that state as 
localizing the cause of action: i.e., as intended to have the effect of 
limiting the injured employee to a proceeding in a tribunal of 
Alaska, and not elsewhere.’” If that is so, although the state of the 
employee’s residence need not observe the limitation, having an 
interest of its own in providing a forum, California should observe 
it, having no comparable interest.’*° 

These conclusions suggest a further qualification of the govern- 
mental-interest analysis. One of the prime theses of that method of 
approach to conflict-of-laws problems is that no court, state or 
federal, is in position to “weigh” and choose between truly con- 
flicting interests of different states.*' It has previously been con- 
ceded that a state’s basis for asserting an interest in the application 


176. See note 175 supra. 

177. See Bradford Elec. Light Co. v. Clapper, 286 U.S. 145 (1932); Carroll v. 
Lanza, 349 U.S. 408 (1955); cf. Hahn v. Ross Island Sand & Gravel Co., 358 U.S. 
272 (1959). 

178. A facile way to make the point that California should not intrude would be 
to emphasize the “exclusive remedy” provisions of the Alaska act. Such provisions 
have been heavily emphasized by the Supreme Court not only in the cases involving 
compensation awards, note 175 supra, but in the cases on due process and full faith 
and credit to public acts, see ch. 5, supra. But we believe that such provisions are 
intended primarily to exclude common-law remedies, and have been given undue 
importance in the conflicts situation; moreover, the interest of the foreign state may 
exist, and if so is entitled to due respect, even in the absence of a provision pur- 
porting to make the remedy exclusive. 

179. Cf. Tennessee Coal, Iron & R.R. Co. v. George, 233 U.S. 354 (1914); 
Atchison, T. & S.F. Ry. v. Sowers, 213 U.S. 55 (1909). 

180. See ch. 6, supra. It may be well to repeat that the discussion in the text is 
not applicable to the actual fact situation in Quong Ham Wah, where the plaintiff was 

a resident of California, nor to that in Alaska Packers, where, though the employee 
| was an alien, he was to be returned to California. In those situations California had 
an interest in the application of its law, and in providing a forum. The latter 
interest is emphasized by the difficulties confronting the employee if his remedy were 
to seek compensation in Alaska. Brief for Appellees, pp. 21, 26, 31-32, Alaska Packers 
_ Ass'n v. Industrial Acc. Comm’n, 294 U.S. 532 (1935). 

! 181. Ch. 5, supra. 

: 

| 
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of its policy may be so attenuated as to justify its disregard for 
constitutional purposes.'** And it is clear that the courts of a state 
may properly take into account the possibility of conflict with the 
interests of other states in determining what domestic policy is and 
how far domestic interests extend.'** Here we add that the “altruis- 
tic interest” of a state—its interest in extending the benefits of its 
laws to all persons without distinction—must yield to the specific 
interest of another state in effectuating the policy expressed in its 
law. The “altruistic interest” is of a quite different order from the 
interest of a state in effectuating the specific policies declared in its 
laws; the subordination of the former to the latter does not seem to 
us to involve the exercise of legislative discretion in the same sense 
as does the choice between conflicting state interests of a co-ordinate 
and specific character.’ 


v. GOVERNMENTAL INTEREST AS A BASIS FOR CLASSIFICATION 


In one of the earliest of the Supreme Court’s decisions under the 
Privileges and Immunities Clause, Conner v. Elliott,’ the Court 
held that community property rights were not “privileges of citi- 
zenship” within the protection of the clause. Mrs. Conner, a native 
of Louisiana, was married in Mississippi to a citizen of Mississippi, 
and the couple resided in Mississippi for the duration of the mar- 
riage. In the course of the marriage Mr. Conner acquired real estate 
in Louisiana, and on his death the widow applied for distribution in 
accordance with Louisiana’s system of community property. Her ap- 
plication was refused because the Louisiana code was specific as to 
the applicability of the community property law to mixed cases: it 
applied only (a) where the marriage was contracted in the state or 
(b) as to after-acquired property, where persons married elsewhere 
became residents of Louisiana. 

The Court’s holding that the right, to be protected, must be one 
that “belong[s] to citizenship,’ and that ordinary property rights 
such as those in issue are not of that class, seems much impaired by 
Blake v. McClung.'** But the Court seems to have been attempting 

182. Id. at 45, n.156. 

183. See ch. 7, supra. 

184. The question whether state policies relating to judicial administration should 
be treated as belonging to an order inferior to that of “substantive” policies was con- 
sidered and answered in the negative in ch. 6, supra. 

185. 59 U.S. (18 How.) 591 (1855). 


186. Id. at 593. 
187. 172 U.S. 239 (1898). 
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to say more than this. The Louisiana law was regarded as a regula- 
tion of the incidents of contract: 


And, in obedience to that principle of universal jurisprudence, which re- 
quires a contract to be governed by the law of the place where it is made 
and to be performed, the law of Louisiana undertakes to control these in- 
cidents of a contract of marriage made within the State by persons domi- 
ciled there; but leaves such contracts, made elsewhere, to be governed by 
the laws of the places where they may be entered into. In this, there is no 
departure from any sound principle, and there can be no just cause of 
complaint.1*8 


The application of Louisiana’s law to persons married elsewhere and 
coming to Louisiana to live was upheld on the ground that the state 
thus properly regulated the incidents of contracts performed within 
its borders: 


The laws of Louisiana affix certain incidents to a contract of marriage 
there made, or there wholly or partly executed, not because those who 
enter into such contracts are citizens of the State, but because they there 
make or perform the contract. And they refuse to affix these incidents to 
such contracts, made and executed elsewhere, not because the married 
persons are not citizens of Louisiana, but because their contract being 
made and performed under the laws of some other State or country, it is 
deemed proper not to interfere, by Louisiana laws, with the relations of 
married persons out of that State.'*® 


This reasoning has several interesting aspects. It suggests, for 
one thing, that Louisiana was doing no more than confining its 
regulation within the limits of its jurisdiction; yet the situs of land 
within a state has always provided a comparatively safe peg on 
which to hang the applicability of the law of the state, and tradi- 
tional conflicts theory concedes jurisdiction—even, it seems, exclu- 
sive jurisdiction—in matters of marital property to the state where 
the land is.!®° It is difficult to believe that in 1855 the Court would 
have denied the jurisdiction of the state of the situs to determine 
the interests in land of nonresidents and parties to foreign marriages. 
The decision probably cannot be explained, therefore, on the ground 
that Louisiana stopped only after exercising its power to the fullest. 
That being so, the Court’s emphasis on the circumstance that 
Louisiana was drawing no invidious and hostile line between its 


188. 59 U.S. (18 How.) at 593. 

189. Id. at 594. 
| 190. RESTATEMENT, Conriicr oF Laws § 238 (1934). Moreover, the Court’s 
assumption that the state of contracting has unquestionable jurisdiction to regulate 
the incidents of a contract is belied by the Head case, supra note 134. 
: 
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residents and residents of other states may suggest that a state doe: 
not violate the Privileges and Immunities Clause when it limits the 
application of its laws to cases in which it believes it has an interes' 
in applying its policy. 

Community property law is a complex and recondite subject; i 
is not easy to determine what governmental policy is expressed by 
such laws, nor the circumstances in which a state may reasonably 
assert an interest in the application of its policy."’* We shall no’ 
attempt any such determination offhand, in a general study such a: 
this. Yet we may venture this suggestion: there was no dichotomy 
comprising (a) married women who were residents (or citizens) of 
Louisiana and (b) married women who were nonresidents of Loui: 
siana. The categories established were: (a) married women residing 
in Louisiana (with respect only to property acquired during resi- 
dence there ), together with all women married in Louisiana; and (b 
all other married women. The distinction, therefore, was not one 
between residents and nonresidents as such; community property 
rights were not generally conferred on resident married women. The 
classification followed a different line, and the question is whether 
it was a reasonable one. We have no way of knowing what the legis- 
lature’s actual reason was for drawing the line in this way. Con- 
ceivably, however, it may have wished to impose the rule of 
community property only in those situations in which, in the judg- 
ment of the legislature, both parties were most likely to be aware 
of its probable applicability, so that they would have the maximum 
opportunity to avail themselves of the privilege of adopting a 
different rule for themselves by agreement. A Mississippi man 
marrying a Louisiana woman in Mississippi is not very likely to con- 
template the problem of community property, especially with re- 
spect to property that he does not then own, but may acquire in the 
future, in Louisiana; still less is he likely to think of the matter 
when he acquires property in Louisiana years later. On the other 
hand, when persons are married in a community property state, or 
later move to one, it is more likely that they will be alerted to the 
problem and make their adjustment to it. In this view, the decision 
does not support the proposition that a classification coterminous 
with state interests is ipso facto valid. 


191. Indeed, it may be questioned whether such laws embody governmental 
policy, in the sense in which that concept is encountered in other laws, since the 
Louisiana statute expressly permitted the parties to a Louisiana marriage to stipulate 
out of the community system. 59 U.S. (18 How.) at 592. 
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In Ferry v. Spokane, P. & S. Ry.’** the Court upheld the Oregon 
statute giving nonresident married women dower only in lands of 
which the husband died seized, while giving residents dower in all 
lands of which the husband was seized at any time during the mar- 
riage. The opinion of Mr. Justice McKenna is confused and mislead- 
ing.’** Without so much as citing Blake v. McClung,’”* he declared 
that “dower is not a privilege or immunity of citizenship, either state 
or federal... .”1°° He next observed that a number of states had up- 
held similar statutes. Dower was simply an incident of the marital 
contract or relation; it was entirely subject to state regulation, and 
might be given or withheld altogether by the legislature. “[T]he 
legislature having this power to give or withhold dower, it follows 
that it has the power to declare the manner in which the dower right 
may be barred, or the grounds upon which it may be forfeited, and, 
if so, it has the right to provide that it may be barred by the wife’s 
nonresidence in the state.”"* And, as if to silence all disagreement: 
“[T]he right of dower in real property is determined by the laws 
of the state in which the property is situated.”""” 

All this is unsatisfactory, especially since it was addressed indis- 
criminately to the points raised under the Privileges and Immunities 
Clause of article IV, the Privileges or Immunities Clause of the 
fourteenth amendment, and the Equal Protection Clause. Obviously, 
the statement that the law of the situs determines whether dower 
exists gives no answer to the question whether the situs state has 
unconstitutionally discriminated in its provisions for dower. Just as 
obviously, the power to withhold dower altogether does not justify 
granting it to some and arbitrarily withholding it from others. Thus 
a provision excluding resident widows from the privilege on grounds 
of race would almost certainly offend the Equal Protection Clause. 

Actually, these divagations were quite unnecessary to the deci- 
sion. There was, as Mr. Justice McKenna noted twice in the course 
of his opinion, a perfectly sound basis for the classification. Espe- 
cially in the western states, the requirement that a nonresident wife, 
whose existence might not even be known to the purchaser, join in 
her husband’s conveyances in order to bar dower, had created great 
inconvenience in land transactions and great uncertainty as to titles: 

192. 258 U.S. 314 (1922). 

193. Cf. Currie, supra note 143, at 648. 

194.172 U.S. 239 (1898), discussed in text at note 44 supra. 


195. 258 U.S. 314, 318. 
196. Id. at 321. 


197. Id. at 320, quoting from Thomas v. Woods, 173 Fed. 585, 593 (1909). 
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The cases recognize that the limitation of the dower right is to 
remove an impediment to the transfer of real estate and to assure titles 
against absent and probably unknown wives. And such is the purpose of 
the Oregon statute, and the means of executing the purpose appropriate, 
and a proper exercise of classification.!** 


If we may read into this opinion somewhat more than can realistical- 
ly be attributed to its author, it does not directly support the propo- 
sition that a classification is reasonable merely because it limits 
state policy to the extent of state interests. We may assume that in 
general the policy embodied in provisions for dower is to benefit the 
widow. If it consulted its own interests alone, therefore, Oregon 
might have restricted all dower privileges to residents. This it did 
not do, but extended dower in lands of which the husband died 
seized—with respect to which there was no such conveyancing 
problem—to residents and nonresidents alike, including aliens. This 
circumstance serves to show that the purpose of excluding non- 
residents from dower in other lands was not invidious and hostile; it 
serves also to show that the case is not authority for the proposition 
that a line of classification drawn where state interests end is reason- 
able. More was present here to justify the classification: the purpose 
of Oregon to facilitate land transfer and secure the stability of 
titles.1°° 

The same cannot be said for similar statutes construed by the 
state courts to mean that the required residence must exist at the 
time of the husband’s death rather than at the time of the con- 
veyance.”*” On that construction, the purpose of the classification 
cannot be intelligibly explained as one to facilitate land transfers and 
protect innocent purchasers. The Michigan Supreme Court recog- 
nized, indeed, that only a construction referring residence to the 
time of conveyance made sense, and that the language that the court 
construed as compelling a different construction was used by mis- 
take, or because of legislative whimsy.” Alternatively, it may be 


198. Id. at 319. The next sentence was, “It satisfies, therefore, the constitutional 
requirement of the equal protection of the laws; and we proceed to the inquiry 
whether the statute is otherwise valid.” Ibid. Thus the quotation in the text may be 
regarded as inapplicable to the objection under the Privileges and Immunities Clause. 
Apparently Mr. Justice McKenna felt that he had disposed of that objection by the 
assertion that dower was not a privilege of citizenship. We regard this portion of the 
opinion, however, as the only portion capable of sustaining the ruling under the 
Privileges and Immunities Clause. 

199. See also Buffington v. Grosvenor, 46 Kan. 730, 27 Pac. 137 (1891). 

200. Pratt v. Tefft, 14 Mich. 191 (1866); Bennett v. Harms, 51 Wis. 251, 8 N.W. 
222 (1881). 

201. Pratt v. Tefft, supra note 200, at 198, 201. 
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suggested that the legislature limited the benefits of its dower policy 
to those widows whom it had an interest in protecting—i.e., those 
who were residents at the time of the husband’s death. In that view, 
these state court decisions, upholding the statutes against attacks 
based on the Privileges and Immunities Clause, may be taken as 
supporting the proposition that the limits of state interest, without 
more, are a reasonable basis for classification. The decisions do not 
give adequate consideration to the constitutional problem, however, 
and are of little value as precedents. 

In an earlier study, focused on the well-known Massachusetts 
case of Milliken v. Pratt,°°? one of the authors discussed the anoma- 
lous results produced by reference to the law of the place of 
contracting in order to determine the capacity of married women to 
contract.” A plea was made for the interpretation of laws incapac- 
itating married women in the light of the policy of such laws and of 
the interest of the state in applying them in a given situation. Thus 
a state having a policy of protecting married women against liability 
has an interest in applying the policy for the protection of resident 
married women, irrespective of where the contract is made or who 
the creditor is. But if the married woman is a nonresident such a 
state has no interest in protecting her; and if the promisee is a 
resident, the state’s selfish interests would dictate that he be allowed 
to recover against the foreign married woman. In support of such a 
result, it may be pointed out that if the state of the married woman’s 
residence does not impose such an incapacity, to apply the pro- 
tective law of the forum would not advance the interests of any 
state, and would defeat the interest of the forum in the security of 
transactions.*** 

If it is unqualifiedly true that a classification in terms of residence 
is reasonable when the line is drawn where the interest of the state 
in applying its policy ends, such a result would not offend the Privi- 


202. 125 Mass. 374, 28 Am. Rep. 241 (1878). 

203. Ch. 2, supra. 

204. Id. at 90. The question may be raised: Under what law would such a result 
be reached? There is no apparent basis for applying the law of the married woman’s 
residence; and the law of the forum “incapacitates married women.” The answer is 
that it would be reached by applying the law of the forum, more discriminatingly 
interpreted. Certainly it would be possible to draft the law of the forum in such a 
way as to make it clear that the general principle is that written promises, voluntarily 
made for a valuable consideration, will be enforced; and that the rule concerning 
married women’s contracts is a narrowly defined exception for the benefit of resident 
married women. And even if it is not so explicit, the law can be construed as if it 
were drafted in this way. 
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leges and Immunities Clause. The earlier study, however, reached a 
different conclusion. To hold the protective policy inapplicable to 
cases in which the creditor is a local resident and the married 
woman a foreigner 


denies to foreign married women an immunity enjoyed by local mar- 
ried women, for no reason except that they are foreign. Not only does 
such discrimination offend the sense of fairness; in all probability it is un- 
constitutional, applied to citizens of other states of the Union, as an in- 
fringement of the Privileges and Immunities Clause of article IV, section 
2....In [certain]... cases, the fact of residence has some significance, 
apart from the largely coincident fact of citizenship, tending to make the 
classification a reasonable one. ... We may concede that there is no such 
redeeming significance in the circumstance of residence in the case we are 
discussing. ... The truth is that [the suggested limitation of the applica- 
bility of the law seeks] ...advancement of the selfish interests of [the 
state having the protective policy]... without regard to other considera- 
tions.? 


Doubts have been suggested as to the necessity of this limita- 
tion upon the analysis of conflict-of-laws problems in terms of 
governmental interests. There is appeal in the proposition, per- 
suasively urged by counsel for the California Industrial Accident 
Commission in the Quong Ham Wah case,” that a classification 
coterminous with state interests is reasonable. After full reconsidera- 
tion, however, we adhere to the view earlier stated: to deny the 
protection of the law concerning married women’s contracts to 
residents of other states as such, where the creditor is a local resi- 
dent, is a denial of the privileges and immunities of citizenship. 
Certainly there is here no such independent ground for distinguish- 
ing between resident and nonresident married women as there was 
in the dower case.” Such doubt as persists we resolve in favor of a 
broad interpretation of the constitutional policy against discrimina- 
tion, in accordance with the intention stated in Part I. 

We adhere also to the intermediate solution suggested in the 
earlier study: while the protective policy is not to be withheld from 
foreign married women merely because they are foreign, it should 
not be indiscriminately extended to all foreign married women: 


The essential objective ...is not graspingly to promote the interests of 
local creditors at the expense of foreign debtors. It is simply to avoid the 
anomaly of defeating the reasonable expectations of local creditors with- 





205. Id. at 111-12. 
206. See text at note 125 supra. 
207. Ferry v. Spokane, P. & S. Ry., supra note 192. 
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out advancing any interest of the foreign state. This objective can be 
attained if the immunity conferred by the act is extended to the non- 
resident married woman who enjoys a similar immunity under the law 
of the state of her residence, but withheld from those who have been 
emancipated by their home states. ... 

This is clearly not a denial of the privileges and immunities of citizen- 
ship. All married women are divided into two classes on a reasonable 
basis: those who are protected by the laws of their home states, and those 
who are not.?°% 


This kind of solution is available, however, only in a limited 
number of type cases.*” Such a solution is not possible unless it 
can be reasonably maintained that the state has two relevant 
policies, e.g., a general policy of security of transactions and an 
exceptional policy of protecting local married women. In another 
problem-situation that has been analyzed from the point of view of 
governmental interests—survival of personal-injury claims against 
the estates of deceased tortfeasors—no such dual policy can be dis- 
cerned, and no such intermediate solution seems defensible.7!° The 
rule of abatement on death of the tortfeasor can most intelligibly be 
interpreted as expressing a policy for the benefit of those interested 
in the estate of the deceased; the living are not to be mulcted for the 
wrongs of the dead.*"" When a state legislature abrogates that com- 
mon-law rule, allowing suit against the personal representative, it 
adopts instead a policy for the benefit of the victim, and primarily 
of those victims within the sphere of its own governmental concern: 
residents of the state, and others injured within the state. Can it be 
said that the state retains a general policy of protecting estates 
against liability for the wrongs of the deceased, subject to an 
exception in favor of local victims? Such a proposition is implau- 
sible.” To withhold from citizens of other states, injured outside 
the state, the right to sue the personal representative in local courts, 


208. Ch. 2, supra at 113. In fact, as applied by the courts of a state having such 
a protective policy, such a rule would operate precisely as would a choice-of-law rule 
referring questions of capacity to the domiciliary law. The difference between this 
proposal and such a choice-of-law rule is that we would not expect the state of the 
creditor’s residence, if it has no such protective policy, to apply the protective law of 
the married woman’s domicile. 

209. The concept of “similarity” of the protection accorded by the state of the 
married woman’s residence may involve difficulties of administration. Perhaps a better 
formulation would be that the forum in the case supposed should apply the law of 
the married woman’s domicile, or of the forum, in such a way as to produce the least 
interference with freedom of contract, i.e., to give the lesser degree of protection. 

210, See ch. 3, supra. 

211. Id. at 144. 

212. Id. at 148, 155. 
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while granting the right to residents similarly injured, would rather 
clearly be a denial of the privileges and immunities of citizenship, 
and this though the classification were in terms of residence rather 
than citizenship.” To extend the privilege to nonresidents injured 
outside the state only if their home states give them similar “pro- 
tection” would be “not so much a differential treatment in good faith 
of persons differently situated as a mere attempt to preclude 
recovery by as many foreigners as possible.”?™* 

It may be that such intermediate solutions, based upon classi- 
fying persons according to the laws of their home states, are appro- 
priate only when the policy in question is one of protective incapac- 
ity. At any rate, we are not aware of any situation not involving 
capacity in which such a classification could be plausibly defended, 
with one possible exception. A North Carolina statute prohibits 
deficiency judgments on purchase-money mortgages.”* Rather 
clearly, the policy of the statute is to protect purchasers against what 
is considered an improvident agreement by casting upon the seller- 
mortgagee the risk of inadequacy of the security.?* It should there- 
fore be consistently applied (by North Carolina courts) to protect 
North Carolina purchasers, irrespective of where the mortgaged 
property is situated, or where the contract is made, or where the 
seller resides. It should not be applied when neither party is con- 
nected with the state. Should it be applied where the mortgagee is 
a resident of North Carolina and the mortgagor a nonresident? To 
apply it would deprive the mortgagee of the benefit of a bargain that 
is not generally condemned as unfair; and, if the state of the mort- 
gagor’s residence has no similar policy, to give him the benefit of 
the statute would not advance the interest of any state. Neverthe- 
less, his claim to the protection of the Privileges and Immunities 
Clause could be opposed only by a rather unconvincing assertion 
that the state may draw the line of classification where its interests 
end—unless the classification takes into account the law of the mort- 
gagor’s residence, as suggested in the case of married women’s 
contracts. But it would be difficult to maintain that North Carolina 
adheres to a general policy of contract enforcement, subject to a 


213. Cf. Muir v. Kessinger, 35 F. Supp. 116 (E.D. Wash. 1940) (where, how- 
ever, the forum state retained the common-law rule of abatement). 
214. Ch. 3, supra, at 155. (The position stated in the text is modified in ch. 11, 
infra. ) 
: 215. N.C. Gen. Stat. ANN. § 45-21.38 (1950). See Bullington v. Angel, 220 N.C. 
18, 16 S.E.2d 411 (1941). 
216. See ch. 8, supra. 
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limited exception in favor of a weak and susceptible segment of its 
citizenry. Despite the fact that the effect of the statute may be 
likened to that of the disability imposed upon infants,””* the pro- 
tected class potentially embraces the whole population of the state. 
An immunity so broadly bestowed should probably be extended to 
citizens of other states, especially since it would be difficult to argue 
plausibly that North Carolina retains any policy for the protection 
of the mortgagee.”** 

It is instructive to return at this point to the problem of the 
Statute of Frauds, discussed in Part I.74° There we saw that the 
Delaware court’s election to treat the Delaware statute as sub- 
stantive, construing it as applicable to all contracts made in Dela- 
ware, and thus, hopefully, securing the maximum protection for 
Delaware citizens, would have the effect, given the court’s assump- 
tions, of protecting the foreign defendant against the Delaware 
plaintiff in two of the possible cases and not protecting him in two; 
or, to limit the discussion to action by the Delaware courts, the 
foreign defendant would be protected against the domestic plaintiff 
in one of the cases and not in the other. This is a purposeless and 
haphazard arrangement, poorly serving the declared purpose of the 
statute; if the selfish interests of Delaware were really to be ad- 
vanced, protection to the foreign defendant would be denied in both 
cases. But would such a denial offend the Privileges and Immunities 
Clause? Rather clearly it would if the classification were simply in 
terms of nonresidence, without reference to the law of the defen- 
dant’s residence. Could the constitutional objection be met by giving 
the New York defendant the benefit of the New York statute or the 
Delaware statute, whichever affords the lesser protection, as sug- 
gested in the case of married women’s contracts? An argument can 
be made here, as there, that the dominant policy of Delaware is to 
vindicate the expectations of promisees, and that the protective 
policy is a limited exception for local defendants. But the argument 
does not carry, in this context, the conviction that it carries when the 
protective policy is directed toward special categories of persons 
who are thought to be unable to protect themselves; here the pro- 
tected category is residents of the state in general. Moreover, such 
an intermediate solution for this type of problem would introduce 


217. Id. at 394. 

218. Cf. ch. 2, supra, at 115. 

219. See the discussion of Lams v. F. H. Smith Co., 36 Del. 477, 178 Atl. 651 
(1935), in text at notes 12-18 supra. 
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a degree of complexity into the administration of the statute: in 
every case of a Delaware plaintiff against a foreign defendant it 
would be necessary to refer to the foreign statute, whereas simply 
treating the foreign defendant as if he were a local resident would 
permit the simple application of the law of the forum as a matter of 
course in such cases. No harm is done if as a result the New York 
defendant is given greater protection than that afforded him by the 
law of his home state. It is true that no policy of New York is there- 
by advanced; but on the other hand it would be difficult to spell out 
a legal policy on the part of Delaware of protecting the resident 
plaintiff when the domestic statute has not been satisfied. At all 
events, here again we resolve doubts in favor of the constitutional 
policy against discrimination; the New York defendant in this situa- 
tion should be given the same “privileges and immunities” that are 
enjoyed by residents of Delaware under the Statute of Frauds, and 
this whether the rejected classification be conceived in terms of 
citizenship or of residence. 

A consequence of this conclusion is that we cannot say that a 
classification coterminous with the state’s interests will necessarily 
withstand attack based on the Privileges and Immunities Clause. 
There may be situations in which such a classification is a complete 
defense; but on the basis of the situations that have been considered 
it appears that, when the law of a state provides benefits for its 
residents generally, the same benefits should be extended to citizens 
of other states unless there is some substantial reason, in addition 
to the fact that the governmental interests of the state do not require 
extension of the benefit to foreigners, for limiting the benefit to 
residents. 

This in turn means that Minnesota, having decided to apply its 
Civil Damage Act for the protection of a resident injured outside 
the state, must similarly hold the local defendant liable for out-of- 
state injuries to citizens of other states, provided it can do so with- 
out trespassing upon the interests of other states.*°° Consideration of 
a similar case may lead to clarification and development of the 
analysis. A statute of Missouri, that most altruistic of states, pro- 
vided: 

In all suits upon policies of insurance upon life hereafter issued by 


any company doing business in this state, it shall be no defense that the 
insured committed suicide, unless it shall be shown to the satisfaction of 


220. The reference is to the case of Schmidt v. Driscoll Hotel, 249 Minn. 376, 82 
N.W.2d 365 (1957), discussed in text at note 172 supra. 
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the court or jury trying the cause, that the insured contemplated suicide 
at the time he made his application for the policy, and any stipulation in 
the policy to the contrary shall be void.??1 


Twenty years after its enactment the statute was amended, for rea- 
sons that have not been discovered, by adding the phrase, “to a 
citizen of this state,” so that as amended the statute read, “In all 
suits upon policies of insurance upon life hereafter issued by any 
company doing business in this state, to a citizen of this state...” 
etc.” In 1911, the statute being in force as amended, one Lukens, 
a resident of Illinois, applied to the Chicago agent of the Inter- 
national Life Insurance Company, a Missouri corporation authorized 
to do business in Illinois, for a policy of life insurance that was 
delivered in Chicago. Within one year after delivery of the policy 
the insured committed suicide. The widow and beneficiary (ap- 
parently still residing in Illinois ) sued the company in Missouri and, 
in response to a plea setting forth a contract provision excluding 
suicide within a year, attacked the Missouri statute as an unconstitu- 
tional withholding from citizens of other states of the privileges and 
immunities of citizens of Missouri. The trial court invalidated the 
phrase added by amendment and allowed recovery. The Supreme 
Court of Missouri reversed, primarily on the ground that the con- 
tract was governed by the laws of Illinois, where it was made.’ If 
the insured had been a citizen of Missouri, however, the case would 
have fallen squarely within the language of the statute, notwith- 
standing that the contract was made in Illinois. In that event, 
Missouri might have held the defense precluded by the statute.*** 
If so, must it also hold that the defense is precluded where the 


221.2 Mo. Rev. Stat. ch. 119, § 5982 (1879) (now Mo. Stat. ANN. § 376.620 
(1949) ). 

; 222. Mo. Rev. Stat. ch. 119, § 7896 (1899) (now Mo. Stat. ANN. § 376.620 
1949) ). 

223. Lukens v. International Life Ins. Co., 269 Mo. 574, 191 S.W. 418 (1917); 
writ of error dismissed “per stipulation,” 248 U.S. 596 (1919). 

224. As, somewhat similarly, the Minnesota court held the Civil Damage Act 
applicable as between Minnesota parties although the place of injury was Wisconsin. 
Schmidt v. Driscoll Hotel, supra note 220; cf. Bowen v. New York Life Ins. Co., 117 
F.2d 298, 300 (8th Cir.), cert. denied, 313 U.S. 583 (1941). This is not to say that 
Missouri would necessarily, or should, so hold. Missouri might reasonably assert an 
interest in so protecting its residents, and if so the holding should survive attack under 
the Due Process and Full Faith and Credit clauses. It might with equal or greater 
reason conclude that it should not in such manner interfere in the business transacted 
by domestic corporations in other states, thus creating interstate conflicts. “It is 
evidently the policy of this State to leave... [domestic] insurers which operate in 
other States on the basis of equality where the laws of such States place them.” 269 
Mo. at 587, 191 S.W. at 422. 
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insured is a citizen of another state? We think not. Not only does 
Missouri have no interest in applying the statute for the benefit of 
a nonresident, but Illinois has an interest in securing freedom of 
contract to Missouri insurance companies licensed to do business 
in Illinois with respect to contracts resulting from the transaction of 
business in Illinois. That the law of the place of contracting was not, 
as such, decisive, was clearly settled, as the Missouri court probably 
knew. This statute could not have been constitutionally applied to 
a policy on the life of a resident of New Mexico issued by a New 
York company, even though the company was licensed in Missouri 
and even though the contract was made in Missouri.” Yet the geo- 
graphical setting of the transaction is not without constitutional 
significance. The “place where the contract is made,” in terms of the 
law of offer and acceptance, is indeed irrelevant; but the result in 
such a case would turn upon whether or not the policy could be 
identified as one arising out of the business transacted by the com- 
pany in Illinois. If it were a product of the company’s Missouri busi- 
ness, the Privileges and Immunities Clause would require that the 
statute be administered for the benefit of citizens of other states 
in the same way as for Missouri citizens.?”* 

A United States district court in Missouri has held the contrary— 
erroneously, we submit.**” The company, a Missouri corporation 
(not licensed to do business in California, so far as appears), issued 
a policy to a citizen of California in a direct-mail transaction. The 
court held the Missouri suicide statute unavailable to the widow- 
beneficiary, a citizen of Texas, on three grounds: (a) the contract, 
having been made in California, was governed by California law; (b) 
any discrimination based upon citizenship was directed against the 
insured, and the beneficiary lacked standing to complain of it; and 
(c) the rights conferred by the Missouri statute were not “funda- 
mental.”*** Thus the court was misled by three false guideposts: 


225. New York Life Ins. Co. v. Head, 234 U.S. 149 (1914). The Head case was 
cited by the Missouri court, 269 Mo. at 582, 191 S.W. at 420. See also Bowen v. 
New York Life Ins. Co., supra note 224, following the Lukens case. 

226. The court left this question open, implying that if the contract had been 
made in Missouri by a citizen of another state physically present there the Equal 
Protection Clause would present a serious problem. 

Without much question, the benefits of the statute must, under the Equal Protec- 
tion Clause, be extended to residents not citizens to the same extent as to citizens. 

227. Wheeler v. Business Men’s Acc. Ass’n of America, 247 Fed. 677 (W.D. Mo. 
1918). 

228. Only one circumstance prevents the decision from being squarely in conflict 
with the position stated in the text: we do not know with certainty that Missouri 
would have extended the benefit of the statute to a citizen of Missouri in the same 
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(a) the conventional rule for choice of law; (b) Chambers v. Baltimore 
& O.R.R.;?*® and (c) Corfield v. Coryell.?*° 


vi. ACCEss TO CouRTS 


The right “to institute and maintain actions of any kind in the 
courts of the state” was acknowledged to be a privilege or immunity 
of citizenship, protected by the Constitution, in the pioneer federal 
court decision construing the clause.”*' For years, therefore, many 
state courts doubted or denied their power to employ anything re- 
sembling the modern doctrine of forum non conveniens.”** The 
decision of the Supreme Court in Douglas v. New York, N.H. & 
H.R.R.*** should have put an end to such doubts; that it has not 
altogether succeeded in doing so is attributable in good part to Mr. 
Justice Holmes’s curt and unsatisfactory disposition of the problem. 
To a considerable extent he relied upon the facile distinction 
between residence and citizenship, discrediting the perfectly sound 
decision in Blake v. McClung™* without overruling it, and thus leav- 
ing confusion. But if there is any substantial offense to constitutional 
principles in a policy of closing the doors of a state’s courts to con- 
troversies between people from other states, that offense cannot be 
exorcised by the sophistry that a hypothetical citizen of the forum 
state who is a nonresident is similarly denied access to the courts, 
while a hypothetical citizen of another state residing in the forum 
will be heard. Only in one brief sentence did Mr. Justice Holmes 
suggest an adequate ground for sustaining such a policy, and even 
then the reasoning was dubious in part: “There are manifest reasons 
for preferring residents in access to often overcrowded Courts, both 
in convenience and in the fact that broadly speaking it is they who 
pay for maintaining the Courts concerned.”**° It has already been 
noted that the word “citizens” could be substituted for “residents” 
without in the least impairing the soundness of the statement. It 
should be added that the fact that local residents or citizens pri- 


circumstances. It should so extend the statute; if it does, it should also extend it to 
citizens of other states. 

229. 207 U.S. 142 (1907), discussed in text at note 262 infra. 

230. 6 Fed. Cas. 546 (No. 3230) (C.C.E.D. Pa. 1823), discussed at note 36 supra. 

231. Corfield v. Coryell, supra, at 552. 

232.See Annot., 32 A.L.R. 6 (1924). New York was a conspicuous exception. 
Molony v. Dows, 8 Abb. Pr. 316 (1859); Burdick v. Freeman, 120 N.Y. 420, 24 
N.E. 949 (1890); Collard v. Beach, 93 App. Div. 339, 87 N.Y. Supp. 884 (1904). 

233. 279 U.S. 377 (1929), discussed in text at note 91 supra. 

234.172 U.S. 239 (1898), discussed in text at notes 44, 78-82 supra. 

235.279 U.S. at 387. 
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marily bear the cost of local facilities does not of itself justify refusal 
of their use to citizens of other states. Thus the right of ingress and 
egress”*® could hardly be denied on the ground that local citizens 
and residents bear most of the cost of the highways and of police 
protection. 

In the more recent case of Missouri ex rel. Southern Ry. v. May- 
field,”*" all nine justices assumed that the sole test of validity for a 
state’s policy of forum non conveniens, so far as the Privileges and 
Immunities Clause is concerned, is whether the policy is stated and 
administered in accordance with the concept of residence as dis- 
tinguished from citizenship.”* The majority position was that Mis- 
souri was free under the Constitution to decline to adjudicate 
actions between nonresidents for foreign torts, and that since Mis- 
souri had perhaps exercised jurisdiction under the mistaken 
apprehension of constitutional compulsion, the case should be re- 
manded for determination of the question whether the doctrine of 
forum non conveniens was recognized by Missouri law. 


By reason of the Privileges-and-Immunities Clause of the Constitution, a 
State may not discriminate against citizens of sister States. Art. IV, § 2. 
Therefore Missouri cannot allow suits by nonresident Missourians for lia- 
bility under the Federal Employer's Liability Act arising out of conduct 
outside that State and discriminatorily deny access to its courts to a non- 
resident who is a citizen of another State.?5° 


While four justices dissented,”° they disagreed only on how the 
lower court’s statement as to the posture of Missouri law should be 
interpreted. The Missouri court had said: “Since Missouri does allow 
its citizens to maintain Federal Employers’ Liability actions in its 
courts,...it follows that not to allow citizens of other states the 
right to file Federal Employers’ Liability suits in our courts would 
violate Article 4, Section 2, of the Constitution of the United 
States.”*41 To the dissenters it seemed clear enough that Missouri 
would in no circumstances deny one of its citizens, though a non- 
resident, the right to sue in Missouri for injuries sustained elsewhere; 


236. See text at notes 58-60 supra. 

237.340 U.S. 1 (1950). 

238. The portion of Mr. Justice Holmes’s opinion in the Douglas case referring to 
the cost of maintaining the courts, see text at note 235 supra, was not quoted. Blake 
v. McClung, supra note 234, was not cited. 

239. 340 U.S. at 3-4. 

240. Id. at 6. 

241. Ibid., quoting Missouri ex rel. Southern Ry. v. Mayfield, 359 Mo. 827, 839, 
224 S.W.2d 105, 110 (1949). 
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it followed that the Constitution precluded denial of the same right 
to a citizen of another state. Hence there was no point in remanding. 

Talk of the distinction between residence and citizenship, like 
the patter of the prestidigitator, tends to divert attention from what 
is happening.**? Beneath the surface plausibility of such talk the 
Supreme Court is saying to the State of Missouri a shocking thing: 
The price you must pay, if you wish to adhere to the doctrine of 
forum non conveniens, is that you must close the doors of your 
courts to those of your own citizens who reside outside the state and 
are injured outside the state by nonresidents. Missouri replied: We 
will not pay that price. 


The policy of this state has been to bar none of its citizens from its 
courts where there is proper venue and jurisdiction of the parties and 
subject-matter, and this applies to citizens who are residents as well as 
nonresidents. ... 

Since the policy of this state has been, and is, to allow citizens of Mis- 
souri (resident and nonresident) to bring and maintain suits under the 
Federal Employers’ Liability Act in the courts of this state, we cannot 
bar citizens of other states from doing likewise.?*% 


The Supreme Court required that Missouri, in order to avoid conflict 
with the Privileges and Immunities Clause, pursue a course which 
in the judgment of the Supreme Court of Missouri was in conflict 
with the fundamental rights of citizenship, and which in our judg- 
ment is in conflict with the Equal Protection Clause of the four- 
teenth amendment. 

The question whether a state may deny access to its courts to a 
nonresident citizen seems never to have been squarely presented, 
no doubt because the nonresident domicilary is so rare as to make 
the distinction between residence and citizenship quite artificial; but 
few courts have ever denied a forum to their own residents because 
the cause of action arose outside the state and was asserted against 
a nonresident.*** The reasoning of decisions upholding the right of 


242. The analogy is not perfect, since in this case the talk deceives the performer 
as well as the audience. 

243. Missouri ex rel. Southern Ry. v. Mayfield, 362 Mo. 101, 107, 109, 240 S.W.2d 
106, 108-09 (1951). This is not to imply that Missouri would have embraced forum 
non conveniens if it could have done so without excluding nonresident citizens. 
Indications are that the state welcomed litigation by nonresidents generally. 

244. A few states have refused to entertain actions for wrongful death occurring 
outside the state even when all parties belong to the forum state, but the practice has 
been condemned on constitutional grounds. See ch. 6, supra. Texas has refused to 
entertain suits by residents predicated on the law of Mexico, Mexican Nat'l Ry. v. 
Jackson, 89 Tex. 107, 33 S.W. 857 (1896); cf. Slater v. Mexican Nat’l Ry., 194 U.S. 
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residents to sue is equally applicable to citizens, and is sometimes 
made applicable to citizens in so many words. Thus Missouri, in an 
earlier case: 


[T]he courts of this State were created by her citizens, primarily for 
their own use, and, secondarily, for the use of those who may sue there- 
in, under the laws of the United States, or those of comity. To compel a 
citizen of this State under like circumstances to go to Illinois against his 
will and sue on such a policy, issued there, when service might be had 
here, would be an outrage, and unwarranted by any authority that we 
have been able to find.?45 


And New York: 


The courts of this state were primarily for the residents of this state. 
There must be some forceful and controlling reason entering into the very 
nature and essence of the action which would close their doors to its own 
citizens. ... 

A selection between resident plaintiffs—opening the courts to one and 
closing them to the other—would probably run counter to the constitu- 
tional provisions of section 1 of the Fourteenth Amendment of the Con- 
stitution of the United States.46 


The nonresident citizen remains subject to many of the obligations 
and responsibilities of citizenship, including amenability to suit in 
his home state.*** The primary interest of a state is the welfare of its 
citizens. The protection and benefits of the state’s laws are extended 
to others, in many cases, not as a matter of interest but of grace or 


120 (1904), but the practice has been protested. Mexican Cent. Ry. v. Mitten, 13 Tex. 
Civ. App. 653, 36 S.W. 282 (1896). 

245. Missouri ex rel. Pacific Mut. Life Ins. Co. v. Grimm, 239 Mo. 135, 185, 143 
S.W. 483, 499 (1912). The case involved action by a nonresident against a foreign 
insurance company on a policy issued in Illinois. 

246. Gregonis v. Philadelphia & Reading Coal & Iron Co., 235 N.Y. 152, 159, 139 
N.E. 223, 225 (1923). Cf. ch. 6, supra, at 305-08; cf. Arizona Commercial Mining 
Co. v. Iron Cap. Copper Co., 119 Me. 213, 110 Atl. 429 (1920), entertaining a suit 
between two Maine corporations despite “difficulties which can be avoided without 
apparent hardship to the plaintiff if it brings these suits in the courts of Arizona.” Id. 
at 216, 110 Atl. at 430. See also Hatch v. Spofford, 22 Conn. 485, 499 (1853) (“That 
country is undutiful and unfaithful to its citizens, which sends them out of its juris- 
diction, to seek justice elsewhere.”). 

In the Gregonis case the plaintiff became a resident of New York after the cause 
of action arose. We do not associate ourselves with the holding that equal protection 
requires that he be permitted access to New York courts in such circumstances, pre- 
ferring to postpone consideration of that question until the problem under the 
Equal Protection Clause can be studied comprehensively. 

247. Milliken v. Meyer, 311 U.S. 457 (1940); Owens v. Superior Court, 52 
Cal. 2d 822, 345 P.2d 921 (1959). As to taxation see CHEATHAM, GoopricH, GRIS- 
wotp & REESE, CAsEs ON Conriict or Laws 719-22 (4th ed. 1957); cf. Cook v. 
Tait, 265 U.S. 47 (1924). As to the duty to testify, cf. Blackmer v. United States, 284 
U.S. 421 (1932). As to the duty of obedience to the law of the domicile in general, 
see Skiriotes v. Florida, 313 U.S. 69 (1941). 
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constitutional compulsion. How can the right to resort to the courts 
of the state be denied to a nonresident citizen when in the same cir- 
cumstances that right is accorded to resident aliens??** 

It is time to abandon this facile, transplanted, artificial, and dis- 
criminatory distinction in the analysis of problems under the 
Privileges and Immunities Clause. It was first suggested to the Court 
in 1898, and was rejected then.**® It was revived in the context of 
the right of access to courts in a most cavalier fashion, without ade- 
quate consideration of the problem.”*® It is true that the circum- 
stance of actual residence may at times be a reasonable basis for 
classification.” Beyond that, the distinction serves no useful pur- 
pose and may, in rare cases, unconstitutionally deprive a nonresident 
citizen of his right of access to courts. In the present context, actual 
residence has no such independent significance as it had in Michigan 
Trust Co. v. Ferry.” 

The validity of a state’s policy of forum non conveniens is 
dependent on no such artificially contrived justification. In the first 
place, the state announcing such a policy disclaims any interest in 
providing a forum for litigation within the scope of the policy, i.e., 
litigation between foreigners on causes of action predicated on the 
laws of another state. The fact that a state limits its legal policies to 
matters in which it has a legitimate interest is, while not decisive, a 
step toward justification of its withholding the benefits of those 
policies from citizens of other states. In the second place, the state 
does have an interest in maintaining the efficiency of its courts in 
the performance of their proper function—the adjudication of cases 
which the state is interested in adjudicating, and those which it has 
a constitutional obligation to adjudicate. It has a further interest in 
preventing its judicial establishment from being used as an instru- 
ment of vexation and harassment, and generally in protecting it 
against the abuses of migratory litigation. (Note that the doctrine is 


248. Cf. Hancock, The Fallacy of the Transplanted Category, 37 Can. B. Rev. 535 
(1959). The distinction was borrowed from cases on federal diversity jurisdiction. See 
Steigleder v. McQuesten, 198 U.S. 141 (1905). This is not the place to question its 
validity in that context; yet it may be observed that the language of the fourteenth 
amendment is: “All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside.” Lawyers in 1868 well knew the distinction between domicile and 
residence. See Story, ConFLict oF Laws 39 (1834). 

249. Blake v. McClung, 172 U.S. 239 (1898). 

250. Douglas v. New York, N.H. & H.R.R., 279 U.S. 377 (1929). 

251. Michigan Trust Co. v. Ferry, discussed in text at note 68, supra. 

252. Note 231 supra. See also LaTourette v. McMaster, 248 U.S. 465 (1919). 
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usually limited to personal-injury and wrongful-death cases.) In 
the third place, the state announcing such a policy evinces a decent 
respect for the interests of other states. In migratory personal-injury 
litigation there is usually another state that has at least a latent 
interest in protecting the defendant against the hazards of the plain- 
tiff’s forum-shopping, and in having the case tried in its own courts. 
Sometimes this interest is made explicit by an injunction against 
prosecution of the action abroad;** sometimes it is made explicit by 
statute.*** When it is made explicit, other states having no counter- 
vailing interest in providing a forum should be required by the 
Full Faith and Credit Clause to respect the localizing provision of 
the judgment or statute.” Even Texas, a state that successfully 
refused to recognize the localizing provision of a New Mexico 
statute in an action by a resident of Arizona,*°* has recognized that 
such a provision is entitled to respect where the plaintiff is a resi- 
dent of the localizing state.’ Thus to some extent a refusal to 
entertain litigation between foreigners may be regarded as required 
by constitutional limitations on state power; and even where the 
interest of the other state has not been made explicit, the forum’s 
deference to the latent interest of that state, added to its interest in 
protecting its own courts from abuse, amply justifies the forum non 
conveniens policy. 

The familiar rhetorical statements of the unqualified duty of a 
state to open its courts to citizens of other states*** are no longer to 
be taken literally; the constitutionality of the doctrine of forum non 
conveniens is firmly established.” These statements do, however, 
express the truth that the Privileges and Immunities Clause requires 
a state to open the doors of its courts to citizens of other states who 
assert claims against local residents and citizens, even on causes of 
action predicated upon the law of another state, if it would allow its 
own citizens to assert such a cause of action.” “[I]t is the duty of 


253. See James v. Grand Trunk W.R.R., 14 Ill. 2d 356, 152 N.E.2d 858, cert. 
denied, 358 U.S. 915 (1958). 

254. Tennessee Coal, Iron & R.R. Co. v. George, 233 U.S. 354 (1914); Atchison, 
T. & S.F. Ry. v. Sowers, 213 U.S. 55 (1909). 

255. See ch. 6, supra, at 311-26. 

256. Atchison, T. & S.F. Ry. v. Sowers, note 254 supra. 

257. Southern Pac. Co. v. Dusablon, 48 Tex. Civ. App. 203, 106 S.W. 766 (1907). 

258. See Chambers v. Baltimore & O.R.R., 207 U.S. 142, 148 (1907); Cole vy. 
Cunningham, 133 U.S. 107, 113-14 (1890). 

259. Cf. Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). 

260. The Privileges and Immunities Clause alone cannot remedy the injustice of 
Livingston v. Jefferson, 15 Fed. Cas. 660 (No. 8411) (C.C.D. Va. 1811) (according 
to which a citizen of another state may be deprived of all remedy because the forum 
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governments to make their citizens and persons residing within their 
borders respond to their civil obligations; any other rule would be 
intolerable.”** In short-range terms a state has no interest in sub- 
jecting its citizens to suits by foreigners; thus we have here further 
evidence that a classification that merely follows the line of state 
interests is not necessarily proof against attack under the Privileges 
and Immunities Clause. In the long run, however, the interests of the 
state would be best served by a less provincial attitude; and one of 
the basic values of federal union is that the fundamental compact 
between the constituent states can secure the right of access to 
courts on a basis of mutuality, thus avoiding the cycle of retaliation 
and reciprocity. The Privileges and Immunities Clause cannot mean 
less than this. 

Moreover, the privilege of access to courts should be freed of the 
strangulating interpretation placed upon it by the Supreme Court in 
wrongful-death cases. In Chambers v. Baltimore & O.R.R.,* the 
Court sustained an Ohio statute providing in effect that no action for 
death caused by wrongful act or default in another state could be 
brought in Ohio unless the deceased were a citizen of Ohio. The 
statute was the rankest sort of attempt to discriminate against citi- 
zens of other states; yet the Court, speaking through Mr. Justice 
Moody, upheld it by insisting that there was no discrimination 
against the plaintiff—the widow and personal representative—on the 
ground of citizenship. There was no inquiry into the reasonableness 


state refuses to entertain an action on the ground that it is local, being for trespass 
to foreign land), since the forum state similarly denies relief to its own citizens. But 
it may some day come to be recognized that the denial of relief to citizens of the 
forum state is a denial of equal protection of the laws because the circumstance that 
foreign land is involved does not provide a reasonable basis for classification. Cf. 
Arizona Commercial Mining Co. v. Iron Cap Copper Co., 119 Me. 213, 110 Atl. 429 
(1920). In that event the Privileges and Immunities Clause will require that citizens 
of other states be heard in similar actions. 
The statement in the text should not be interpreted as suggesting that the forum 
state is obliged to apply the foreign law. See text at note 267 infra. 
With respect to corporate defendants the statement in the text presents problems 
that we do not here undertake to resolve. For example, in Perkins v. Benguet Consol. 
Mining Co., 342 U.S. 437 (1952), the Court said that due process did not require 
Ohio to provide a forum for a suit by a nonresident against a Philippine corporation 
whose affairs were being managed in that state, although war conditions at the time 
the suit was brought apparently prevented suit in the Philippines. The Privileges 
| and Immunities Clause was not discussed. There is also the question whether a state 
_ would be required to entertain an action by a citizen of another state against a purely 
local enterprise incorporated for convenience in another state such as Delaware. 
See note 18, supra. 
| 261. Annot., 32 A.L.R. 6, 26 (1924). 
262. 207 U.S. 142 (1907). 
: 
| 
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of the classification in terms of the citizenship of the deceased. Mr, 
Justice Harlan, joined by Justices White and McKenna, dissented: 


[E]very citizen of Ohio, when in another State, for whatever purpose, 
is accompanied by the assurance on the part of his State that its courts 
will be open for suit by his widow or representative if his death, while in 
another State, is caused by the negligence or default of another person or 
company. But that privilege is denied by the Ohio statute to the repre- 
sentative of citizens of other States meeting death under like circum- 
stances. Indeed, if a citizen of Ohio should go into another State and 
while there willfully, or by some wrongful act, neglect or default on his 
part, cause the death of someone, although he might be liable to a suit 
for damages in the State where death occurred, yet if sued for damages 
in the courts of his own State, he need only plead in bar of the action in 
Ohio that the decedent was not, at the time of his death, a citizen of 
Ohioy ye 

The case is plainly one in which Ohio attempts, in reference to certain 
kinds of actions that are maintainable in perhaps every State of the 
Union, including Ohio, to give to its own citizens privileges which it 
denies, under like circumstances, to citizens of other States. To a citizen 
of Ohio it says: “If you go into Pennsylvania, and are killed there, in 
consequence of the negligence or default of some one, your widow may 
have access to the Ohio courts in a suit for damages, provided the wrong- 
doer can be reached in Ohio by service of process.” But to the citizen of 
Pennsylvania it says: “If you come to your death in that State by reason 
of the negligence or default of some one, even if the wrongdoer be a 
citizen of Ohio, your widow shall not sue the Ohio wrongdoer in an 
Ohio court for damages because, and only because, you are a citizen of 
another State.” This is an illegal discrimination against living citizens of 
other States, and the difficulty is not met by the suggestion that no dis- 
crimination is made against the widow of the deceased because of her 
citizenship in another State.?® 


The reasoning of this dissent is unanswerable.*** The Chambers case 
should be overruled. 
It does not follow, however, that Ohio would be required to 


263. 207 U.S. 151, 157, 159-60 (1907). (Emphasis in the original.) Mr. Justice 
Holmes concurred in the result reached by the majority on the apparent ground 
that the Court lacked power to extend the benefits of the statute to persons not with- 
in its coverage. Id. at 151; cf. note 121 supra. 

264. See ch. 6, supra, at 293 n. 46, 305 n. go. 

The New York courts, in applying the doctrine of forum non conveniens, have in- 
dicated that in wrongful death cases it is not the citizenship of the plaintiff administra- 
tor that is controlling, Pietraroia v. New Jersey & H.R. Ry. & Ferry Co., 131 App. 
Div. 829, 116 N.Y. Supp. 249 (1909), aff'd on other grounds, 197 N.Y. 434, 91 N.E. 
120 (1910), and further that, as between the deceased and the beneficiary, it is the 
residence of the deceased that is the important consideration. Zeikus v. Florida E. 
Coast Ry., 153 App. Div. 345, 351, 138 N.Y. Supp. 478, 482 (1912). See also Note, 
28 Co_uM. L. REV. 347, 351 n.31 (1928). 
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entertain a case precisely like the Chambers case. There the defend- 
ant was a Maryland corporation;*® the deceased and the widow 
were both citizens of Pennsylvania; the injury and death occurred in 
Pennsylvania; Ohio law was inapplicable. There was no apparent 
reason why the action should have been brought in Ohio rather than 
in Pennsylvania or Maryland. If Ohio has a policy of forum non con- 
veniens it may refuse to entertain the action on that ground. The 
Constitution does not require Ohio to entertain an action for the 
benefit of citizens of other states for foreign tort where the defend- 
ant is a nonresident or a foreign corporation.*® 

Nor does it follow that in such an action against an Ohio 
defendant Ohio would be required to apply the law of Pennsylvania, 
despite a faint intimation to that effect in Hughes v. Fetter" In 
that case, holding that full faith and credit obliged Wisconsin to 
entertain a cause of action for wrongful death in Illinois (though not 
that Wisconsin must apply the substantive law of Illinois), the 
Court distinguished Chambers on the ground that the Full Faith and 
Credit Clause was not there invoked. But we submit that full faith 
and credit does not require a forum in cases of the Chambers type, 
much less that the law of the place of injury be applied. If a forum 
is required in that type of case (as it is when the defendant is a citi- 
zen or resident of the forum state), it is by virtue of the Privileges 
and Immunities Clause, which implies no obligation to apply any 
law other than that which would be applied if the plaintiff were a 
citizen of the forum state.*°* The interest of Ohio in her own citizens 
and residents, sued in Ohio courts, will justify the application of 
Ohio law for their protection. Thus if the maximum recovery under 
the Ohio wrongful-death statute is less than that permitted by the 
state of injury or of the residence of the deceased, or if contributory 
negligence is a complete bar to recovery under Ohio law, but not 
under the law of the other state, Ohio would be justified in applying 
its own law; thereby it would give to citizens of other states the same 
protection it gives to its own. 

It may be suggested that Ohio might go farther and limit the 


265. Moopy’s TRANSPORTATION MANUAL 177 (1958). 

266. Note that the vice of the Ohio statute would not be cured if the word 
“resident” were substituted for “citizen.” By force of the Equal Protection Clause the 
statute as it stands includes residents, since to allow actions for the foreign deaths of 
citizens and deny them for the foreign deaths of residents not citizens would be 
arbitrary. 

267. 341 U.S. 609, 611 n.6 (1951). 

268. See ch. 6, supra, at 305 n. go. 
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recovery in the case of the nonresident decedent to that allowed by 
the state of his residence, if the Ohio law is more generous. An argu- 
ment could be made in support of such a suggestion by analogy to 
the solution suggested in this paper for the case of the incapacitated 
married woman. We reject such an argument here. The privileges or 
benefits of the wrongful-death statute are extended generally to citi- 
zens and residents of Ohio, not to classes of residents especially in 
need of protection. Having imposed the more stringent liability on 
its own citizens for the sake of its own citizens, Ohio should extend 
the same benefits to citizens of other states.” It may be observed 
that by referring to the law of the place of injury (assuming that to 
be also the residence of the injured or deceased person), conven- 
tional doctrine does limit recovery to that provided by the law of his 
home state, while potentially subjecting the domestic tortfeasor to 
a liability greater than that imposed by the law of the forum. Would 
it not be more reasonable and consonant with the constitutional 
scheme to assure the nonresident as much as, and not more than, the 
law of the forum provides for its own citizens? 

The only remaining decisions of the Supreme Court dealing with 
the Privileges and Immunities Clause in the context of private law 
are two concerning allegedly discriminatory application of the 
forum’s statute of limitations. The problems presented are somewhat 
similar to those posed by simple refusal to entertain the action 
brought by a nonresident, and have been so treated by the Court. 

In Chemung Canal Bank v. Lowery”? a New York corporation 
sued a citizen and resident of Wisconsin in his home state on a 
judgment recovered in New York. The action was barred by Wis- 
consin’s ten-year statute of limitations, but would not have been 
barred had the plaintiff been a resident of Wisconsin. The Wisconsin 
law, as paraphrased by the Supreme Court, was to the effect that 


269. Such a suggestion may deserve consideration, however, in connection with 
national law at the level of international conflicts. In Romero v. International Terminal 
Operating Co., 358 U.S. 354 (1959), the Court held the Jones Act and the general 
American maritime law inapplicable in an action by a Spanish seaman against his 
Spanish employer for injuries sustained on board ship in New York Harbor. An 
important consideration was that American standards of compensation would yield a 
recovery disproportionate to that provided by Spanish law, and so would interfere 
with international commerce while giving the plaintiff far more than would be 
recovered by his fellow crewmen injured elsewhere. Yet the case was allowed to 
proceed against alleged joint tortfeasors who were Americans. See ch. 7, supra. Since 
neither the Privileges and Immunities Clause nor the Equal Protection Clause is op- 
erative in such a case (even in a state court), the plaintiff might well be limited to 
the protection afforded him by the law of his home country. 

270. 93 U.S. 72 (1876). 
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“when the defendant is out of the State, the Statute of Limitations 
shall not run against the plaintiff, if the latter resides in the State, 
but shall, if he resides out of the State.”*! The defendant had moved 
to Wisconsin within ten years prior to the filing of the action, and 
the plaintiff claimed the same time to sue that the statute accorded 
to residents of Wisconsin.**? The Court, however, affirmed a judg- 
ment for the defendant: 


There is, in fact, a valid reason for the discrimination. If the statute does 
not run as between non-resident creditors and their debtors, it might 
often happen that a right of action would be extinguished, perhaps for 
years, in the State where the parties reside; and yet, if the defendant 
should be found in Wisconsin,—it may be only in a railroad train,—a suit 
could be sprung upon him after the claim had been forgotten. The laws 
of Wisconsin would thus be used as a trap to catch the unwary defendant, 
after the laws which had always governed the case had barred any 
recovery. This would be inequitable and unjust.... 

It is also to be considered, that a personal obligation is due at the 
domicile of the obligee. It is the duty of the debtor to seek the creditor, 
and pay him his debt, at the residence of the latter. Not doing this, he 
is guilty of laches against the law of the creditor’s domicile, as well as his 
own. But he evades this law by absenting himself from the jurisdiction. 
As long as he does this, the Statute of Limitations of that jurisdiction 
ought not to run to the creditor’s prejudice. This cannot be said with 
regard to the non-resident creditor. It is not the laws of Wisconsin any 
more than those of China which his non-resident debtor contemns by non- 
payment of the debt, and absence from the State: it is the laws of some 
other State. Therefore, there is no reason why the Statute of Limitations 
of Wisconsin should not run as against the non-resident creditor; at least, 
there is not the same reason which exists in the case of the resident cred- 
ator.2*? 


This holding is susceptible of the following rearrangement and 
restatement: Wisconsin has an interest in providing a forum in 
which its residents may assert their claims against debtors, domestic 
and foreign, and in allowing a reasonable time for the filing of such 
claims. That time is not to be diminished by any period during 
which the defendant’s absence from the state makes it impossible 
for the plaintiff to serve process on him there. But Wisconsin has no 
interest in similarly providing a forum and a minimum period in 


271. Id. at 76. 

272. Although the Court had held in Paul v. Virginia, 75 U.S. (8 Wall.) 168 
(1868), that a corporation is not a citizen within the protection of the clause, it 
preferred to rest this decision on the “broad ground” of no discrimination rather than 
upon the status of the plaintiff. 93 U.S. at 78. 
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which suit may be brought for residents of other states. If there were 
nothing more than this negative—this lack of interest in the welfare 
of citizens of other states—it might be argued persuasively that the 
Constitution requires Wisconsin to place them on an equal footing 
with its own residents in this respect. But there is more. If Wisconsin 
were as a matter of course to extend the same protection to non- 
residents, it would, at least in some cases, find itself seriously inter- 
fering with the interests of other states—as, for example, that of the 
state in which the debtor resides, which has an interest in protecting 
him against stale claims. With no countervailing interest of its own 
at stake, Wisconsin cannot legitimately impair the interests of other 
states; and its denial of the protection of the statute to nonresidents 
is a reasonable means of avoiding such impairment. 

The reasoning in Canadian No. Ry. v. Eggen*™ is less satis- 
factory, but the considerations justifying the result are similar. The 
Minnesota “borrowing” statute provided: 


When a cause of action has arisen outside of this state and, by the 
laws of the place where it arose, an action thereon is barred by lapse of 
time, no such action shall be maintaind [sic] in this state unless the 
plaintiff be a citizen of the state who has owned the cause of action ever 
since it accrued.?7 


The plaintiff, a citizen of South Dakota, sued the defendant, a 
Canadian corporation, in Minnesota for injuries sustained in.Canada. 
Under the borrowing statute the cause of action was barred by the 
Canadian statute of limitations (one year ); the Minnesota statute of 
limitations, of which a citizen of Minnesota could take advantage, 
allowed six years. The Court affirmed a judgment for the defendant, 
noting that “[i]t is plain that the act assailed was not enacted for the 
purpose of creating an arbitrary or vexatious discrimination against 
non-residents of Minnesota.”*’* Beyond this, the opinion contributes 
little more than what is contained in a sentence: “[T]he constitu- 
tional requirement is satisfied if the non-resident is given access to 
the courts of the State upon terms which in themselves are reason- 
able and adequate for the enforcing of any rights he may have, even 
though they may not be technically and precisely the same in extent 
as those accorded to resident citizens.”*"* No importance was at- 
tached to the use in the statute of the word “citizen,” which is as it 





274. 252 U.S. 553 (1920). 
275. Id. at 558. 
276. Id. at 559. 
277. Id. at 562. 
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should be since the Equal Protection Clause would require that the 
same protection be extended to residents other than citizens. Again 
the persuasive ground for the decision is that Minnesota had an 
interest in providing a period of years in which its residents could 
sue on foreign causes of action; it was justified in asserting that 
interest though in so doing it would come in conflict with the interest 
of the state of the defendant's domicile in protecting it against stale 
claims; but Minnesota had no interest in providing a similarly long 
period during which a nonresident could sue the foreign defendant; 
and to extend the privilege to nonresidents would have been, in the 
case before the Court, clearly to impair the interest of the foreign 
state without the justification of advancing any interest of its own. 
Avoidance of that result-which even with respect to a foreign 
country may amount to a denial of due process**—was a reasonable 
basis for classification. 


vu. CONCLUSION 


Problems of discrimination are inherent in conflict-of-laws cases. 
These problems are not avoided but only obscured by the system of 
purportedly impersonal choice-of-law rules. Such rules are often dis- 
criminatory, sometimes against domestic people and sometimes 
against citizens of other states. Moreover, such rules often deny 
legitimate self-interest, or lead to intrusion upon the concerns of 
other states, and sometimes result in the unjustifiably retroactive dis- 
location of settled rights, thus resulting in serious constitutional 
problems in addition to problems of discrimination. 

This review of Supreme Court decisions involving the Privileges 
and Immunities Clause in the context of private law suggests the 
following conclusions:*” 

In general, the rights and privileges that are involved in private 
litigation in the field of conflict of laws—such ordinary rights as 
dower, workmen’s compensation, recovery for wrongful death, 
parity of treatment for creditors, the protection of a statute of limita- 
tions or a statute of frauds—are within the protection of the clause. 
It is not necessary to establish that a privilege or immunity is “funda- 
mental” or that it “belongs to” citizenship as such. 

278. Cf. Home Ins. Co. v. Dick, 281 U.S. 397 (1930) (concerning, however, a 
foreign contractual time limitation rather than a foreign statute ). 

279.So far as we are aware, there has been no previous general study of the 
impact of the Privileges and Immunities Clause on conflict-of-laws problems. For 


this reason, among others, the present study is not regarded as definitive but only as 
tentative and exploratory. 


524 THE CONFLICT OF LAWS 





The test of the validity of excluding citizens of other states from 
enjoyment of a privilege or immunity enjoyed by local citizens or 
residents is the reasonableness of the classification. 

The validity of a classification is not established merely because 
it is in terms of residence rather than citizenship, nor is it destroyed 
merely because it is in terms of citizenship rather than residence; but 
residence or citizenship may have a significance tending to establish 
the reasonableness of the classification. 

Other constitutional limits on the power of a state of course con- 
stitute a reasonable basis for classification; that is to say, a state may 
without offense to the Privileges and Immunities Clause decline to 
apply its law for the benefit of a citizen of another state if to do so 
would violate the Full Faith and Credit Clause or the Due Process 
Clause. Perhaps we may go farther and say that even though it is 
not clear that the limits of state power would be exceeded by ex- 
tension of the benefits of local law to citizens of other states, 
uncertainty about those limits and a purpose not to exceed them 
constitute a reasonable basis for the classification.”*° Probably also a 
purpose not to intrude upon the interests of a foreign state, as dis- 
tinguished from another state of the Union, is a reasonable basis for 
classification. 

The fact that a state has no interest in extending the protection 
of its laws to nonresidents, even if there is added the fact that no 
declared policy of a sister state will be advanced by extending the 
protection, is probably not sufficient, in general, to justify a classi- 
fication excluding citizens of other states. When the benefits of a 
law are potentially available to the population of the state in 
general, and when extension of its benefits to citizens of other states 
would advance the mutual interests of all states by avoiding the 
cycle of retaliation and reciprocity, the Constitution requires such 
extension. 

In certain cases, e.g., where the benefits of a law are not designed 
for the population of the state in general, but for groups of persons 
deemed to be in need of special protection, as, for example, laws 
incapacitating married women, a classification excluding some citi- 
zens of other states may be reasonable if it distinguishes among 
persons according to whether or not they are so protected by the 
laws of their home states. The validity of such a classification may be 
defended on the ground that such privileges or immunities are not 





280. See text at notes 167, 273 supra. 
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among those enjoyed by citizens of the state in general; it is more 
clearly supported by the consideration that such a classification 
evinces no provincial or hostile attitude toward citizens of other 
states, but reasonably distinguishes between those persons who are 
regarded by their home states as needing special protection and 
those who are not. 


The method of approach to conflict-of-laws problems that calls 
for their analysis in terms of the governmental interests of the states 
concerned is not vitiated, but rather vindicated, by this review of the 
effect of the Privileges and Immunities Clause. That method counsels 
the rational, moderate, and controlled pursuit of self-interest; it also 
counsels that self-interest should be subordinated freely, and 
even gladly, to the constitutional restraints required and made pos- 
sible by federal union. Under conventional conflict-of-laws doctrine, 
legal scholars, and to a lesser degree the courts under their influence, 
because of the compulsion of internationalist and altruist ideals, 
have guiltily suppressed the natural instincts of community self- 
interest. The impersonal choice-of-law rules that are employed in 
this process are themselves discriminatory at times, and at other 
times enforce a purposeless self-denial, or an unwarranted intrusion 
into the concerns of other states, or an unintended and unjustified 
retroactive impairment of settled rights and obligations. To free our- 
selves of this neurotic condition, we need “a new sort of conscience, 
one which demands a more accurate and yet more scrupulous self- 
centeredness.”?*" 

281. Rierr, Freup: THe Minp OF THE MORALIST 97 (1959). The quotation should 


be understood simply as a literary allusion. We do not suggest that problems of 
conflict of laws can be solved by psychoanalysis. 


Chapter Eleven 


UNCONSTITUTIONAL DISCRIMINATION 
IN THE CONFLICT OF LAWS: 
EQUAL PROTECTION 


1. THE EQuAL PROTECTION CLAUSE 


When the Supreme Court first had occasion to consider the 
Equal Protection Clause of the fourteenth amendment, Mr. Justice 
Miller said: 


In the light of the history of these amendments, and the pervading 
purpose of them, which we have already discussed, it is not difficult to 
give a meaning to this clause. The existence of law in the States where 
the newly emancipated negroes resided, which discriminated with gross 
injustice and hardship against them as a class, was the evil to be remedied 
by this clause, and by it such laws are forbidden. 

If, however, the States did not conform their laws to its requirements, 
then by the fifth section of the article of amendment Congress was author- 
ized to enforce it by suitable legislation. We doubt very much whether 
any action of a State not directed by way of discrimination against the 
negroes as a class, or on account of their race, will ever be held to come 
within the purview of this provision.t 


Thus judicial interpretation of the Equal Protection Clause, as of 
the Privileges and Immunities Clause, got off to a bad start.* Both 
of these great constitutional guarantees against discrimination were 
at first narrowly construed. The view that the Privileges and Im- 
munities Clause applies only to such privileges and immunities as 
are “in their nature, fundamental” has been discredited, but its 
influence persists as a major cause of the uncertainty that surrounds 
the significance of the clause. By contrast, developments since the 


Written in collaboration with Herma Hill Schreter, J. D. 1959, University of Chicago; 
now a member of the faculty, School of Law, University of California (Berkeley). 

Copyright, 1960, by the University of Chicago. Reprinted by permission of the 
copyright owner. Original citation: 28 U. Cur. L. Rev. 1 (1960). 

1. The Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 81 (1872). 

2.See Corfield v. Coryell, 6 Fed. Cas. 546 (No. 3230) (C.C.E.D. Pa. 18293), 
discussed in ch. 10, supra. 

3. Corfield v. Coryell, supra note 2, at 551. 
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Civil War have proved Mr. Justice Miller a poor prophet indeed. 
While racial discrimination is the context in which the clause is still 
most dramatically—and controversially—applied, the litigated cases, 
numerically considered, are predominantly concerned with other 
problems, and any person whatever, irrespective of race, color, 
creed, or nationality, has standing to complain of state action that 
discriminates against him arbitrarily in any respect.* Moreover, 
thanks to the relative simplicity of the clause and to the large 
number of cases in which the Supreme Court has been called upon 
to consider it, its significance is much less obscure than that of the 
Privileges and Immunities Clause. Our preliminary sketch of the 
scope of the clause and of the problems that remain unsolved may 
therefore be brief. 

While the clause protects only against state action, the protec- 
tion extends to judicial as well as to legislative and administrative 
action.’ Aliens are within its protection,’ as are corporations. The 
strange course of development by means of which corporations came 
to be included has been recounted elsewhere,’ and need only be 
sketched here. In the beginning Circuit Judge Woods held that “the 
plain and evident meaning of the section is, that the persons to 
whom the equal protection of the law is secured are persons born or 
naturalized or endowed with life and liberty, and consequently 
natural and not artificial persons.”* In several cases the Supreme 
Court decided on the merits questions raised by corporations under 
the Due Process and Equal Protection Clauses without considering 
whether corporations were among the persons protected.*? The 
Supreme Court of California, considering the validity of that state’s 


4. See generally THe ConstTITUTION OF THE UNITED STATES OF AMERICA: ANALY- 
SIS AND INTERPRETATION 1141-70 (Corwin ed. 1953). 

5. Virginia v. Rives, 100 U.S. 313, 318-19 (1879); Ex parte Virginia, 100 U.S. 
339 (1880); Shelley v. Kraemer, 334 U.S. 1 (1948). 

6. Truax v. Raich, 239 U.S. 33 (1915); Takahashi v. Fish & Game Comm’n, 334 
U.S. 410 (1948). Cf. Terrace v. Thompson, 263 U.S. 197 (1923); see also Oyama v. 
California, 332 U.S. 633 (1948). 

7. The classic treatment of the early period is Sholley, Corporate Taxpayers and 
the Equal Protection Clause (pts. 1-2), 31 Inu. L. Rev. 463, 567 (1936-37), in 5 
AssOcIATION OF AMERICAN Law ScHOOLS, SELECTED Essays ON CONSTITUTIONAL 
Law 92 (1938) (hereinafter cited as AALS Essays). See also Holt, Full Faith and 
Credit—A Suggested Approach to the Problem of Recognition of Foreign Corpora- 
tions, 89 U. Pa. L. Rev. 453 (1941). 

8. Insurance Co. v. New Orleans, 13 Fed. Cas. 67, 68 (No. 7052) (C.C.D. La. 


g. Chicago, B. & Q.R.R. v. Iowa, 94 U.S. 155 (1877); Peik v. Chicago & 
N.W.R.R., 94 U.S. 164 (1877); Richmond R.R. v. City of Richmond, 96 U.S. 521 
(1878). 
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tax treatment of the railroads, held that a corporation was not a 
person within the meaning of the fourteenth amendment.’® When 
that litigation was shifted to the federal courts, Mr. Justice Field, 
sitting on circuit, requested that counsel brief the question, 
pointedly suggesting the argument that the corporation might assert 
the rights of the natural persons of whom it is composed." In his 
subsequent decision on the merits Mr. Justice Field, to no one’s sur- 
prise, reached just that result,’* Circuit Judge Sawyer concurring on 
the ground that the corporation itself was a person.’ 

Mr. Justice Field reiterated his position in a companion case“ 
which finally reached the Supreme Court and was argued in 1886. In 
the meantime that Court had decided two cases in which counsel 
had argued the question of a corporation’s standing under the four- 
teenth amendment, but in neither did the Court make any reference 
to that question.” When the California railroad tax case was called 
for argument, Mr. Chief Justice Waite announced to counsel at the 
outset: 


The Court does not wish to hear argument on the question whether 
the provision in the Fourteenth Amendment to the Constitution, which 
forbids a state to deny to any person within its jurisdiction the equal pro- 
tection of the laws, applies to these corporations. We are all of opinion 
that it does.1® 


In the opinion of the Court there was no reference to the two opin- 
ions of Mr. Justice Field on circuit, nor to that of another member of 
the Court, Mr. Justice Woods, who as circuit judge had rendered a 
contrary opinion™ which had been followed by the Supreme Court 
of California.'* It has been suggested that the Court was persuaded 
of the desirability of extending the protection of the clause to cor- 
porations, but was not prepared to choose between the theory that 
the corporation itself is a person and the theory that the corporation 
is entitled to assert the rights of its members.’ At all events the 


10. Central Pac. R.R. v. State Bd. of Equalization, 60 Cal. 35 (1882). 

11. County of San Mateo v. Southern Pac. R.R., 13 Fed. 145, 149-52 (C.C.D. Cal. 
1882). 

12. County of San Mateo v. Southern Pac. R.R., 13 Fed. 722 (C.C.D. Cal. 1882). 

Ig.id. at 757: 

14. County of Santa Clara v. Southern Pac. R.R., 18 Fed. 385 (C.C.D. Cal. 1883). 

15. Kentucky Railroad Tax Cases, 115 U.S. 321 (1885); Missouri Pac. Ry. v. 
Humes, 115 U.S. 512 (1885). 

16. Santa Clara County v. Southern Pac. R.R., 118 U.S. 394, 396 (1886). 

17. See note 8 supra. 

18. See note 10 supra. 

19. Sholley, supra note 7, at 5 AALS Essays 103. 
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question was now decided, it is fair to say “by mere judicial fiat,”*° 
and the Court shortly embraced the theory that the corporation 
itself is a person entitled to the equal protection of the laws.” 

This settlement of the question was not judicially challenged 
until 1938, when Mr. Justice Black, in dissent, revived the view that 
corporations were not meant to be protected, and urged that the 
precedents to the contrary be overruled as “wrong.”” In 1949 he 
was joined by Mr. Justice Douglas, who maintained that the 
established interpretation was a “substantial revision” of the amend- 
ment.”* The Court has not been swayed by this minority position, 
and the dissenting justices have not been consistent in maintaining 
it.* There is substantial support for the minority position, and it 
deserves better than to be dismissed out of hand.*° We have already 
resolved, however, for the purposes of this discussion of the effect 
of the clause in conflict-of-laws cases, to adopt in case of doubt that 
interpretation which will give it maximum effect as a restraint upon 
discriminatory state action. We shall therefore assume here that the 
established interpretation is the correct one. “These provisions are 
universal in their application, to all persons within the territorial 
jurisdiction, without regard to any differences of race, of color, or 
of nationality. ...”*° 

Interpretation of the Equal Protection Clause has not been em- 
barrassed by any such limiting conception of the character of the 
rights protected as the “fundamental rights” view of the Privileges 
and Immunities Clause. The provision of the fourteenth amendment 
is comprehensive; it prohibits “all invidious discrimination.” It is 





20. Ibid. 
21.Pembina Mining Co. v. Pennsylvania, 125 U.S. 181 (1888); Gulf, Colo. & 
S.F. Ry. v. Ellis, 164 U.S. 150, 154 (1897). 
22. Connecticut Gen. Life Ins. Co. v. Johnson, 303 U.S. 77, 85 (1938). 
23. Wheeling Steel Corp. v. Glander, 337 U.S. 562, 579 (1949) (dissenting 
opinion ). 
24. See the separate opinion of Mr. Justice Jackson in the Wheeling Steel case, 
supra note 23, at 574. 
25.See Graham, The “Conspiracy Theory” of the Fourteenth Amendment (pts. 
-2), 47 YALE L.J. 371, 48 id. 171 (1938); Boudin, Truth and Fiction about the Four- 
eth Amendment, 16 N.Y.U.L.Q. Rey. 19 (1938); Hurst, Review of Graham and 
Boudin, supra, 52 Harv. L. Rev. 851 (1939); Snyder, The Corporate Person and the 
Fourteenth Amendment, 8 Brooxiyn L. Rev. 4 (1938); Martin, Is a Corporation a 
“Person’?, 44 W. Va. L. Rev. 274 (1938); Comment, Artificial “Persons” and the 
Fourteenth Amendment, 48 Micu. L. Rev. 983 (1950). 
26. Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886). The generality of the term 
“person” has been restricted only by decisions holding that a municipal corporation 
cannot invoke the clause against the state that created it. City of Newark v. New 
Jersey, 262 U.S. 192 (1923); Williams v. Baltimore, 289 U.S. 36 (1933). 
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abundantly clear, however (though the same is only darkly clear 
with respect to the Privileges and Immunities Clause), that the 
states have broad discretion to establish reasonable classifications.” 
In determining the question of reasonableness the Court has been 
conspicuously deferential to state legislatures,” sometimes to an 
extent that is difficult to justify.*° In the discussion of the effect of 
the clause upon conflict-of-laws cases the reasonableness of the 
classification will frequently be the decisive consideration. 

The major ambiguity in the clause lurks in the phrase “within its 
jurisdiction.” When is a person within the jurisdiction of a state so as 
to be entitled to the equal protection of its laws? This major problem 
will permeate the discussion in this study, and we are not so san- 
guine as to hope that we can reach a definitive understanding of it. 
Here we propose only to observe the rather halting and inconclusive 
manner in which the Court has approached the problem, and to 
suggest that certain first impressions and dogmatic statements con- 
cerning it require qualification. 

Read literally, and especially with natural persons in mind, the 
phrase appears to mean “physically present within its territorial 
limits.” Despite occasional dicta referring to the territorial concept,” 
this interpretation is almost certainly too narrow. On the basis of 
views that were orthodox in the nineteenth century, such an inter- 
pretation would at once exclude foreign corporations from the pro- 
tection of the clause.** Yet, whatever mysteries may surround the 
standing of a foreign corporation to claim the privilege of doing 
business within a state, or to retain that privilege without com- 


at 1144; cf. Barbier v. Connolly, 113 U.S. 27, 31 (1885). But cf. Heim v. McCall, 
239 U.S. 175 (1915); Powell, The Right to Work for the State, 16 Coium. L. Rey. 
99 (1916); Note, 83 U. Pa. L. Rev. 74 (1934). 
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supra note 4, at 1145-46; Armour & Co. v. North Dakota, 240 U.S. 510, 517, 548 
(1916). 

29. See Dominion Hotel, Inc. v. Arizona, 249 U.S. 265, 268 (1919). This com- 
ment does not apply to classifications based on race, which may now be regarded as 
per se unreasonable. See Brown vy. Board of Education, 347 U.S. 483 (1954). 

30. See, e.g., Kotch v. Board of River Pilot Comm'rs, 330 U.S. 552 (1947); Rail- 
way Express v. New York, 336 U.S. 106 (1949). 
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(Emphasis added. ) 
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cannot migrate to another sovereignty.” Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 


519, 588 (1839). 


EQUAL PROTECTION 531 


pliance with discriminatory conditions and payment of discrimina- 
tory taxes and license fees,** it seems quite clear that, once a foreign 
corporation has been licensed to do business in a state, it is (subject 
always to the principle of reasonable classification) entitled to the 
equal protection of the laws at least with respect to matters not con- 
cerning the right to continue to do business.** 

The Privileges and Immunities Clause secures to citizens of other 
states substantially the same equality of treatment as that secured 
by the Equal Protection Clause, and this without regard to whether 
they are (physically) “within the jurisdiction” of the state whose 
laws are in question. This dual coverage makes it unnecessary in 
many cases to inquire whether the complaining party is “within the 
jurisdiction,” and may therefore account in large measure for the 
failure of the Court to interpret that phrase as it applies to natural 
persons. In several cases that might have presented the question the 
Court did not take the occasion to consider it.*” In two other cases 
the decisions rested on the Full Faith and Credit Clause.*® If, as has 
been suggested, the defensible basis of those decisions was the 
Equal Protection Clause rather than the Full Faith and Credit 


33. We shall not attempt here to resolve the problems involved in the series of 
cases dealing with the power to exclude foreign corporations from doing business. 
They are ably considered in Sholley, Corporate Taxpayers and the Equal Protection 
Clause (pts. 1-2), 31 Inu. L. Rev. 463, 576 (1936-37), in 5 AALS Essays 92 (1938). 
While such cases necessarily have a bearing on the interpretation of the clause in 
other contexts, they involve considerations tangential to the present inquiry. They 
deal with public law rather than private law in the sense that one of the parties is 
the state, or a state agency, whereas in the cases to be dicussed here the parties are 
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foreign corporations under the Equal Protection Clause to license renewal on non- 
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y. Pennsylvania, 277 U.S. 389 (1928). 
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Clause,*” there is an inference—circuitous, it is true, but to us per- 
suasive—that the protection of the clause extends to a resident of the 
state injured or killed while temporarily absent therefrom.** 

Apart from cases on the licensing and exclusion of foreign cor- 
porations, the significant cases on whether a foreign corporation is a 
person “within the jurisdiction” are few. In Blake v. McClung* the 
Court, while restoring to the Privileges and Immunities Clause much 
of the significance of which it had been shorn by the “fundamental 
rights” concept, gave a narrow interpretation of the Equal Protec- 
tion Clause. While citizens of other states could not be subordinated 
to residents of Tennessee in the distribution of the local assets of an 
insolvent corporation, a foreign corporate creditor was, of course, 
not a citizen of another state, nor was it a person “within the juris- 
diction” of Tennessee within the meaning of the Equal Protection 
Clause. There was no constitutional inhibition, therefore, of dis- 
crimination against the foreign corporate creditor. Concerning the 
troublesome phrase Mr. Justice Harlan had this to say: 


The court cannot assume that those words were inserted without any ob- 
ject, nor is it at liberty to eliminate them from the Constitution and to 
interpret the clause in question as if they were not to be found in that 
instrument. Without attempting to state what is the full import of the 
words, “within its jurisdiction,” it is safe to say that a corporation not 
created by Tennessee, nor doing business there under conditions that sub- 
jected it to process issuing from the courts of Tennessee at the instance of 
suitors, is not, under the above clause of the Fourteenth Amendment, 
within the jurisdiction of that State. Certainly, when the statute in ques- 
tion was enacted the Virginia corporation was not within the jurisdiction 
of Tennessee.... It does not appear to have been doing business in 
Tennessee... under any statute that would bring it directly under the 
jurisdiction of the courts of Tennessee by service of process on its officers 
or agents. Nor do we think it came within the jurisdiction of Tennessee, 
within the meaning of the Amendment, simply by presenting its claim in 
the state court and thereby becoming a party to this cause. Under any 
other interpretation the Fourteenth Amendment would be given a scope 
not contemplated by its framers or by the People, nor justified by its 
language. We adjudge that the statute, so far as it subordinates the claims 
of private business corporations not within the jurisdiction of Tennessee, 
(although such private corporations may be creditors of a corporation 
doing business in the State under the authority of that statute,) to the 
claims against the latter corporation of creditors residing in Tennessee, 
is not a denial of the “equal protection of the law” secured by the Four- 


37- See ch. 6, supra. 
38. Id. at 305-07. 
39. 172 U.S. 239 (1898). 
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teenth Amendment to persons within the jurisdiction of the State, how- 
ever unjust such a regulation may be deemed.*° 


In several respects this is a remarkable holding. But for the fact 
that Mr. Justice Harlan himself was the author of the Court’s opin- 
ion in the California railroad tax case,*! which he cited without 
qualification,*” one might suspect that he was out of sympathy with 
the basic determination that a corporation is a person within the 
protection of the clause. The tendency of the opinion is to interpret 
the phrase as if it read “within the jurisdiction of its courts.” Apart 
from the possibility that in some sense it may be true that the laws 
of a state are ultimately brought to bear through the instrumentality 
of its courts, there is no apparent justification for such an interpreta- 
tion; to the contrary, it is not easy to reconcile such a view with the 
Court’s earlier statement that the prohibitions of the clause “refer 
to all the instrumentalities of the State, to its legislative, executive 
and judicial authorities....”** That this difficulty is not wholly 
academic is indicated by Mr. Justice Harlan’s remark that, when 
the statute was enacted, the Virginia corporation was not within the 
jurisdiction of the Tennessee courts. It would make sense to say 
that Tennessee shall not, through its courts, deny the equal protec- 
tion of the laws to any person within their jurisdiction. It does not 
make very obvious sense to suggest that Tennessee, through its legis- 
lature, may deny the equal protection of the laws to persons who are 
not within the jurisdiction of its courts at the time of the legislation, 
when the consequence of the suggestion is that the Tennessee courts 
will deny equal protection to the same persons later coming within 
their jurisdiction. 

Mr. Justice Harlan did not even concede the phrase the full scope 
that it would have if it read “within the jurisdiction of its courts.” 
Surely it was established law in 1898, as it is now,** that a foreigner 
seeking relief in the courts of a state thereby subjects himself to the 
jurisdiction of those courts for all proper purposes relating to the 
claim that he asserts. Yet Mr. Justice Harlan denied that the corpora- 
tion came within the jurisdiction of Tennessee by presenting its 
claim to the state court, supporting this ipse dixit only by another: 
“Under any other interpretation the Fourteenth Amendment would 


40. Id. at 260-61. 

41. See note 16 supra. 

42.172 U.S. at 259. 

43. Id. at 260. 

44. RESTATEMENT, JUDGMENTS § 21 (1942). 
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be given a scope not contemplated by its framers or by the People, 
nor justified by its language.”*® In short, this interpretation of the 
phrase is: The person invoking the clause must be within the reach 
of compulsory process of the state’s courts (voluntary submission 
may not suffice) at the time of the state action complained of—i.., 
in the Blake case, at the time of the enactment of the statute by the 
legislature. 

So stated, the interpretation is insupportably narrow. While the 
person invoking the protection of the clause will normally be, at that 
time, within the jurisdiction of the state’s courts, that need not 
necessarily be so, and there is no apparent reason for believing that 
whether he is or is not is relevant to the applicability of the clause. 
To the extent that amenability to process is relevant, it should be 
sufficient that the person invoking the clause is subject to the juris- 
diction of the courts of the state at the time when a discrimination 
against him is upheld, whether the origin of this discrimination be 
legislative, administrative, or judicial. The novel suggestion that the 
sequence of state action in time should be viewed disjunctively 
would lead to absurdities, such as that local residents unborn at the 
time a discriminatory statute was enacted have no standing to 
challenge the enactment when it is applied to them by the courts. 

Although there was no dissent from this restrictive interpreta- 
tion, the Court quietly nullified it a quarter of a century later. A 
Kentucky corporation brought an action of replevin in Wisconsin to 
recover an automobile unlawfully taken from its possession by a 
third person and sold to the defendant in Wisconsin. The plaintiff 
did no business in Wisconsin. Pursuant to a Wisconsin statute the 
defendant obtained an order requiring the plaintiffs secretary, who 
resided and was employed in Louisville, Kentucky, to appear in 
Milwaukee for pre-trial examination, and to bring with him all 
relevant files and records. When the secretary, with the plaintiff's 
approval, refused to comply with the order the complaint was 
stricken and the action was dismissed. The United States Supreme 
Court reversed, holding the statute and the order made under it a 
denial of equal protection.*® 

The precise basis for the decision, on the merits, was that the 
statute discriminated arbitrarily against foreign corporations as 
compared with nonresident individuals. When a foreign corporation 





45.172 U.S. at 261. 
46. Kentucky Finance Corp. v. Paramount Auto Exch. Corp., 262 U.S. 544 
(1923). 
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was a party, examination of its officer or agent could be had in any 
county of Wisconsin. A nonresident party other than a foreign cor- 
poration could be examined only if he could be personally served in 
Wisconsin with notice and subpoena, and then only in the county 
of service. Resident parties could be examined only in the county of 
their residence. The state supreme court had sought to justify the 
difference of treatment as a reasonable exercise of authority over a 
foreign corporation seeking a remedy in its courts. The Supreme 
Court disagreed, emphasizing that the statute might have the effect 
of depriving the plaintiff of any remedy for recovering its property.*” 
“There could be no reason for requiring a corporate resident of 
Louisville to send its secretary, papers, files and books to Milwaukee 
for the purpose of an adversary examination that would not apply 
equally to an individual resident of Louisville in a like case.”* 

The question of immediate interest relates not to the decision on 
the merits but to the standing of the foreign corporation to invoke 
the clause. As to this the Court, through Mr. Justice Van Devanter, 
said: 


The words “within its jurisdiction” are comprehensive, but we have no 
need for attempting a full definition of them here. It is enough to say that, 
when the plaintiff went into Wisconsin, as it did, for the obviously lawful 
purpose of repossessing itself, by a permissible action in her courts, of 
specific personal property unlawfully taken out of its possession elsewhere 


47. This aspect of the case has given rise to the suggestion that the basis for the 
decision is the Due Process Clause. Sholley, Corporate Taxpayers and the Equal-Pro- 
tection Clause (pts. 1-2), 31 Inu. L. Rev. 463, 567 (1936-37), in 5 AALS Essays g2, 
at 109 n.78. 

48. 262 U.S. at 551. The Court added: “The discrimination is further illustrated 
by the provision that as to all residents of Wisconsin, individual and corporate, the 
examination should be had in the county of their residence, no matter what its 
distance from the place of suit.” Ibid. But the holding on the merits is easily under- 
standable only in connection with the differential treatment of foreign corporations 
and nonresident individuals. The trial court, in an apparent effort to put the plaintiff 
on an equality with resident plaintiffs in that it would not have to bear the expense of 
travel within Wisconsin, ordered that the defendant tender railroad fare to Milwaukee 
from the southern boundary of the state (though this was not prescribed by the 
statute). Under such an arrangement, the foreign corporation would still have to bear 
the expense of travel to Wisconsin, and this might be sufficiently heavy to discourage 
suit if the amount involved were small. See Brief for Plaintiff in Error, p. 11, Kentucky 
Finance Corp. v. Paramount Auto Exch. Corp., 262 U.S. 544 (1923). Yet a rule re- 
quiring all plaintiffs, resident or nonresident, to appear for pre-trial examination in 
the county in which the action is pending would presumably be upheld as nondis- 
criminatory, although under such a rule the foreign plaintiff would be at a dis- 
advantage as compared with local plaintiffs. The fact that a nonresident may find it 
relatively expensive to litigate in the courts of a state is, standing alone, hardly 
- decisive. Cf. National Union Fire Ins. Co. v. Wanberg, 260 U.S. 71 (1922). 
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and fraudulently carried into that State, it was, in our opinion, within her 
jurisdiction for all the purposes of that undertaking.’ 


In support of this proposition the Court actually cited Blake v. Mc- 
Clung, which held quite the opposite—unless one can believe that a 
constitutionally significant distinction may be drawn between a suit 
by a creditor to recover money and a suit by an owner to recover 
specific personal property.” Brandeis and Holmes, dissenting, ob- 
served that the holding “would seem to require the Court to over- 
rule Blake v. McClung ...,”°' and there seems no escape from that 
conclusion. We regard this aspect of Blake v. McClung as overruled. 
A foreign suitor in the courts of a state, whether a foreign corpora- 
tion or a nonresident individual,” is for the purposes of the litigation 
a person within the jurisdiction of the state, regardless of whether 
he is within reach of compulsory process from the state courts and 
regardless of the time when the legislation in question was enacted. 
This proposition is subject to limitations the net effect of which is 
obscure. The cases from which it is drawn relate to equality of treat- 
ment for persons who have been permitted to become litigants in 
the courts of the state, yet they have clear implications as to the 
right of access to those courts. That right is not unqualified. For 
example, a state may close its courts to a foreign corporation seeking 
to enforce rights growing out of the unauthorized transaction of 
business within the state.** And, while access is ordinarily freely 
extended to aliens,°* the privilege may be denied to enemy aliens. 
Since most such questions can be determined by reference to the 
reasonableness of the classification, it seems entirely possible that the 
Court may never find it necessary to give a definitive interpretation 
of the phrase “within its jurisdiction.” 


u. EQuAL PROTECTION IN ConFLict-oF-LAaws CASES 


The Equal Protection Clause may bear upon a state court's deter- 
mination of conflict-of-laws problems in two general ways: (1) Al- 





49. 262 U.S. at 550. 

50. Cf. Sholley, supra note 47. 

51. 262 U.S. at 552. 

52. “And we think there is no tenable ground for regarding [the foreign corpora- 
tion] as any less entitled to the equal protection of the laws in that State than an 
individual would have been in the same circumstances....” 262 U.S. at 550. 

53. Hemphill v. Orloff, 277 U.S. 537 (1928). 

54. See Janusis v. Long, 284 Mass. 403, 188 N.E. 228 (1933), 29 Int. L. Rey. 
101 (1934). In this case the court rejected the contention that an alien who had 
entered the country illegally “was in theory of law not here at all” (284 Mass. at 407), 
and allowed him to recover damages for personal injuries suffered in the state. The 
constitutional question was not considered. 
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though a state may assert an interest in the application of its laws 
only to the extent necessary to secure their benefits for its citizens 
or residents, the clause may require extension of those benefits to 
others “within its jurisdiction.” (2) Even within the class of primary 
beneficiaries, the benefits of the state’s laws must be made available 
impartially; they may not be withheld from certain members of the 
class except on the basis of reasonable classification. These proposi- 
tions are so elementary that it may seem unnecessary to state them; 
yet their implications for conflict-of-laws cases are anything but 
obvious, and as those implications are developed some problems of 
substantial difficulty emerge. 

The first proposition may be considered in two stages. Some of 
the effects of the clause are so clear, and the situations in which they 
occur are so uncomplicated, that the only reason for discussing them 
is to insure that their significance for conflict of laws is not over- 
looked. These may be considered first. 

Assume a purely domestic case of wrongful death in a state 
having a statute modeled on Lord Campbell’s Act.°° All parties are 
citizens of the state; the wrongful conduct, the injury, and the death 
occurred there, and the action is brought there. Certainly no prob- 
lem of conflict of laws is involved, and ordinarily no constitutional 
question. Suppose, however, that the deceased, instead of being a 
local citizen, is (a) a citizen of a sister state, (b) a resident alien, or (c) 
a nonresident alien. Conceivably a provincial and short-sighted 
court might reason that the financial burden imposed by the statute 
on local defendants was justified only because of the correlative 
benefit conferred on the local victim,°*® and that the statute should 
not be applied to benefit foreigners at the expense of local citizens. 
If so, a constitutional problem is clearly presented. It is less clear 
that a problem in the conflict of laws is presented. Most modern 
lawyers, perhaps, would feel that there is no such problem: none of 
the “contacts” made relevant by prevailing conflict-of-laws doctrine 
is foreign; both the “occurrence” and the action are associated with 
a single state. Yet if conflict of laws is regarded as concerned in the 
first instance with the construction or interpretation of domestic 
law in its application to cases having potentially significant foreign 
aspects, then the circumstance that the deceased was a foreigner 
raises just such a problem. If a central concern of conflict of laws is 

55. 1846, 9 & 10 Vict., c. 93. 


56. The reason for treating the deceased rather than the beneficiaries as the object 
of legislative concern is discussed in ch. 6, supra. 
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the administration of private law in such a way as to foster amicable 
relations among the people of different states, this situation presents 
a problem in conflict of laws. If there were no constitution to be 
considered—if we were to postulate not a state of the Union but an 
independent nation—the suggested discrimination on the ground of 
alienage would still present a problem for the courts. The problem 
then would not be one of constitutional law, but of conflict of laws.5 

The solution of the constitutional problem is at the same time a 
solution of the conflicts problem; and, up to a point, at least, the 
solution of the constitutional problem is clear. It will hardly be 
doubted that a rule denying the benefits of the wrongful-death 
statute in the three cases supposed, solely on the ground that the 
deceased was an alien or a nonresident, would violate the Equal 
Protection Clause; in the case of the citizen of another state, such a 
rule would also violate the Privileges and Immunities Clause.” 

The prime significance, for present purposes, of this elementary 
proposition is that it requires the conclusion—which we have already 
reached with respect to the Privileges and Immunities Clause**—that 
a classification in terms of residence or citizenship is not reasonable 
merely because it coincides with the limits of a state’s interest in 
applying its law. It is possible to argue that it is reasonable for a 
state to apply its laws only in those situations in which application 
will advance the interests of the state; indeed, the argument has 
been made in stronger terms: since the imposition of liability upon 
one person for the benefit of another is justified only by the power 


57-In France the status of foreigners is considered under the rubric of inter- 
national private law. See BatirroL, Drorr INTERNATIONALE PrIvE 203 (2d ed. 1955). 
In other countries it is not so considered (see 1 RABEL, ConFLict or Laws: A Com- 
PARATIVE STupy 1 (2d ed. 1959) ), and it appears to be generally assumed that 
discrimination in matters of private law on the basis of alienage has been so thorough- 
ly repudiated that the problem hardly exists as a practical matter. The point to be 
made, however, is that, if the problem has not been solved by constitutional provisions 
or otherwise, it remains to be dealt with in some branch of the law, and that it may 
logically and conveniently be regarded as a problem in conflict of laws. 

58. Chambers v. Baltimore & O.R.R., 207 U.S. 142 (1907), upheld a discrimina- 
tion in terms of the citizenship of the deceased on the ground that there was no such 
discrimination in terms of the citizenship of the living beneficiaries, or persons entitled 
to sue. The decision has been discredited. See ch. 6, supra. We are unable to accept 
it as authoritative, and are constrained to believe that the Court was able to render 
that decision only because the result reached was sustainable on other grounds: all 
parties being nonresidents and the injury having occurred elsewhere, the refusal of a 
remedy was justified on the principle of forum non conveniens. It is difficult indeed 
to imagine that the Court today would countenance the refusal of a remedy where the 
defendant is a citizen of the forum state and the injury occurred within the state, on 
the ground that distinctions based on the citizenship or residence of the deceased do 
not discriminate against the persons beneficially interested. 

59. See ch. 10, supra. 
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of the state to accomplish purposes within its legitimate govern- 
mental concern, the state cannot extend the operation of the law 
beyond the limits of those purposes. Such an argument was properly 
rejected by the California Supreme Court in Quong Ham Wah Co. 
v. Industrial Acc. Comm’n® with respect to the Privileges and Im- 
munities Clause, and must also be rejected with respect to equal 
protection. Something more than the state’s lack of concern for the 
victim is needed to establish the reasonableness of withholding the 
benefits of such a law from persons “within the jurisdiction” of the 
state.*! The limits of a state’s interests become vitally important, 
however, when the defendant, as well as the deceased, is a non- 
resident. Imposition of liability on a nonresident for the benefit of a 
person in whose welfare the state has no concern may involve a 
violation of the Due Process Clause or the Full Faith and Credit 
Clause; and, of course, the Equal Protection Clause does not com- 
mand violation of other provisions of the Constitution. 

For example, suppose that the deceased and the defendant are 
both residents of State X, the deceased being a guest in the defend- 
ant’s car, and the injury and death occur in State F. The surviving 
dependents are residents of State X. The law of State F is more 
favorable to the guest than that of State X, predicating liability on a 
showing of ordinary negligence and placing a higher limit on the 
amount recoverable. Despite the entrenched doctrine that the law 
of the place of injury is controlling, the fact that State F has no 


60. 184 Cal. 26, 192 Pac. 1021 (1920), writ of error dismissed, 255 U.S. 445 
(1921); discussed in ch. 10, supra. 

61. For example, denial of recovery for wrongful death might be upheld where 
the beneficiaries are nonresident aliens, at least if there is reasonable ground to 
believe that the proceeds of the judgment are unlikely to be enjoyed by the 
beneficiaries. Most states have construed their wrongful death statutes as allowing 
recovery for the benefit of alien dependents (see Annot., 21 L.R.A. N.S. 271 (1909) ), 
but a few have denied it, ¢e.g., Deni v. Pennsylvania R.R., 181 Pa. 530, 37 Atl. 558 
(1897); McMillan v. Spider Lake Saw Mill & Lumber Co., 115 Wis. 332, 91 N.W. 
979 (1902). (The rule in both states has since been changed by statute. See Pa. 
Star. tit. 12, § 1602 (1936); Wis. Laws 1911, ch. 26.) The bearing of the Equal 
Protection Clause seems not to have been argued in this type of case, probably 
because attention was focused on the beneficiaries, and it would be difficult to main- 
tain that they were persons within the jurisdiction. But we have the support of 
Holmes as well as of Harlan (Chambers y. Baltimore & O.R.R., 207 U.S. 151, 157, 
159-60 (1907) (dissenting opinion) ) for focusing on the deceased as the object of 
the state’s concern: “In all cases the statute has the interest of the employees in mind. 
It is on their account that an action is given to the widow or next of kin... .In other 
words, it is primarily a penalty for the protection of the life of a workman in this 
state. We cannot think that workmen were intended to be less protected if their 
mothers happen to live abroad....” Mulhall v. Fallon, 176 Mass. 266, 269, 57 N.E. 
386, 387, 388 (1900). 

62. See ch. 10, supra. 
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interest in applying its law, added to the fact that State X has pro- 
vided explicit protection for the defendant, means that the law of F 
must yield to that of X.°* The only wrongful-death case that can be 
cited in support of this proposition is Bradford Elec. Light Co. v. 
Clapper,® a precedent which, because of some misunderstanding, is 
not held in the highest esteem today.” If, for that reason, the propo- 
sition arouses skepticism, the same point can be made in respect 
of contracts. Despite the dictum that “the Constitution and the first 
principles of legal thinking allow the law of the place where a con- 
tract is made to determine the validity and consequences of the 
act,”’*’ the law of the state of contracting cannot constitutionally be 
applied where that state has no interest in the application of its law 
and such application infringes the interest of another state in reg- 
ulating the transaction.** We have already observed that the ter- 
ritorial interpretation of the phrase “within its jurisdiction” is too 
restrictive; these considerations demonstrate that it is also too in- 
clusive. In some instances a state is not only not required, but is 
forbidden, to apply its own laws equally for the benefit of all persons 
physically present within its territorial limits. 

A secondary significance of the elementary proposition first 
stated relates to the Privileges and Immunities Clause. It is com- 
monly believed that while a distinction between citizens and non- 
citizens is invalid as applied to a citizen of a sister state, a distinction 
between residents and nonresidents is valid if the fact of residence 
has some reasonable relation to the object of the legislation.® But 
if the Equal Protection Clause invalidates a provision for the benefit 
of citizens alone, or requires extension of the benefits of the pro- 
vision to all others within the jurisdiction,” then there is no such 


63. This is an assumption, but a reasonable one. The case of wrongful death has 
been selected for discussion rather than a case of simple personal injury because it is 
difficult to maintain convincingly in the wrongful-death case that the state of injury 
(a) has an interest in deterring wrongful conduct within its borders (since there is 
typically no liability unless there is pecuniary loss to a qualified beneficiary) or (b) 
has an interest in providing a fund from which local medical creditors of the victim 
can be reimbursed (since the proceeds are typically not assets of the estate within 
the reach of creditors). 

64. See ch. 6, supra. 

65. 286 U.S. 145 (1932). 

66. See ch. 5, supra. 

67. Mutual Life Ins. Co. v. Liebing, 259 U.S. 209, 214 (1922). 

68. New York Life Ins. Co. v. Head, 234 U.S. 149 (1914). 

69. See LaTourette v. McMaster, 248 U.S. 465 (1919); Douglas v. New York, 
N.H. & H.R.R., 279 U.S. 377 (1929), discussed in ch. 10, supra. 

70. A possible consequence of unconstitutional discrimination is that the dis- 
criminatory rule is null and void; another is that its benefits are automatically 
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thing, for purposes of the Privileges and Immunities Clause, as an 
otherwise valid law discriminating between local citizens and citi- 
zens of another state. 

Conflict-of-laws cases in which the Equal Protection Clause has 
been a decisive factor have been rare indeed.” Legislatures seldom 
enact laws for the sole benefit of local citizens or residents; courts 
are not disposed to interpret laws so as to give them such effect. In 
part this may be true because the effect of the Equal Protection 
Clause is so clear; in greater part it seems a result of a distaste for 
discrimination, independent of constitutional prohibitions. It is fair 
to say that the traditional system of conflict of laws has tended to 
minimize cases of outright discrimination in the realm of private 
law, thanks to its utilization of neutral and impersonal choice-of-law 
rules. It is difficult to cite cases in support of the elementary propo- 
sition that a law providing benefits for local citizens must in 
general provide the same benefits for nonresidents, including aliens, 
similarly situated. In most of the cases that have arisen the non- 
resident is a citizen of another state, so that the question can be 
referred to the Privileges and Immunities Clause, and usually is so 
referred—perhaps because in that context there is no necessity to 
determine whether the complaining party is a person within the 
jurisdiction.” Thus when we ask in what situations benefits intended 
primarily for citizens or local residents must be extended to others 
by virtue of the Equal Protection Clause we find a dearth of actual 
case material. The problem is most likely to arise in clear-cut form in 
connection with foreign corporations, since corporations are not 
entitled to the protection of the Privileges and Immunities Clause. 


extended to the disfavored class. In the context of the Privileges and Immunities 
Clause the latter result is facilitated by the form of the constitutional provision, 
which may be regarded as “self-executing,” i.e., as by its own force extending the 
scope of the law. See Quong Ham Wah vy. Industrial Acc. Comm’n, 184 Cal. 26, 192 
Pac. 1021 (1920). That argument is not available with respect to the Equal Pro- 
tection Clause. Nevertheless it seems that a possible consequence of discrimination 
in violation of the Equal Protection Clause, in some instances, is automatic extension 
of the benefits of the law to the disfavored class. Cf. Brown v. Board of Education, 
347 U.S. 483 (1954). An analysis of this problem would be well beyond the scope 
of this study; it involves such problems as whether the effect of invalidity is a ques- 
tion of federal or state law, and whether the complaining party has standing to 
raise the constitutional issue. The point in the text can be made without resolving 
these problems: before any question under the Privileges and Immunities Clause need 
be reached, it can be determined either that a law providing benefits for local citizens 
alone is void under the Equal Protection Clause or, alternatively, that its benefits are 
automatically extended to other persons within the jurisdiction. 

71. “Conflict-of-laws cases” are here taken to mean cases involving private law 
and private bus in which there is a significant foreign element. 

72. See ch. 10, supra. 
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Kentucky Finance Corp. v. Paramount Auto Exch. Corp.” can be 
regarded as a conflict-of-laws case only by a stretch of our already 
unconventional definition. That the law of the forum concerning 
examination before trial, as distinguished from the law of another 
state, was applicable was not doubted. Nor was there any question 
of construing a generally phrased statute to determine its applica- 
tion to foreign parties. The statute was precise as to residents, non- 
resident individuals, and foreign corporations. The most that can be 
said is that the decision throws some light on how conflict-of-laws 
cases should be decided: a foreign corporation in the position of the 
plaintiff in that case is within the protection of the clause, and a 
court construing a general statute in such a way as to accomplish the 
discrimination that was expressed in the Wisconsin statute would 
similarly violate the Equal Protection Clause. 

Much the same must be said of other cases involving matters of 
procedure. Three of these may be mentioned. All involve foreign 
corporations, and all relate to the validity of statutes in which the 
differential treatment was expressly authorized. Central Loan & 
Trust Co. v. Campbell Comm'n Co.” upheld the validity of a 
statute’ which, while in general requiring the plaintiff in attach- 
ment proceedings to post bond to secure the defendant reimburse- 
ment of damages resulting from unlawful seizure, dispensed with 
bond where the defendant was a nonresident or a foreign corpora- 
tion. The Court’s reasoning is unsatisfactory. Brushing aside the 
defendant’s efforts to suggest that a discrimination between resi- 
dents and nonresidents is arbitrary unless the fact of residence has 
some relation to legitimate governmental policy, Mr. Justice White 
simply observed that a state might allow process of attachment 
against nonresidents and not against residents at all; the validity of 
the “greater” discrimination established the validity of the lesser. 
Obviously related to the kind of thinking that sustains the imposi- 
tion of burdensome conditions on foreign corporations by reference 
to the power to exclude altogether, this position ignores the fact 
that, while there is a legitimate reason for allowing attachment 
against nonresidents but not against residents, there is no apparent 
reason for dispensing with bond where the defendant is a non- 
resident except to deprive him of a protection enjoyed by resident 

73. 262 U.S. 544 (1923); see text at note 46 supra. 


74.173 U.S. 84 (1899). 
75. Okla. Comp. Stat. 1893 § 4124; cf. id. § 4070. 
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defendants, and this for the convenience of plaintiffs who perhaps 
are residents more often than not.” 

In Power Mfg. Co. v. Saunders the Supreme Court found a 
denial of equal protection in an Arkansas venue statute subjecting 
foreign corporations (doing business in the state) to suit in any 
county, while limiting the venue of actions against domestic cor- 
porations by reference to factors relating to the convenience of the 
defendant. “No doubt there are subjects as to which corporations 
admissibly may be classified separately from individuals and ac- 
corded different treatment, and also subjects as to which foreign 
corporations may be classified separately from both individuals and 
domestic corporations and dealt with differently. But there are other 
subjects as to which such a course is not admissible, the distinguish- 
ing principle being that classification must rest on differences 
pertinent to the subject in respect of which the classification is 
made.”** In Washington ex rel. Bond & Goodwin & Tucker, Inc. v. 
Superior Court” the Court upheld a statute providing, in certain 
circumstances, for service on a foreign corporation by service on the 
secretary of state although no provision was made requiring the 
secretary to notify the defendant. For present purposes we pass the 
serious question of due process created by such an arrangement: the 
equal-protection problem stems from the fact that, with respect to 
domestic corporations having no office in the state and with respect 
to foreign insurance companies, service on the secretary was 
effectual only if the secretary notified the defendant. The argument 
that this distinction was a denial of equal protection was disposed 
of with one sentence: “The legislature was entitled to classify cor- 
porations in this respect, and a mere difference in the method of 
prescribing how substituted service should be accomplished works 
no unjust or unequal treatment of the appellant.” 


76.In the case under discussion, however, both plaintiff and defendant were 
foreign corporations. 

77. 274 U.S. 490 (1927). 

78. Id. at 493-94. The decision does not deal with the effect of invalidity of the 
provision that a foreign corporation may be sued in any county. The defendant had 
made a timely motion to dismiss, which the Court held should have been sustained. 
Presumably a new action filed in a county in which the defendant might have been 
sued if it were a domestic corporation would not be dismissed, but this is not self- 
evident. 

79. 289 U.S. 361 (1933). 

80. Id. at 366. This holding was no doubt influenced by the theory that the state 
was entitled to condition the privilege of doing business—that theory having been the 
foundation of the holding with respect to due process. But that theory had been 
rejected in Power Mfg. Co. v. Saunders, 274 U.S. 490 (1927), as a justification for 
the discriminatory venue provision. 
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Perhaps the most interesting aspect of these two cases concerns 
the showing that must be made by one who complains of the rea- 
sonableness of a classification. It is fair enough to say that the bur- 
den is upon the complainant,*’ and that there is a strong presump- 
tion of validity.** But what do these statements mean when the 
complainant has established that a classification is apparently 
arbitrary, in the sense that it discriminates in favor of local and 
against foreign interests without apparent justification? Is something 
more than such a negative showing required? Must there be an 
independent showing of some ulterior or malign purpose in order to 
rebut the presumption that the legislature had a valid reason, 
though none can be plausibly imagined? The Power case seems to us 
to exhibit the proper attitude toward such questions. Having in mind 
the purpose of venue statutes, the Court inquired whether the 
difference between foreign and domestic corporations had any 
pertinence to the considerations entering into a determination of 
where suit might be brought, and could find none. “Of course the 
restricted venue as to domestic corporations and individuals is 
prompted by considerations of convenience and economy; but these 
considerations have equal application to foreign corporations. So far 
as the plaintiffs in such actions are affected, it is apparent that there 
is no more reason for a statewide venue when the action is against a 
foreign corporation than when it is against a domestic corporation 
or a natural person.”** A fortiori, the process statute in Bond & 
Goodwin & Tucker should have been invalidated. The obvious pur- 
pose of providing for notice to the defendant that an action has been 
commenced against him is to afford him an opportunity to appear 
and defend; there is no conceivable reason why such an elementary 
concession should be withheld from foreign corporations generally 
while it is accorded to domestic corporations similarly situated, and 
to foreign insurance companies. Granted that foreign corporations 
may for some purposes be treated differently from domestic ones, 
and that insurance companies may be treated differently from cor- 
porations generally, there is no imaginable reason why any one of 
these classes should be denied notice when it is provided for the 


81. Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911). 

82. Middleton v. Texas Power & Light Co., 249 U.S. 152 (1919); Madden v. 
Kentucky, 309 U.S. 83 (1940); Crescent Cotton Oil Co. v. Mississippi, 257 U.S. 129 
(1921). 

83. 274 U.S. at 494. 


EQUAL PROTECTION 545 





others. If no rational justification can be suggested for a classification, 
it should be invalidated without more.*™ 


mm. DesBrors’ EXEMPTIONS 


There are certain areas of private law in which the courts have 
been called upon to construe statutes in order to determine their 
applicability to cases involving foreign factors, or otherwise to de- 
cide conflict-of-laws questions, in which problems of discrimination 
have been encountered. One of these concerns debtors’ exemptions. 
Typically the cases involve individuals, often citizens of another 
state, so that, like other cases of discrimination that have previously 
been considered,** they might be treated under the Privileges and 
Immunities Clause. We shall consider them here primarily from the 
standpoint of the Equal Protection Clause. 

The Restatement summarily disposes of problems of the type to 
be discussed: “The law of the forum determines matters pertaining 
to the execution of a judgment, and what property of a judgment 
defendant within the state is exempt from execution....”°° A 
leading casebook states that “Debtor's exemption laws are usually 
governed by the law of the forum.”*” Beneath the simplicity of these 
dispositions, however, there lies a tangle of unresolved problems; 
the result is a disorderly situation in which public and private inter- 
ests are at the mercy of strategic maneuvers and counter-maneuvers, 
and which does no credit to the system of conflict of laws nor to the 
manner in which we have utilized the tools of federalism. 

Many years ago a cow owned by a resident of Canada “casually 
strayed” into Vermont, where she was opportunely seized by an 
officer holding a writ of attachment sued out by a creditor. It was 
the only cow the nonresident debtor had. He therefore brought an 
action of trespass against the officer in Vermont, relying on a Ver- 
mont statute which directed the officer to levy on the property of 
the debtor, “always excepting one cow, and such suitable apparel, 
bedding, arms, and articles of household furniture, as may be neces- 
sary for upholding life.”** Notwithstanding the inevitable argument 

84. But cf. Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911): “When 
the classification in such a law is called in question, if any state of facts reasonably 
can be conceived that would sustain it, the existence of that state of facts at the time 
the law was enacted must be assumed.” 

85. See ch. 10, supra. 

86. RESTATEMENT, ConFLict oF Laws § 600 (1934). 

87. CHEATHAM, GoopricH, GRISWOLD & REESE, CASES AND MATERIALS ON COoN- 


FLIcT oF Laws 197 (4th ed. 1957). 
88. Haskill v. Andros, 4 Vt. 609, 610 (1832). 
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that the exemption law was for the benefit of local residents, the 
court ordered judgment for the plaintiff." The decision was not in 
constitutional terms; indeed there was then no applicable con- 
stitutional provision against discrimination. The Equal Protection 
Clause had not been added to the Constitution, and the debtor, not 
being a citizen of a sister state, could not invoke the Privileges and 
Immunities Clause. Yet the reasoning of the court is relevant to 
constitutional considerations. After saying, much in the manner of 
the Restatement, that the law of the forum must govern matters of 
remedy, the court continued: 


Whatever remedy our laws give to enforce the performance of a contract, 
will equally avail the citizen or the foreigner; and they equally must be 
subject to any restraints which the law imposes upon them. Our inhabit- 
ants can have no greater rights in enforcing a claim against a foreigner, 
than an alien can have in enforcing a similar claim against one of our own 
citizens. Whoever submits himself or his property to our jurisdiction, must 
yield to all the requirements which are made of our citizens in relation to 
the collecting of debts, or maintaining suits; and is clearly entitled to all 
the benefits, exemptions, and privileges, to which other debtors or suit- 
ors, belonging to our own state, are subject or entitled. If the one can 
hold a cow, suitable wearing apparel, and necessary household furniture, 
without having the same taken from him by execution, so can the other.” 


The following year the New Hampshire court independently 
reached the same result in a precisely parallel case, except that the 
plaintiff-debtor was a resident of a sister state. “It is immaterial 
where the plaintiff resided. By the laws of this state a man’s only 
cow is exempted from attachment, let him reside where he will.” 

Pennsylvania took a different view. A debtor who had resided 
there having moved and become a citizen of Ohio, his real estate 
was sold to satisfy certain judgments he had left unpaid. The trial 
court approved a distribution of the proceeds that set apart to the 
debtor a portion pursuant to a statutory exemption of “$300, ex- 
clusive of all wearing apparel of the defendant and his family, and 
all Bibles and school-books in use in the family.”°* The Supreme 
Court reversed: “[We] do not legislate for men beyond our juris- 
diction. The Act of 1849 was designed for our own citizens, for the 
families of the poor who are with us, that the rapacity of creditors 


89. Cynics may feel that the decision was influenced by the fact that the debtor- 
plaintiff, while at all relevant times a resident of Canada, was a native of Vermont. 

go. 4 Vt. at 611. (Emphasis added. ) 

g1. Hill v. Loomis, 6 N.H. 263, 264 (1833). 

92. Collom’s Appeal, 2 Pennypacker 130, 132 (Pa. 1882). 
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might not strip them of every comfort and convenience.”®* The 
debtor, who was represented on the appeal, invoked the Privileges 
and Immunities Clause,** but this argument was not noticed. The 
case is distinguishable from the “only cow” cases. The court 
observed that if nonresidents were permitted to claim the exemption 
of $300 they might also claim in their home states the exemptions 
provided by the foreign law, thus withdrawing from creditors money 
or property that should properly be applied to payment of their 
claims. The courts of Vermont and New Hampshire might have had 
similar difficulty had it not appeared that the subject of the attach- 
ment was the debtor’s only cow. This complication will be con- 
sidered in due course. At this point it must be observed that the 
conflict as to whether nonresidents are entitled to the forum’s ex- 
emption laws is real; the benefits of such laws are denied to 
nonresidents by cases that are not distinguishable on any such 
ground as the possibility of double exemption. 

Thus the Georgia workmen’s compensation law provided that all 
compensation and claims therefor should be exempt from claims of 
creditors, but when an injured employee left the state and became 
a resident of Chicago the Georgia courts held that the amounts due 
from his employer were subject to garnishment.” The exemption 
was “a mere privilege, and not an absolute right.”°° 


It is provided only as a matter of State policy for the benefit of residents 
of this State, and cannot be claimed either by or for a debtor who has re- 
moved to another State. ... Regardless of what may be “the better view,” 
this court is committed to the rule that where an exemption statute is not 
expressly or impliedly made applicable to non-residents, it will not be 
given effect in their favor.%” 


93. Id. at 132. This language was borrowed from an earlier decision holding that 
a statutory exemption from levy and sale on execution or by distress for rent was 
inapplicable to foreign attachments. “We do not legislate for men beyond our juris- 
diction, and certainly not for absconding debtors; but the Act of 1849 was designed 
for our own citizens—for the families of the poor who are with us—that the rapacity 
of creditors might not strip them of every comfort and convenience. The primary 
object of the process of foreign attachment is to compel! the appearance of the 
debtor, and if it fail of this purpose—if he will not come within our jurisdiction to 
answer to his liabilities—let him not come to appropriate our bounties.” Yelverton vy. 
Burton, 26 Pa. (2 Casey) 351, 354 (1855). The language was quoted with ap- 
proval by Mr. Justice Sharswood in McCarthy’s Appeal, 68 Pa. (18 P. F. Smith) 
217, 219-20 (1871) (dictum). 

94. Id. at 131. 

95. Smith v. Georgia Granite Corp., 186 Ga. 634, 198 S.E. 772 (1938). 

96. Id. at 636, 198 S.E. at 774. 

97. Id. at 637-38, 198 S.E. at 775-76. 
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And nonresidents have been denied the benefit of such noncumula- 
tive exemptions as those relating to wages®* or tools of the debtor’s 
trade.” 

The cases denying nonresidents the benefit of exemptions are 
probably in the minority.’” It may be that a thorough study would 
show that with comparatively rare exceptions the exemption is 
denied only when it is of such a character that allowance would 
lead to duplication of the benefit, or to formidable questions of prac- 
ticability, such as valuation and apportionment of property outside 
the state. The cases denying the exemption are sufficiently 
numerous, however, to command attention, especially since no court 
seems ever to have held such denial an unconstitutional discrimina- 
tion, or even to have considered the question in constitutional 
terms.‘* A leading nineteenth-century commentator on the Con- 
stitution affirmed (without citation of authority) that “it is unques- 
tionable that many other rights and privileges may be made—as they 
usually are—to depend upon actual residence: such as the right to 
vote, to have the benefit of exemption laws, to take fish in the waters 
of the State, and the like.”!°? Nevertheless, we submit that when a 
state, at the suit of a local creditor, withholds the benefit of its 
exemption laws from nonresidents, when there exists no basis for the 
distinction independent of the mere fact of alienage, it violates one 
or both of the constitutional prohibitions against discrimination. 

These cases lend significant support to the thesis that problems 
in the conflict of laws should be analyzed in terms of the govern- 
mental interests involved. In the most explicit terms possible the 
courts reiterate that the policy of exemption laws is to add to the 
comfort and encourage the industry of the people,’ and to prevent 
indigent debtors from becoming public charges.** In equally ex- 


98. Southern Ry. v. Rollins, 22 Ga. App. 393 (1918); Harvey v. Thompson, 2 Ga. 
App. 569 (1907); Kelson v. Detroit, G. H. & M. Ry., 146 Mich. 563, 109 N.W. 1057 
(1906). 

99. Wagner v. Farmers Co-op. Exch. Co., 147 Minn. 376, 180 N.W. 231 (1920) 
(semble). 

100. See Annot., 119 A.L.R. 554 (1938); 22 Am. Jur. Exemptions § 14 (1939). 

101. Indeed, our examination of the cases reveals only one instance in which the 
constitutional argument has been advanced. Collom’s Appeal, 2 Pennypacker 130, 131 
(Pa. 1882). 

102. CooLey, ConstiruTIoNAL Limitations 492 (5th ed. 1883). Cf. Judge 
Cooley’s decision in McHugh v. Curtis, 48 Mich. 262 (1882), where there is no 
reference to the Constitution. 

103. McHugh v. Curtis, supra note 102; Leonetti v. Tolton, 264 Mich. 618, 250 
N.W. 512 (1933). 

104. Hawkins v. Pearce, 11 Humph. (Tenn.) 44 (1850). 
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plicit terms they reiterate that the state has an interest in curtailing 
the rights of domestic creditors only when the protected debtors are 
local people: 


[The object of exemption laws] is to secure benefit or the means of living, 
to the families of those of our own people who, by misfortune or improv- 
idence, become involved beyond their ability to pay. It was thought 
better, and more in accordance with humanity and the interests of the 
state, that creditors should lose their just claims to that extent, than that 
the wives and children of unfortunate debtors should be reduced to 
entire destitution, and possibly become a charge to the community. These 
reasons and objects could not be made properly to apply in the case of 
citizens of other states, who might be indebted to ours. We are under no 
obligation to make provision for them. They must look to their own 
governments for protection.1% 


Thus these courts have adopted an entirely rational attitude toward 
the conflict-of-laws problem: local laws are construed in the light 
of local governmental policy and interest, and are applied accord- 
ingly in cases involving foreign factors. Even in an international 
context, however, this rational pursuit of self-interest may prove to 
be short-sighted: such discrimination is likely to be followed by 
retaliation, which can be relieved only by the cumbersome device 
of reciprocity. And by ignoring the constitutional restraints on the 
pursuit of local interests these courts have overlooked one of the 
basic values of federalism. In a federal union such as ours there is 
no room for the cycle of discrimination, retaliation, and reciproc- 
ity.°°° Each state may and should extend the benefits of its laws to 
foreigners, not merely with the hope but with the assurance that 
all other states will reciprocate as a matter of course. 

At first sight it may appear that the nonresident debtor in a 
garnishment or attachment proceeding is clearly not within the 


105. Lisenbee v. Holt, 1 Sneed (Tenn.) 42, 50-51 (1853) (dictum). See also 
Atchison, T. & S.F. R.R. v. Maggard, 6 Colo. App. 85, 91, 39 Pac. 985 (1895) 
(dictum); Snow v. Dill, 6 W.N.C. 330 (Pa. 1879). 

106. Even the rudimentary palliative of reciprocity has not been developed in 
relation to debtors’ exemptions. Those states which deny the benefits of local statutes 
to nonresidents commonly do so without inquiring whether the state of the debtor’s 
residence is more generous; on the other hand, states extending the benefit of local 
statutes to nonresidents do so without inquiry into the practice of the state where the 
debtor resides, and apparently with no thought of retaliation. An extremely rare 
expression of the notion of reciprocity is found in a dictum in Kyle & Co. v. Mont- 
gomery, 73 Ga. 337, 344-45 (1884), intimating that local exemptions might be ex- 
tended to the nonresident debtor if his home state similarly treated nonresidents. The 
unsatisfactory character of reciprocity as a solution is emphasized by the suggestion in 
the argument of counsel that in any event the nonresident debtor should be allowed 
no greater exemption than the sister state would allow a Georgian. Id. at 340. 
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jurisdiction of the forum state so as to be in position to raise the issue 
of discrimination under the Equal Protection Clause; and, indeed, in 
case of his default, an initial question is how the issue of his entitle- 
ment to the exemption comes to be raised at all. One partial answer 
is that a garnishee is normally permitted, and sometimes required, 
to claim an exemption available to the nonresident defendant.” 
This, however, does not seem sufficient to overcome the objection 
that the person on whose behalf the exemption is claimed is not 
within the jurisdiction of the forum state. On the other hand, when, 
as in the “only cow” cases, the nonresident sues the attaching officer 
in trespass,’’* a decent argument may be made, by analogy to the 
Kentucky Finance case,” that he is within the jurisdiction." More 
important, the problem is not confined to cases of default in pro- 
ceedings quasi in rem. The judgment against the nonresident may be 
a personal one, based on temporary presence or former residence 
within the state;'' or the defendant in garnishment or attachment 
may appear, as he is expected to do, and subject himself to the juris- 
diction of the court by defending on the merits. In such cases there 
appears to be no doubt at all that he is within the jurisdiction, yet 
the cases denying the benefit of the exemption make no distinction 
between such cases and cases of default. Therefore, while the de- 
faulting debtor in attachment or garnishment proceedings may lack 
standing to invoke the constitutional guarantee of equal protection, 
we adhere to our proposition that in general the discrimination be- 
tween residents and nonresidents is unconstitutional; and we are 
fortified in this course by the circumstance that, where the non- 
resident debtor is a citizen of another state, he may invoke the 
Privileges and Immunities Clause without reference to the limiting 
requirement that he be within the jurisdiction. 

Plainly there are situations in which independent considerations 


107. 2 SHINN, ATTACHMENT AND GARNISHMENT § 629 (1896). It is probable that 
Harris v. Balk, 198 U.S. 215 (1905), renders nugatory any duty sought to be 
imposed by the state of the debtor's residence upon the garnishee to plead an 
exemption in favor of the debtor in the foreign court. 

108. See notes 88 & 91 supra. 

109. See note 73 supra. 

110. The argument would be hampered by troublesome questions of chronology. 
The nonresident debtor was not within the jurisdiction at the time of the seizure 
and sale; on the other hand, he is within the jurisdiction for purposes of his action of 
trespass, and may argue that he is entitled to have the case decided as it would be 
decided on behalf of a resident plaintiff who happened to be out of the state at the 
time of seizure and sale. 

111. See Menzie v. Kelly, 8 Ill. App. 259 (1881); Collom’s Appeal, 2 Penny- 
packer 130 (Pa. 1882). 
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may sustain the reasonableness of a classification restricting exemp- 
tions to residents. The homestead exemption appears to be in a class 
by itself: no doubt the legislature may elect to exempt homesteads 
rather than, or in addition to, other property and to define a home- 
stead as a residence, so that nonresidents may not qualify."'* And 
without examining the problem in extenso we are prepared to con- 
cede, for present purposes, that a classification denying exemptions 
to nonresidents may be rendered reasonable because of problems 
relating to duplication of benefit, or difficulties in the appraisal of 
property outside the state, as where the exemption is in terms of 
property to a stated value, or “necessary for upholding life.”"* No 
such independent justifications appear to exist, however, with 
respect to exemptions of wages, or workmen’s compensation awards, 
or insurance proceeds, or personal injury judgments. Accordingly, if 
the nonresident debtor may be considered within the jurisdiction, 
the denial of such exemptions to him can be justified only on the 
theory that a classification in terms of residence is reasonable merely 
because the state has no interest in applying its protective policy for 
the benefit of foreigners.'* But acceptance of that justification 
would have far-reaching consequences, gravely impairing the vital- 
ity of the constitutional provisions against discrimination. If it is 
accepted with regard to debtors’ exemptions it must also be 
accepted with regard to workmen’s compensation, at least in certain 
situations.° It must even be accepted with regard to the case that 
we have treated as almost self-evident: that of the wrongful death in 
the state, at the hands of a resident, of a citizen of a sister state, a 
resident alien, or a nonresident alien.''® It cannot, therefore, be ac- 
cepted, and the consequence is that to deny debtors’ exemptions to 
nonresidents merely because the policy of the law is concerned 
solely with the welfare of residents is to violate one or both of the 
constitutional provisions against discrimination. 


112. See 12 Am. Jur. Constitutional Law § 493; 28 id. Homestead § 8. 

113. See text at note 88 supra. 

114.In terms of the Privileges and Immunities Clause, the denial might be 
defended on the ground that exemptions are not “fundamental” rights. Cf. Corfield 
v. Coryell, 6 Fed. Cas. 546 (No. 3230) (C.C.E.D. Pa. 1825). The Georgia court 
may have had some such notion in mind when it spoke of the exemption as a “mere 
privilege” (Smith v. Georgia Granite Corp., 186 Ga. 634, 198 S.E. 772 (1938) ), but 
the Corfield interpretation has been discredited (see ch. 10, supra), and “privileges” 
is the precise word used in article IV, § 2. 

115. Cf. Quong Ham Wah Co. v. Industrial Acc. Comm’n, 184 Cal. 26, 192 Pac. 
1021 (1920), writ of error dismissed, 255 U.S. 445 (1921), discussed in ch. 10, supra. 

116, Part II, supra. 
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We have been discussing the type of case in which the action is 
by a local creditor against a nonresident debtor, and the debtor 
claims the benefit of the exemption laws of the forum. In the same 
type of case the nonresident may claim the benefit of the exemption 
laws of his domicile. On the assumption that he will do this only 
when his domiciliary law is more favorable to him, it is quite clear, 
both on the basis of the decided cases’ and in terms of the analysis 
with which we approach conflict-of-laws problems, that the nonresi- 
dent’s claim should be rejected. In this situation the interest of the 
forum state in affording its creditors a relatively high degree of 
security is in conflict with that of the domiciliary state in affording 
its debtor class a relatively high degree of protection. This conflict is 
not resolved by considerations of due process or full faith and credit, 
nor by any sound principle of conflict-of-laws law;*'* and certainly 
the anti-discrimination clauses of the Constitution do not require a 
state to treat foreigners better than it treats its own people. 

One of these relatively innocuous cases reached the Supreme 
Court by a circuitous route, providing that Court with an op- 
portunity to say some most unfortunate things and so contribute to 
the disorderly state of the law in this area.""® Willard, a resident of 
Iowa, sued Sturm, a resident of Kansas, in an Iowa court, summon- 
ing the railroad, Sturm’s employer, as garnishee.’ The garnishee 
pleaded to no avail that the debtor’s wages were exempt by the laws 


117. Willard v. Sturm, 96 Iowa 555, 65 N.W. 847 (1896); Atchison, T. & S.F. R.R. 
v. Maggard, 6 Colo. App. 85, 39 Pac. 985 (1895); American Cent. Ins. Co. v. Hettler, 
46 Ill. App. 416 (1892) (semble); Roche v. Rhode Island Ins. Ass’n, 2 Ill. App. 360 
(1878) (semble); Leiber v. Union Pac. R.R., 49 Iowa 688 (1878) (semble). In the 
last three cases cited it does not positively appear that the plaintiff was a resident of 
the forum state. Our inference ae he was is based on the fact that where both 
parties are non-residents that fact is usually stated. 

118. The problem was presented in its most acute form in a federal interpleader 
case, Sanders v. Armour Fertilizer Works, 292 U.S. 190 (1934). The Supreme Court, 
by a vote of 5-4, resolved the conflict in favor of the Illinois creditor although the 
interpleader proceeding was in Texas, the state of the debtor's residence, on the 
ground that the Illinois garnishment proceedings gave rise to a lien entitled to full 
faith and credit in Texas. The minority took the position that Illinois law gave rise 
to no such lien. Since the case does not involve a question of discrimination, a full 
analysis would be beyond the scope of this study. Such an analysis, in addition to 
resolving the controversy as to whether Illinois law creates a lien, should also concern 
itself with the question whether the lien, if any, has any significance for the debtor's 
claim of exemption, or whether its sole function is to give the garnishing creditor a 
preferred position with respect to other creditors. For a similar problem concerning 
the law applicable in federal interpleader proceedings, see Griffin v. McCoach, 313 
U.S. 498 (1941), discussed in Currie, Change of Venue and the Conflict of Laws, 
22 U. Cut. L. Rev. 405, 492 (1955); ch. 9, supra. 

119. Chicago, R.I. & Pac. Ry. v. Sturm, 174 U.S. 710, 717-18 (1899). 

120. Willard v. Sturm, 96 Iowa 555, 65 N.W. 847 (1896). 
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of the state of his residence, and judgment went against the railroad 
accordingly.’** Sturm sued the railroad in Kansas to recover his 
wages, and the railroad unsuccessfully pleaded the Iowa garnish- 
ment in bar.1*? The Kansas Supreme Court affirmed, thus subjecting 
the railroad to double liability. On jurisdictional principles that are 
now familiar,!** but were then spectacularly unsettled, the judgment 
against the garnishee was entitled to full faith and credit. The Court 
so held, settling the proposition that service on the garnishee in the 
circumstances was sufficient to sustain the judgment. But in addition 
to its error concerning the “situs” of the debt, the Kansas court had 
expressed the view that the exemption laws of Kansas should have 
protected the debtor in the Iowa proceedings; and its refusal to 
recognize the Iowa judgment was based in part on the refusal of the 
Iowa court to apply those laws. This aspect of the case required, of 
course, but a single comment, and the Court supplied it: “It may 
have been error for the Iowa court to have ruled against the 
doctrine, but the error did not destroy jurisdiction.”’** Not another 
word was needed. But Mr. Justice McKenna—not the most dis- 
criminating analyst to grace the supreme bench’”—was not content 
to leave well enough alone. He was moved to set forth his views on 
exemptions statutes in the conflict of laws: 


But we do not assent to the proposition. Exemption laws are not a 
part of the contract; they are part of the remedy and subject to the law 
of the forum. Freeman on Executions, sec. 209, and cases cited.... As to 
the extent to which the lex fori governs, see Conflict of Laws, 571 et 
Seq.... 
i Broadstreet v. Clark, 65 Iowa, 670, the Supreme Court of the State 
decided that exemption laws pertained to the remedy and were not a 


121. The railroad also vainly pleaded an Iowa statute, enacted after the com- 
mencement of the garnishment proceeding, granting nonresident debtors the benefit 
of the exemption laws of the state of their residence. 96 Iowa at 557, 65 N.W. at 
849. It is interesting to compare this type of altruism with the solution to be suggested 
here, that the Constitution requires that nonresidents be given the benefit of the 
exemption laws of the forum in the absence of a reasonable basis for classification. See 
Part V infra. 

122. For simplicity we treat the case as if the judgment in garnishment had come 
first, though the contrary is the fact. 96 Iowa at 556. The Iowa court relied on the 
circumstance that the garnishment proceeding was the first to be commenced, cf. 
Sanders v. Armour Fertilizer Works, 292 U.S. 190 (1934), and the Supreme Court 
assumed without discussion that the judgment against the garnishee was entitled to 
full faith and credit to the same extent as if it had been the first judgment rendered. 

123. See Harris v. Balk, 198 U.S. 215 (1905). 

124.174 U.S. at 717. 

125. Cf. Currie, Full Faith and Credit to Foreign Land Decrees, 21 U. Cut. L. 
Rey. 620, 648 (1954). 
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defence in that State. This ruling is repeated in Willard v. Sturm... and 
applied to the proceedings in garnishment now under review.1*6 


Not only was this excursion not necessary to disposition of the case 
before the Court; it dealt solely with a question of the common law 
of conflict of laws, and did not concern a federal question. Although 
the treatment of exemption statutes in conflict-of-laws cases can give 
rise to constitutional problems under the Equal Protection, Privileges 
and Immunities, Due Process, and Full Faith and Credit clauses, 
no such question was before the Court (other than the question of 
full faith and credit to the judgment), and Mr. Justice McKenna did 
not purport to be announcing constitutional principles when he 
asserted that the exemption statutes of the debtor’s domicile do not 
avail him when he is sued in another state. Nevertheless, by pro- 
nouncing the views of the Court on this question of common law, 
Mr. Justice McKenna gave them an apparently authoritative status 
and, no doubt unwittingly, discouraged inquiry into the constitu- 
tionality of state practices concerning exemptions in the conflict of 
laws. If it were possible to confine the dictum strictly to the facts of 
the case before the Court no particular harm would be done, since, 
as we have noted, no constitutional provision required Iowa, in a 
proceeding by an Iowa creditor, to give a Kansas debtor the benefit 
of the exemption laws of Kansas. But the language used is such as 
can be cited by state courts in support of their refusal to extend the 
exemption laws of the forum to nonresident debtors.’** Worse still, 
the language readily lends itself to support of the proposition that 
the exemption law of the debtor’s domicile may be disregarded by 
the forum in another type of situation: that in which the creditor 
and the debtor have a common domicile in a sister state. In this 
situation the exemption laws of the common domicile cannot be 
disregarded consistently with either sound conflict-of-laws analysis 
or sound constitutional interpretation. 

This situation, since it does not involve discrimination, is not 
within the scope of this study; yet it must be noticed briefly if the 
problem of discrimination is to be seen in its proper relation to the 
deplorable state of the law concerning exemption conflicts generally. 


126.174 U.S. at 717-18. 

127. Cf. Kyle & Co. v. Montgomery, 73 Ga. 337, 344 (1884); Annot., 67 L.R.A. 
209, 222 (1905); 11 AM. Jur. Conflict of Laws § 202. It does not appear whether 
Iowa law similarly exempted wages. On the assumption that it did, the opinion of the 
Court can even more plausibly be interpreted as lending encouragement to the view 
that the Equal Protection Clause does not stand in the way of withholding the benefit 
of local exemptions from nonresidents. 
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Judging by the reports and the reference works, it is fairly common 
practice for a creditor, unable to collect from his debtor by reason of 
the exemption laws of their common domicile, to bring garnishment 
proceedings, usually against the debtor’s employer, in another state. 
The tactic often succeeds, because of the rule of thumb that exemp- 
tion laws pertain to the remedy, so that foreign law is not relevant, 
and either (a) the law of the forum provides no similar exemption or 
(b) if it does, the courts of the forum state hold that local exemption 
laws are not for the benefit of nonresidents. Thus it may happen 
that the debtor is deprived of his protection although the laws of the 
two states are identical.’** The domiciliary state may well be con- 
cerned on account of such stratagems. It may enjoin the creditor 
from instituting or maintaining the foreign proceedings;’” with or 
without statutory basis it may hold the creditor liable to the debtor 
for damages;**° it may even make such evasions of its law and policy 
a penal offense.'** Yet the forum states continue unconcernedly to 
entertain such imported litigation; some may even find themselves 
in the hypocritical position of entertaining such garnishment pro- 
ceedings while adhering to a strict policy against exportation of 
litigation for the purpose of evading domestic exemption laws.’ 


128. Harvey v. Thompson, 2 Ga. App. 569, 60 S.E. 11 (1907). Cf. Harwell v. 
Sharp, 85 Ga. 124, 126, 71 S.E. 561 (1890). Other courts have avoided this result 
by holding that, when the asset would be exempt both by the law of the forum and 
that of the common domicile, the law of the forum applies (e.g., Missouri Pac. Ry. v. 
Maltby & Co., 34 Kan. 125, 8 Pac. 235 (1885), distinguishing Burlington & M.R.R. v. 
Thompson, 31 Kan. 180, 1 Pac. 622 (1884) ), though this may be merely the result of 
a disposition to apply local exemption laws to nonresidents without discrimination. See 
Goodwin v. Claytor, 137 N.C. 224, 49 S.E. 173, 67 L.R.A. 209 (1904); Wright v. 
Chicago, B. & Q. R.R., 19 Neb. 175, 27 N.W. go (1886); Wabash R.R. v. Dougan, 
142 Ill. 248, 31 N.E. 594 (1892) (noting that by an act of 1891, inapplicable to the 
case at bar, Illinois made applicable the exemption laws of the state of the debtor’s 
domicile). Still other courts have applied the domiciliary exemption law. Drake v. 
Lake Shore & M.S. Ry., 69 Mich. 168, 37 N.W. 70 (1888); see Kestler v. Kern, 2 
Ind. App. 488, 497, 28 N.E. 726 (1891). 

129. See Anderson v. Canaday, 37 Okla. 171, 174, 131 Pac. 697 (1913); Harwell 
v. Sharp, 85 Ga. 124, 127, 11 S.E. 561 (1890); Sweeny v. Hunter, 145 Pa. 363, 
372, 22 Atl. 653 (1891); 2 Srory, Equrry JuRIsPRUDENCE § 1224 (14th ed. 1918); 
22 AM. Jur. Exemptions § 146. Cf. Cole v. Cunningham, 133 U.S. 107 (1890). 

1g0. Anderson v. Canaday, 37 Okla. 171, 131 Pac. 697 (1913) (no statute); 
Bishop v. Middleton, 43 Neb. 10, 61 N.W. 129 (1894) (statute); Sweeny v. Hunter, 
145 Pa. 363, 22 Atl. 653 (1891) (statute). In the absence of statute the right to 
damages was denied, with an intimation that to recognize such a cause of action 
would be to deny full faith and credit to the foreign judgment, in Harwell v. Sharp, 
85 Ga. 124, 11 S.E. 561 (1890). 

131. Wabash R.R. v. Dougan, 142 Ill. 248, 257, 31 N.E. 544 (1892); Uppinhouse 
v. Mundel, 103 Ind. 238, 2 N.E. 719 (1885) (denying damages although statute 
made assignment for out-of-state collection a misdemeanor); Kestler v. Kern, 2 Ind. 
App. 488 28 N.E. 726 (1891) (contra as to damages). 

132. Thus, while Georgia would enjoin foreign garnishment proceedings to evade 
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So far as we are aware, no court has ever held such depredations 
by the courts of the forum unconstitutional, or even considered the 
matter in constitutional terms. Yet we submit that to disregard the 
properly invoked exemption laws of the common domicile in such a 
case is to deny full faith and credit to the public acts of the domicil- 
iary state and to deprive the debtor of property without due process 
of law. This is so because the domiciliary state has an obvious and 
legitimate interest in the effectuation of its policy for the protection 
of resident debtors, and the forum state has no interest whatever in 
the effectuation of its contrary policy—if any.'** 

In summary, we submit: 


1. That in actions by resident creditors the nonresident debtor is 
entitled by virtue of the Equal Protection Clause to the benefit of 
the exemption laws of the forum, subject to the qualifications stated: 
i.e., if the debtor is “within the jurisdiction” of the forum state, and 
if there is no basis for the classification other than the fact of non- 
residence and the state’s lack of interest in protecting foreigners. 

2. That in actions by resident creditors no constitutional prin- 
ciple requires that the nonresident debtor be given the benefit of the 
exemption laws of his domicile. 

3. That in actions between parties having a common domicile, 
the exemption laws of the domicile, if properly invoked, must be 
applied by virtue of the Due Process and Full Faith and Credit 
clauses. A fortiori, a judgment of the domiciliary state enjoining 
prosecution of the claim in the forum state should be entitled to full 
faith and credit.1** 


Adoption of these propositions would go far toward cleaning up 
the unseemly mess that exists in this branch of the law. Adoption of 
the first proposition alone would be beneficial since, apart from the 
fact that it would eliminate a deplorable type of discrimination 
voluntarily eschewed by most states, it would materially reduce op- 


local exemptions, Harwell v. Sharp, 85 Ga. 124, 127, 11 S.E. 561 (1890), it would 
refuse to allow either local or foreign exemptions while entertaining a proceeding 
between parties having a common domicile in a sister state, Harvey v. Thompson, 2 
Ga. App. 569, 60 S.E. 11 (1907). Compare Sweeny v. Hunter, 145 Pa. 363, 22 Atl. 
653 (1891), with Morgan v. Neville, 74 Pa. 52 (1873). 

133. That a state may not apply its own law, or disregard the law of a sister state, 
when it has no interest in the application of its legal policy to the case at hand and a 
sister state has a reasonable basis for the assertion of an interest in the application of 
its policy, is, we believe, the teaching of the Supreme Court’s decisions in analogous 
cases. See ch. 5, supra. 

134. See Comment, Full Faith and Credit to Foreign Injunctions, 26 U. Cut. L. 
Rev. 633 (1959); ch. 6, supra, at 311 n. 113. 
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portunities for evasion of the law of the common domicile, on the 
assumption that there is considerable similarity among exemption 
laws. And the need for injunctions, damage suits, and criminal prose- 
cutions for evasion of the law of the common domicile would be 
eliminated if courts would approach the problem in terms of the 
legitimate governmental interests of the states instead of mouthing 
formulas to the effect that exemption laws pertain to the remedy, 
and have no “extraterritorial” effect."*° 


Iv. CLASSIFICATION OF NONRESIDENTS IN TERMS 
OF THE LAW OF THE DOMICILE 


The most interesting question concerning discrimination in the 
conflict of laws relates to the reasonableness of classifying nonresi- 
dents in terms of the laws of their home states. We have previously 
considered this question with reference to the Privileges and Im- 
munities Clause, reaching the conclusion that there is a limited 
category of situations in which such classification is permissible.’*° 
We consider it here not only because the intrinsic difficulty of the 
problem makes constant re-examination appropriate, but also be- 
cause the differences between the Equal Protection Clause and the 
Privileges and Immunities Clause may require different results when 
one clause rather than the other is involved. 

For purposes of the present discussion it would be desirable to 
have cases of discrimination in matters of private law such that the 
Privileges and Immunities Clause cannot apply: e.g., cases of dis- 
crimination against aliens or foreign corporations. Such cases do not 
come readily to hand.’** We may easily construct one, however, as 


135. It will be observed that one type of case is omitted from the summary: the 
creditor is a resident of one foreign state and the debtor of another; the disinterested 
forum is confronted with a conflict between the laws of two other states, each having 
an interest in the application of its policy. This type of problem has been encountered 
before in attempts to analyze conflict-of-laws problems in terms of governmental 
interest. See ch. 2, supra. The problem is essentially insoluble by judicial means. In 
the absence of legislation by Congress under the Full Faith and Credit Clause, the 
most rational dispositions appear to be: (a) dismissal, including conditional dismissal, 
on the ground of forum non conveniens where that would not result in injustice, cf. 
Thistle v. Halstead, 95 N.H. 87, 58 A.2d 503 (1948); or (b) application of the law 
of the forum on the ground that no sufficient reason has been advanced for the ap- 
plication of any particular foreign law (see ch. 1, supra). If the action is not dismissed 
most courts would probably resort to established choice-of-law rules—a course which 
in the matter of debtors’ exemptions would tend to result in application of the law of 
the forum; in the generalized case it would often result in the quite capricious frustra- 
tion of the interest of one or the other of the foreign states. 

136. Ch. 10, supra. 

137. Older cases denying alien dependents the right to recover for the wrongful 
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a variant of a type of case that actually appears in the reports; and 
this procedure has the advantage of leading into the problem by 
indicating how the analysis of conflicts problems in terms of govern- 
mental interests reveals latent problems of discrimination. 

The case concerns the immunity of charitable corporations from 
tort liability. In 1956 a fifteen-year old girl, apparently residing in 
New York,'** enrolled in that state for a western tour to be con- 
ducted by American Youth Hostels, a New York corporation 
conceded to be an eleemosynary institution. The venture included a 
climb of Mt. Hood, in Oregon, in the course of which the girl fell 
to her death. Her father, also apparently a resident of New York,’ 
sued in that state in his own right and as administrator of the estate. 
One of the defenses was that the defendant, as a charity, was 
immune. That defense having been abolished by New York law, the 
defendant’s reliance was necessarily upon the law of Oregon. The 
Appellate Division sustained this defense on the simplistic ground 
that the law of the place of injury determines liability in tort, and 
the Court of Appeals affirmed.™*° 

One commentator has remarked that the decision is “in line with 
classical doctrine... although the result in the specific case seems 
harsh.”'*! The arsenal of legal criticism ought to permit a more 
effective attack than this; and, in fact, we are not so destitute of 
critical resources as this comment implies. The decision is indefensi- 
ble in terms of the policies and interests of the states involved. Both 


death of a resident do not readily lend themselves to the purposes of the present dis- 
cussion. See, e.g., Deni v. Pennsylvania R.R., 181 Pa. 525, 37 Atl. 558 (1897); Mario- 
rano v. Baltimore & O.R.R., 216 Pa. 402, 65 Atl. 1077 (1907); Zeiger v. Pennsyl- 
vania R.R., 151 Fed. 348 (C.C.W.D. Pa. 1907); Fulco vy. Schuylkill Stone Co., 163 
Fed. 124 (C.C.E.D. Pa. 1908). In such cases the discrimination is perferably to be 
considered as directed against the deceased resident (see ch. 6, supra, at 292-93); on 
that basis, the question is different from the one considered in this section, which con- 
cerns discrimination against nonresidents. If the discrimination is considered as 
directed against the nonresident alien dependents, there is a serious question 
whether they are persons “within the jurisdiction.” In either case, although the 
reasoning of the Pennsylvania court expresses nothing more than the rank provincial- 
ism of its decisions regarding debtors’ exemptions (see Deni v. Pennsylvania R.R., 
supra), the fencing out of alien survivors might be justified by doubts as to whether 
the proceeds of recovery would actually reach and be enjoyed by them. At all events, 
the Pennsylvania discrimination has been abolished by statute. See Pa. Srat. tit. 12, § 
1602 (1936). But cf. as to workmen’s compensation and occupational disease benefits, 
Pa. Stat. ANN. tit. 77, §§ 563, 1410 (Supp. 1958). 

138. See Grad, Conflict of Laws, in 1959 Annual Survey of New York Law, 34 
N.Y.U.L. Rev. 1347, 1355 (1959). 

139. Grad, supra note 138. 

140. Kaufman v. American Youth Hostels, Inc., 6 App. Div. 2d 223, 177 N.Y.S.2d 
587 (1958), modified in other respects, 5 N.Y.2d 1016 (1959). 

141. Grad, supra note 138, at 1356. 
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New York and Oregon have policies of protection and indemnity for 
the victim of tortious conduct. Oregon has an overriding policy of 
fostering and conserving the funds of charitable enterprises." But 
the decision furthers the interest of neither state. Oregon has no con- 
ceivable interest in conserving the assets of a New York corporation 
that is not so protected by the law of New York, at least where the 
corporation is not doing business in Oregon. Thus the decision, 
while advancing no interest of Oregon, frustrates New York’s inter- 
est in requiring the tortfeasor to provide indemnity. The application 
of the law of a state having no interest in the matter ought to be 
regarded as a denial of due process of law.'** The refusal to apply 
New York law because the injury occurred outside the state, al- 
though New York is the only state whose policies are involved, 
should also be regarded as a denial of the equal protection of the 
laws.‘** The only pragmatic consideration that can be adduced in 
support of the decision is that, if other states similarly apply the 
simplistic rule that the law of the place of injury governs, there will 
be uniformity of result irrespective of the fortuitous circumstance 
that the action is brought in one state rather than another; but the 
same uniformity would result if all states were to apply the law of 
New York, on the ground that New York alone is concerned with 
the matter, irrespective of the fortuitous circumstance that the in- 
jury occurred on Mt. Hood rather than in the Catskills. 

It follows from this reasoning that, if the action against American 
Youth Hostels had been brought in Oregon, the courts of that state 
should have applied New York law with respect to the defense of 
immunity. The Oregon policy being for the benefit of Oregon insti- 
tutions, there was no conflict between the interests of Oregon and 
New York, and, New York being the only interested state, both due 
process and full faith and credit dictate the application of New York 


142. “From the beginning, the overriding public policy of this state... has been 
to protect the assets of charitable institutions from use for any purpose other than 
that for which they were organized.” Landgraver v. Emanuel Lutheran Charity Bd., 
203 Ore. 489, 493-94, 280 P.2d 301, 302 (1955). As to the policy foundations for 
the defense of charitable immunity in general, see Prosser, THE Law or Torts 784 
(1955); 2 Harper & James, THe Law or Torts §§ 29.16, 29.17 (1956); Annot., 
25 A.L.R.2d 29 (1952). For present purposes we assume, with the Oregon court, 
that to the extent that the rule states a rational governmental policy it is one of con- 
serving the assets of charities. With the soundness of the rule we are not here 
concerned; from the standpoint of conflict-of-laws analysis, Oregon has the right to 
be wrong, and the disposition of conflicts problems should not be influenced by one’s 
convictions as to the wisdom or unwisdom of a state’s internal policy. 

143. See ch. 5, supra, at 196. 

144. Cf. ch. 6, supra; see also Part VI infra. 
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law. And, of course, if the Oregon law is for the benefit of Oregon 
corporations alone, the law of the place of injury does not provide 
immunity for New York corporations. There has been a tentative ap- 
proach to this sort of thinking in the cases. The trial court in the 
Youth Hostels case, relying on an earlier New York decision,” had 
held that the Oregon rule of immunity was solely for the benefit of 
Oregon corporations, and hence that, though the law of the place of 
the injury was controlling, it furnished no defense.*° The Appellate 
Division, however, rejected this reasoning, taking the Oregon law to 
be for the benefit of charities generally.’ This result has actually 
been commended as fortifying the lex loci delicti rule and “clarify- 
ing” the law,'** although it makes no sense in pragmatic terms and 
despite the serious constitutional questions involved. On our analysis, 
not only should the Oregon rule of immunity be construed as in- 
applicable in the Youth Hostels situation, but its application should 
be forbidden on sound constitutional principles. 

Where all the parties are of New York, as in the Youth Hostels 
case, this position is clear and strong. The logic of the position leads 
us to say, however, that if the deceased and her father had been resi- 
dents of Oregon, the same result should follow; the defense of im- 
munity should be disallowed. At this stage we encounter the prob- 
lem of discrimination. If Oregon, in actions by its own residents, 
affords domestic charities the defense of immunity, may it deny that 
defense to foreign charities consistently with the constitutional 
requirement of equal protection? Before stating and explaining a 
qualified affirmative reply to that question, we may examine briefly 
other decisions bearing upon the problem. 

No case has been found in which the court has denied the benefit 
of a domestic rule of immunity to a foreign charity, and in conse- 
quence the question of discrimination has not arisen. It is fair to say 
that, so far as the decided cases disclose, the courts usually extend 
the benefit of the domestic rule of immunity without regard to the 
law of the state of incorporation, and also without regard to whether 
the injured person is a resident or a nonresident of the forum state. 
It is equally fair to say that such decisions make little sense. 


145. Heinemann y. Jewish Agric. Soc’y, 178 Misc. 897, 37 N.Y.S.2d 354 (Sup. Ct. 
1942), affd, 266 App. Div. 907, 43 N.Y.S.2d 746 (1943). 

146. Kaufman v. American Youth Hostels, Inc., 13 Misc. 2d 8, 174 N.Y.S.2d 580 
(Sup. Ct. 1957). 

147. Kaufman v. American Youth Hostels, Inc., 6 App. Div. 2d 223, 177 N.Y.S.2d 
587 (1958). 

148. Note, 33 St. Joun’s L. Rey. 147, 148 (1958). 
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The Supreme Court of Kansas, without considering the conflict- 
of-laws question, allowed the immunity defense in an action for 
personal injuries brought—apparently by a local resident—against 
the Salvation Army, an Illinois corporation.’*® Three circumstances 
may justify the decision: (1) It does not appear that the law of 
Illinois was invoked by the plaintiff; (2) Illinois law at the time 
provided for similar immunity; and (3) the Salvation Army, 
though incorporated in Illinois, was carrying on its work of charity 
in Kansas to such an extent that the courts of that state might with 
some reason have desired to give it the same protection afforded to 
domestic charities. Such a policy may seem a rather futile one in 
view of the fact that this nationwide organization will be held re- 
sponsible for injuries inflicted in states not recognizing the im- 
munity doctrine; but it is perhaps no more so than application of the 
immunity rule to domestic corporations, since, either under the rule 
that the lex loci delicti governs or under the interest analysis advo- 
cated here, it is clear that the assets of a Kansas charity will be 
diverted by tort judgments for injuries to local residents in states 
not recognizing the immunity rule.” 

A California case injects the novelty of a charitable enterprise 
incorporated not by another state but by act of Congress.'*? The 
application of the law of the forum and place of injury to bar re- 
covery by a local resident does not obviously serve any interest of 
either California or the national government. Assuming congressional 
power to incorporate such enterprises, it probably follows that 
Congress could confer an immunity that would be entitled to 
recognition not merely as a matter of choice of law but by reason of 
the Supremacy Clause; but the California court made no inquiry 
into the existence of any such national policy. As in the Salvation 
Army case, however, the court may have felt that, by reason of their 
extensive local activities, the Boy Scouts were essentially a domestic 
charity. 

149. Webb v. Vought, 127 Kan. 799, 275 Pac. 170 (1929). 

150. Hogan v. Chicago Lying-In Hospital, 335 Ill. 42, 166 N.E. 461 (1929). 

151. In Bodenheimer v. Confederate Memorial Ass’n, 68 F.2d 507 (4th Cir. 1934), 
immunity was upheld in an action by a citizen of North Carolina against a Mississippi 
corporation for injuries sustained in Virginia, where the corporation carried on what 
was apparently its principal activity. Of these three states the court referred to the 
law of only one (Virginia), and that with no great deference. Reliance was placed on 
the court’s own interpretation of the general common law. The decision does nothing 
to further the present inquiry. It is a period-piece, interesting only as a reminder of 


the pre-Erie incongruity of deciding cases in such a way as to disregard the govern- 
mental interests involved. See ch. 9, supra. 


152. Young v. Boy Scouts of America, 9 Cal. App. 2d 760, 51 P.2d 191 (1935). 


562 THE CONFLICT OF LAWS 


The next case chronologically is the only one in which the prob- 
lem has been considered as one of construction and interpretation 
instead of in accordance with rules of thumb; it has already been 
mentioned.’** The plaintiff was a resident of New York and the 
defendant was a New York corporation. The injury occurred in New 
Jersey, where the corporation maintained a training farm for refu- 
gees. New Jersey gave immunity to charities in actions by beneficiar- 
ies, while New York had abrogated the immunity rule. Finding that 
the New Jersey immunity rule was intended to benefit New Jersey 
charities only, the court did not reach the question of which law was 
controlling, since, under either law, the defense would be denied. 
The decision is an enlightened one, and it is cause for regret that its 
authority has been impaired by later New York decisions.‘ 

In Hinman v. Berkman’ a United States District Court in Mis- 
souri, applying Missouri law in a diversity situation, extended the 
benefit of the local rule of charitable immunity to a New York 
corporation, well knowing that New York had abrogated the im- 
munity rule. It does not appear positively that the plaintiffs were 
residents of Missouri, nor is there indication of the extent of the 
corporation’s activities in that state. The opinion treats such matters 
as unimportant; the decision flows inexorably from the rule of thumb 
that the law of the place of injury determines liability in tort.’*° 

The lex loci delicti rule of thumb has recently been endorsed, 
and the method of construction and interpretation rejected, by a 
federal court in Washington. The plaintiff, a California citizen 
enrolled in Whitworth College at Spokane, was injured in Idaho 
in the course of a college outing known as a “Snow Frolic.” The 
reasoning of the court follows the conventional sequence of steps, 
and in the end becomes involved with the troublesome problem of 


153. Heinemann v. Jewish Agric. Soc’y, 178 Misc. 2d 897, 37 N.Y.S.2d 354 
(Sup. Ct. 1942). 

154. See note 147 supra. A possible objection to the court’s analysis is that it over- 
looked New Jersey’s interest in fostering the charitable enterprise as a local institution, 
though incorporated elsewhere. Such a consideration might justify New Jersey’s al- 
lowance of the defense in an action by a local resident; it does not, however, mean 
that New York should forgo its interest in providing compensation for its own 
residents. 

155. 85 F. Supp. 2 (W.D. Mo. 1949). 

156. To the same effect (except that the law of the state of incorporation is not 
noticed) is Allison v. Mennonite Publications Bd., 123 F. Supp. 23 (W.D. Pa. 1954); 
but here the ruling as to the applicability of the lex loci delicti is dictum, since the 
holding is that the corporation was not a qualified charity. 

157. Jeffrey v. Whitworth College, 128 F. Supp. 219 (E.D. Wash. 1955). 
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retroactivity in conflict of laws:** By way of the Erie-Klaxon doc- 
trine’® the district court is referred to the choice-of-law rule of 
Washington, the state in which it sits; that rule in turn points to the 
law of the place of injury, Idaho, which grants immunity to charit- 
able corporations; the Idaho rule is not offensive to Washington’s 
public policy; hence it is the rule of decision and the defendant is 
not liable. But plaintiff pressed the argument that had enjoyed brief 
recognition in New York: Is not the Idaho rule of immunity 
designed solely for the protection of Idaho charities, and would not 
Idaho refuse to apply it for the benefit of a foreign corporation not 
similarly protected by the law of its domicile? The lone decision 
cited in support of this approach'® was rejected on the ground that 
it “admittedly rests upon ‘principle’ alone.”**' In addition the court 
found no reason to suppose that Idaho would be so discriminating 
as to limit its immunity rule to cases in which it had an interest. 
Then came the final fillip: The injury occurred more than a year and 
a half before Washington itself, by judicial decision, had abandoned 
the rule of immunity; hence, said the court, “[E]ven if I assume 
that the Idaho Court would determine whether defendant was im- 
mune by consulting the law of Washington, the state of its incorpo- 
ration, I must also assume that the Idaho Court would take the 
Washington law as it stood at the time of plaintiff's injury and, 
therefore, would be obliged to conclude that defendant was immune 
from tort liability.”*” 

This last circumstance seems at first glance to deprive the case 
of all its complexity. The plaintiff could hope to recover only on 
the basis of either Washington law or Idaho law; if the law in force 
at the time of the injury is controlling, she has no hope on either 
basis. If there had been no reference to foreign law, the federal court 
in Washington might have held simply that “the plaintiff's sub- 
stantive rights became fixed as of the time of her injury.”"* If so, 
the result would have been the same as that reached circuitously by 
the reference to Idaho law and back. On the other hand, if there had 


158. Cf. 4 RaBeL, THE Conriicr or Laws—A ComMPparaTIvE Stupy, pt. 16 at 501 
(1958). 

159. Erie R.R. v. Tompkins, 304 U.S. 64 (1938); Klaxon Co. v. Stentor Elec. Mfg. 
Co., 313 U.S. 487 (1941). 

160. Heinemann vy. Jewish Agric. Soc’y, 178 Misc. 2d 897, 37 N.Y.S.2d 354 (Sup. 
Ct. 1942). 

161. 128 F. Supp. at 225. 

162. Ibid. 

163. Ibid. 
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been no reference to Idaho law, the court might have concluded that 
abrogation of the common-law doctrine of immunity had the effect 
of extirpating retroactively an erroneous exception to the general 
principles of liability, thus allowing recovery for injuries suffered 
previously.'** We shall not explore the merits of that choice here. 
It is sufficient to point out that the circuitous method considered by 
the court, of determining the rights of the plaintiff under Washing- 
ton law by reference to Idaho law, involves the risk that the 
possibility of recovery under the second alternative may be fore- 
closed,’ whereas if the question of immunity had been straight- 
forwardly considered according to the law of Washington, without 
reference to the law of a state having no concern in the matter, that 
possibility would have been clearly open to consideration. 

Hinman v. Berkman’® is nearly an ideal case for our purposes if 
we make two assumptions: (1) that the plaintiffs were residents of 
Missouri and (2) that the New York charity was not carrying on its 
benevolent operations in Missouri. On those assumptions Missouri 
would have served its own interests without impairing the interests 
of any other state by construing the immunity exception as appli- 
cable only to local charities, thus holding the defendant liable. As 
one commentator has said, with insight rarely so aptly expressed: 


Indeed, it is difficult to see what conceivable interest Missouri might 
have in attempting to protect a foreign corporation from dissipating its 
trust funds by payment of damages, where such corporation is not so pro- 
tected by its domiciliary state and any protection by Missouri law 
would... hence remain completely ineffective.1* 


164. Cf. Molitor v. Kaneland Community Unit Dist., 18 Ill. 2d 11, 25-29, 163 
N.E.2d 89, 96-98 (1959), where, in abrogating the comparable doctrine of immunity 
for municipal corporations, the court expressly limited its decision to prospective 
operation, thus avoiding the retrospective operation that presumably would have 
otherwise resulted. See 163 N.E.2d at 103-04 (dissenting opinion). When the 
Supreme Court of Washington abrogated the rule of immunity for charities the major- 
ity did not discuss the possibility of retroactive effect, nor did it limit the effect of the 
decision in time; and a dissenting justice assumed that the decision would operate 
retrospectively. Pierce v. Yakima Valley Mem. Hosp. Ass'n, 43 Wash. 2d 162, 181-83, 
260 P.2d 765, 776 (1953). 

165. “She either had, or did not have, an enforceable claim or cause of action under 
Idaho law on February 12, 1952 [the date of injury].” 128 F. Supp. at 225. 
(Emphasis added. ) 

166. 85 F. Supp. 2 (W.D. Mo. 1949). 

167. Annot., 25 A.L.R.2d 29, 56-57 (1952). The complete passage suggests that 
Missouri’s protection would be limited to actions brought in Missouri. That is not 
so, since, as the cases discussed above disclose, any state in which the action is 
brought is likely to apply the law of the place of injury to give immunity. The general 
point as to futility is well made, however, since the corporation is liable for injuries 
incurred in the state of its domicile. 
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On the other hand, New York has no policy for the protection of its 
charitable corporations, and hence can have no interest in conflict 
with that of Missouri. There is here no true problem of conflict of 
laws. There is only a question of construction of Missouri law, to 
determine whether that state has an applicable policy of protection 
and indemnity for its residents injured by tortious conduct; and 
there is little difficulty in reaching an affirmative answer to this ques- 
tion if the immunity rule is interpreted as an exception for local 
charities only. Given that conclusion, there is only one sensible thing 
for the Missouri court to do in the circumstances: to give judgment 
against the foreign charity. 

Would such a result conflict with the Equal Protection Clause? 
We have no hesitation in saying that it would—if the ultimate 
formulation were to the effect that immunity is denied to all foreign 
charities without distinction. If the state of incorporation should 
have the same immunity rule as that of Missouri there would be no 
support for denial of the exemption other than a desire on the part 
of Missouri to eat its cake and have it too—to sacrifice the interests 
of local plaintiffs in an effort to foster charitable enterprise, while 
protecting local plaintiffs against foreign charities merely because 
they are foreign. Denial of immunity in such a case may very well 
lead to retaliation: the domiciliary state refuses immunity to Mis- 
souri charities, and retaliation could be relieved, if at all, only by the 
cumbersome and unseemly device of reciprocity. In such a context 
reciprocity implies that the rights of the parties will be determined 
neither by rules for choice of law nor by reference to enlightened 
governmental interest. Thus a Missourian suing a charity incorporat- 
ed in State X might fail while another Missourian suing a charity 
incorporated in State Y might succeed, although all three states 
provide for immunity, solely because State X has agreed to extend 
immunity to Missouri charities while State Y has not. Surely the 
Equal Protection Clause prevents such a debacle. The minimum 
significance of federal union should be that in such a case Missouri 
is expected to treat foreign corporations even-handedly, in the full 
assurance that other states will, and indeed must, do likewise with 
respect to Missouri corporations. 

The fact remains that for Missouri to give immunity to the New 
York corporation in our hypothetical case, where New York law 
provides no immunity, is nonsense. This proposition is reconcilable 
with that advanced in the preceding paragraph because Missouri 
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can avoid both the anomaly of protecting the New York charity and 
the encroachment on the Equal Protection Clause by extending the 
benefit of its immunity rule to foreign charities similarly protected 
by their domiciliary laws. In so doing Missouri does not draw the 
line of classification between domestic and foreign charities, but 
between protected and unprotected charities. Such a classification 
is reasonable because it involves no invidious and hostile discrimina- 
tion against foreign charities because they are foreign, but seeks 
only to avoid the futility and irrationality of sacrificing a domestic 
interest to no purpose. Specifically, Missouri might accord to the 
foreign charity the immunity provided by Missouri law, or that 
provided by the state of incorporation, whichever is more restricted 
in scope and degree.'** For example, if by Missouri law the im- 
munity is available only when the action is brought by a beneficiary 
of the charity, but by the law of the domiciliary state it is available 
whether the action is by a beneficiary or a stranger, Missouri might 
restrict the defense to actions by beneficiaries; and the same result 
would follow if the respective laws were reversed. The Missouri 
position thus formulated would not violate the constitutional pro- 
hibition against discrimination: equal protection does not require 
that Missouri give foreign corporations a greater degree of immunity 
than it gives its own, nor does it prohibit a classification that limits 
the foreign corporation to the degree of immunity conferred upon 
it by the laws of the state that created it.1% 

We have no difficulty in fitting this solution into our previous 
analysis of such differential treatment in connection with the Privi- 
leges and Immunities Clause.” It is easy to predicate recovery on 
the law of Missouri; for, despite the fact that Missouri appears 
superficially to provide no cause of action for a resident injured by 
a charity, it is apparent that Missouri has two policies: a basic policy 
for the protection of its residents against tortious injury, subject 


168. For the variety of ways in which the “rule” of immunity is qualified, see 
Pierce v. Yakima Valley Mem. Hosp. Ass’n, 43 Wash. 2d 162, 174-75, 260 P.2d 756, 
772 (1953); Annot., 25 A.L.R.2d 29 (1952). 

169. The reference here proposed to the law of the state of incorporation should be 
distinguished from a choice-of-law rule of the traditional type making similar refer- 
ence. Such a choice-of-law rule would imply application of the law of the domiciliary 
state irrespective of the interests of the state of the forum and the plaintiff's residence; 
our formulation assumes that if the state of the plaintiff’s residence has no policy of 
immunity for charities it would resolve the conflict with the law of the corporate 
domicile in favor of its own policy of imposing liability for the protection of its 
residents. 

170. Ch. 10, supra. 
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only to an exception in favor of local charities." Moreover, the im- 
munity conferred is not one enjoyed by the citizenry of the state 
in general, but is available only to a special type of enterprise 
deemed to be deserving of unusual protective treatment. Thus there 
is a clear analogy to the case of the disabilities imposed upon 
married women for their protection—a case with respect to which we 
have concluded that similar differential treatment by reference to 
the law of the domicile is consistent with the Privileges and Im- 
munities Clause. Such differential treatment is discriminating 
rather than discriminatory. It does not entail the cycle of retaliation 
and reciprocity that is typical of unconstitutional discrimination. If 
other states respond in like manner, by limiting residents of the first 
state to the degree of immunity afforded by the law of that state if it 
falls short of the immunity conferred by the other, this can hardly 
be deprecated as retaliation. It is only a precise ordering of affairs 
so that the interests of each state will be maximized, with avoidance 
of what is sometimes futile and pointless altruism, while not penal- 
izing foreigners merely because they are foreigners. 

We do have difficulty, however, in determining the extent to 
which this sort of differential treatment can appropriately be ap- 
plied to cases of a different type. We have previously suggested that, 
so far as the Privileges and Immunities Clause is concerned, the 
area in which the device may be employed may be quite limited. 
We have suggested that two conditions may be necessary to justify 
it: (a) It must be possible to discern in the law of the forum two 
policies, one of which will suffice to support the judgment, as the 
basic policy for the protection of residents against tortious injury 
would sustain the judgment in the case of the foreign charity; and 
(b) the other policy, conferring the exceptional privilege or im- 
munity, must not be one enjoyed or potentially enjoyed by citizens 
or residents of the forum state in general, but only by a specially 
favored segment of the population, such as married women, infants, 
or charities. The latter condition was probably suggested by the 
concept that the privileges and immunities guaranteed by article IV 
are only those that “belong to citizenship”; an inference is possi- 


171. “It should first be noted that we use the term ‘immunity rule’ merely as a 
matter of convenience. The ‘rule’ is that one is liable for his negligent or tortious 
conduct. ... The immunity from suit granted charitable institutions, in actions involv- 
ing tortious conduct, is an exception to these rules.” Pierce v. Yakima Valley Mem. 
Hosp. Ass'n, 43 Wash. 2d 162, 165, 260 P.2d 765, 768 (1953). 

172. Ch. 10, supra. 

173. Conner v. Elliott, 59 U.S. (18 How.) 591, 593 (1855). 
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ble that the force of that article can be avoided with certainty only 
where the privilege or immunity does not attach to citizenship or 
residence as a matter of course, but only to membership in a special 
class. But the fourteenth amendment does not speak of the privileges 
and immunities of citizens of the states; it simply requires, for all 
persons within the jurisdiction, the equal protection of the laws. The 
limited character of the privilege or immunity would therefore seem 
to be irrelevant in the context of the Equal Protection Clause; and 
the present study has generated doubts as to whether it has the 
significance attributed to it in the context of privileges and im- 
munities.*™* 

The problem may be clarified if we refer again to debtors’ ex- 
emptions. Some states, probably a majority, have avoided the prob- 
lem of invidious discrimination against foreigners simply by 
making the exemption laws of the forum applicable to all persons 
without distinction as to residence. As we have seen, this is highly 
objectionable if debtor and creditor have a common foreign domi- 
cile;* with respect to actions by local creditors, however, it is 
unobjectionable on constitutional grounds. Certainly all debtors, 
domestic and foreign, are accorded equal protection of the laws. It 
is true that such a policy sacrifices the domestic interest in protect- 
ing local creditors where the law of the creditor’s domicile gives the 
debtor less protection than does the law of the forum; but the local 
creditor who suffers as a result can hardly complain. He cannot 
demand that his home state set up intricate classifications in order to 
protect him to the full limit of its power to do so. The purpose to 
treat all debtors equally without regard to whether they are domes- 


174. The concept that the privileges and immunities guaranteed by article IV are 
only those that “belong to citizenship” was not taken as seriously in the former study 
as the discussion in the text may seem to imply. The position taken was that if a 
state, having a policy for the protection of local married women, were to deny that 
protection to all foreign married women at the suit of local creditors, the Privileges 
and Immunities Clause would be infringed. Thus there was a basic repudiation of the 
restrictive interpretation. One alternative to the unconstitutional denial of the 
privilege to citizens of other states would be to extend it to them generally; but this 
appears to be irrational where the foreign married woman is unprotected by the laws 
of her home state. Hence we turned to the intermediate course of classifying all 
married women according to the protection afforded by the domiciliary law, which 
appears eminently reasonable and nondiscriminatory. But since there are some situa- 
tions in which it appears difficult to accept the bona fides of such classifications, we 
resorted again to the rejected concept of privileges that inhere in citizenship in order 
to fortify the reasonableness of the classification in a clear case. This makeweight 
argument now seems inconsistent with the underlying premise as to the character of 
the rights protected. 

175. See text at note 128 supra. 
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tic or foreign, and the purpose to simplify law administration by 
obviating frequent reference to foreign law in matters of small 
moment, surely justify such a policy. 

On the other hand, we have firmly concluded that those states 
that indiscriminately deny the benefit of local exemption laws to 
nonresidents violate the Equal Protection Clause. The question is, 
what courses are open to such a state in order to conform to the con- 
stitutional requirement, other than extending the benefit of local 
exemptions to nonresidents? 

One such course, actually adopted by some states, is to give non- 
residents the benefit of the exemption laws of their respective 
domiciles.** This is unobjectionable on constitutional grounds. To 
the extent that it affords more liberal exemptions than those pro- 
vided by the law of the forum it sacrifices the domestic interest in 
protecting local creditors; but such differential treatment of credi- 
tors is amply justified by the purpose of avoiding conflict with the 
interests of sister states. This, it may be observed at this point, is a 
basic principle of general applicability: a purpose to avoid conflict 
with the interest of another state or nation is a legitimate basis for 
classification. From the standpoint of the debtors, while some of 
them are treated less generously than others, the distinctions made 
are not arbitrary but are the result of a reasonable classification ac- 
cording to the protection afforded by the home state. 

May the state adopt the intermediate course and, instead of 
giving nonresident debtors broadly the benefit of the law of the 
forum, or of the law of their respective domiciles, give them no more 
than the lesser of the two exemptions, thus maximizing its interest 
in protecting local creditors without infringing the Equal Protection 
Clause? We think that it may. We have already explained our rea- 
sons for this view in discussing the foreign charity and the foreign 
married woman. Here as in those cases it is easy to discern two state 
policies: one for the protection of local creditors, subject to an over- 
riding exception in favor of local debtors. The only difference is 
that debtors’ exemptions exist for the potential protection of all resi- 
dents of the state, while charitable immunity and the disabilities 
of coverture exist for the benefit of special classes. That difference 
seems without significance in a discussion of the Equal Protection 
Clause; and, indeed, it would seem anomalous to make a distinction 
in this respect between an alien debtor, residing in a sister state, who 





176. See note 121 supra. 
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can invoke only the Equal Protection Clause, and the nonresident 
debtor who is a citizen of a sister state, and can invoke both clauses. 

While we think a state may adopt such a policy, we think it un- 
likely that any state would do so, or that it would be well advised 
to do so, in such a context as that of debtors’ exemptions. Here the 
amounts involved are typically small, the cases are likely to arise in 
inferior courts, and the burden of inquiry into foreign law is dispro- 
portionately great. The forum state’s own interest in the expeditious 
and convenient administration of justice may well outweigh its 
interest in assisting local creditors to squeeze marginal dollars out of 
foreign debtors. The case of the local resident injured by a foreign 
charity, liable under its domiciliary law, is quite another matter; the 
state that fails to afford maximum recovery in such cases has prob- 
ably not consulted its true interests. 

We think the intermediate course is also available in other 
situations in which we have previously doubted its appropriateness. 
If the Statute of Frauds is regarded as expressing a policy of pro- 
tection for persons charged with promissory liability, the persons 
intended to benefit are primarily local residents; and while a state 
could not justify refusing its protection to all nonresidents, it could 
justify, so far as the Constitution is concerned, withholding the 
protection of the local statute to the extent that it exceeds the pro- 
tection afforded by the law of the domicile.’ As in the context of 
debtors’ exemptions, however, the game might not be worth the 
candle; the more altruistic and more convenient practice of applying 
the local statute to all alike—in actions by local creditors—seems 
definitely preferable as a matter of policy. It may be that such con- 
siderations as to the practical inutility of the intermediate course in 
this context influenced our earlier opinion as to its validity; but of 
course it is unfortunate for such considerations to influence the de- 
termination of the constitutional question.’ 

The most difficult situation in which to justify classification in 
terms of the nonresident’s home law has seemed to us to be that 
involving the rule that actions for personal injuries shall survive the 


177. For the contrary view, see ch. 10, supra. 

178. Following the same basic analysis, the intermediate course of classification 
according to the law of the state where the mortgagor resides should be available 
in the case of the North Carolina statute barring deficiency judgments on purchase- 
money mortgages, and there the stakes may be sufficiently great to warrant the trouble 
involved. See Bullington v. Angel, 220 N.C. 18, 16 S.E.2d 411 (1941), discussed in 
ch. 10, supra. 
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death of the tortfeasor.'”® California, along with a number of other 
states, has by statute abrogated the common-law rule of abatement, 
and the California Supreme Court has applied the principle of sur- 
vival to a situation in which, all parties being residents of California, 
the injury occurred in Arizona, where the common-law rule of abate- 
ment prevailed.’ This decision properly effectuated the interest of 
California without impairing any interest of Arizona.'*' What of the 
situation in which an Arizona plaintiff brings his action in California 
against the administrator of the deceased California tortfeasor? 
Rather plainly, for California to deny the benefit of its survival 
statute to nonresidents generally would be a violation of the Equal 
Protection Clause (or the Privileges and Immunities Clause). 
Would it be permissible to grant that benefit or deny it according to 
whether the law of the state where the plaintiff resides also provides 
for survival? 

In a superficial way, it might be said that California has an 
“interest” in protecting the estates of local decedents against tort 
liability, subject to an overriding exception in favor of securing com- 
pensation for local victims. But an interest is the product of the 
application of legal policy to a state of facts; and it is questionable 
whether California can be said to have retained a policy of protect- 
ing the estates of decedents against liability for their torts in any 
situation. If not, California can have no interest in their protection, 
and there is no California law in existence to preclude recovery by 
any nonresident. Because we could not discern in California law any 
residual policy for the protection of decedents’ estates we have pre- 
viously expressed the opinion that a classification of nonresident 
plaintiffs according to their domiciliary laws in order to determine 
their right to sue California estates would be not so much a differ- 
ential treatment in good faith of persons differently situated as a 
mere attempt to preclude recovery by as many foreigners as possi- 
ble.282 

We adhere to the view that differential treatment of nonresidents 
on the basis of their domiciliary laws cannot be justified unless the 
law of the forum expresses two policies, one of which sustains the 
judgment against the disfavored nonresident. We fear, however, that 
in concluding that California retained no policy for the protection of 





179. See ch. 10, supra. 


180. Grant v. McAuliffe, 41 Cal. 2d 859, 264 P.2d 944 (1953). 
181. Ch. 3, supra. 


182. Ch. 10, supra; see also ch. 3, supra, at 155. 
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decedents’ estates we may have ventured beyond the proper func- 
tion of the conflict-of-laws technician. That function is to analyze 
the applicability of a state’s law to cases having foreign aspects, 
given the state’s authoritative determination of the policies expressed 
in its laws and its interest in applying those policies. Except in ex- 
treme cases, the authoritative determination of the policy and of the 
circumstances in which the state has an interest in applying it are to 
be accepted, whether the technician as a lawyer-at-large would 
agree with the determination or not. Even now we cannot imagine 
a responsible court’s holding that a statute abrogating the common- 
law rule of abatement leaves in force a residual policy for the pro- 
tection of local estates against tort liability; but if the California 
courts should declare that such is the correct interpretation, we 
could say only that the decision was unfortunate, not that it was 
“erroneous” or violative of constitutional principle. In that event we 
should have to concede the validity of a classification of nonresident 
plaintiffs according to the laws of their home states. 

We advocate a method of conflict-of-laws analysis that empha- 
sizes the governmental interest of the individual state and in 
general counsels that the courts of the state should decide conflict- 
of-laws cases in such a way as to maximize, or at least not ignore, 
those interests. Because such a method quickly encounters problems 
of discrimination, we have been at pains to acknowledge the force 
of constitutional restraint, and have declared our intention of lean- 
ing over backward in order to give the constitutional prohibitions 
against discrimination maximum scope. In considering the reason- 
ableness of classifications in terms of the law of the nonresident’s 
home state, however, and in taking the view that such classifications 
are permissible only in a very narrowly defined type of case, we 
seem to have leaned too far backward, with the inevitable result.1** 


v. LATENT DIsCRIMINATION IN CONFLICT-OF-LAWS RULES 


Analysis in terms of governmental interests will reveal, we 
believe, that many a conventional conflict-of-laws rule discriminates 
arbitrarily against residents and citizens of the state adhering to and 
applying the rule. It is, of course, difficult to adduce specific author- 
ity in support of this position. Discussions of conflict-of-laws prob- 

183. This need not be understood as a definitive retraction of the earlier opinion. 
Both studies are regarded as tentative, and relate to an area in which there is little 


authoritative guidance. It seems appropriate to tender both views for the consideration 
of other students of the problem. 
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lems in terms of governmental interests have been relatively rare. 
The natural-law flavor of rules such as those referring to the law 
of the place of contracting, or the law of the place of injury, has had 
a tendency to create the impression that the results of applying such 
rules are not only reasonable but unavoidable. Moreover, because 
choice-of-law rules in particular are couched in neutral and imper- 
sonal terms, and seldom lead to perceptible discrimination against 
nonresidents, they have acquired an aura of irreproachability so 
far as discrimination is concerned. Nevertheless, instances of dis- 
crimination against nonresidents in conflicts cases have been found, 
and it is probable that the instances of discrimination against resi- 
dents are not only more numerous but more intimately related to 
the traditional conflict-of-laws system. 

Perhaps the most direct judicial support for the proposition here 
advanced is the case of Gregonis v. Philadelphia & Reading Coal & 
Iron Co.,'** involving the doctrine of forum non conveniens. The 
plaintiff, then a resident of Pennsylvania, was injured in the course 
of his employment in that state. Thereafter he became a resident of 
New York and brought action there against his employer, a Pennsyl- 
vania corporation. The appellate division reversed a judgment for 
the plaintiff and ordered the complaint dismissed on the ground 
that the injury occurred outside the state, the defendant was a 
foreign corporation, and the plaintiff at the time of the injury was a 
nonresident. The court of appeals in turn reversed this judgment and 
affirmed the judgment of the trial term: 


The courts of this state were primarily for the residents of this state. 
There must be some forceful and controlling reason entering into the very 
nature and essence of the action which would close their doors to its own 
citizens. ... 

A selection between resident plaintiffs—opening the courts to one and 
closing them to the other—would probably run counter to the constitu- 
tional provisions of section 1 of the Fourteenth Amendment of the 
Constitution of the United States, which reads: “Nor shall any State de- 
prive any person of life, liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction the equal protection of the 
laws.” ... When the Supreme Court says to one resident plaintiff, “We 
will not hear your case against a Pennsylvania corporation for a tort com- 
mitted within that State,” and has the power to say to another resident, 
“We will hear your case on like facts,” it comes very near to a violation of 
these constitutional provisions.1®° 


184. 235 N.Y. 152, 139 N.E. 223 (1923). 
185. Id. at 159, 139 N.E. at 225. 
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The support derived from this case is the stronger because it is by 
no means obvious that a classification that would deny the plaintiff a 
New York forum in this situation would be unreasonable. A desire to 
avoid an important change in the strategic relationship between the 
parties as the result of a subsequent event wholly within the plain- 
tiff’s control, as well as a desire to avoid the establishment of New 
York residences solely for the purposes of litigation, would seem to 
be adequate justification for a rule determining the applicability of 
the doctrine of forum non conveniens as of the time of the injury. 
On the other hand, New York’s giving effect to the subsequent 
change of residence so as to treat alike all who are residents when 
suit is filed, irrespective of residence at the time of the injury, is 
constitutionally unobjectionable. To the extent that this alters the 
position of the parties as it existed at the time of the injury, the 
change seems justified by New York's evidently strong policy of 
opening its courts to all residents alike.1%* 

If refusing access to the New York courts in the Gregonis situa- 
tion would amount to a denial of equal protection of the laws, so, a 
fortiori, would a similar refusal of access to those courts in an action 
by a nonresident citizen of New York. Yet according to a widely 
held belief, the forum non conveniens doctrine avoids conflict with 
the Privileges and Immunities Clause only when it is couched in 
terms of residence rather than citizenship.'*” Indeed, the Supreme 
Court has in effect said to Missouri that it may constitutionally 
adopt the principle of forum non conveniens only if it closes its 
courts to all nonresidents, including nonresident citizens of Mis- 
souri.** We have previously concluded that this is a mistaken view 
of the matter, and that a state may constitutionally include its non- 
resident citizens in the class of plaintiffs who are not precluded from 
resorting to its courts by the doctrine of forum non conveniens with- 


186. It would not contribute to the analysis to suggest that there is no change in 
the substantive rights and obligations of the parties, the right to sue in the courts of 
New York being merely “procedural.” The fact is that the change of residence gave 
the plaintiff an important strategic advantage he did not have before; and there have 
been instances in which the provision of a forum not previously available to the parties 
to an existing controversy has been thought, if not unconstitutional, repugnant to 
judicial sensibilities. Cf. Jacobus v. Colgate, 217 N.Y. 235, 111 N.E. 837 (1916). 
Whether the availability of the new forum results from a change in the plaintiff's 
residence or a change in the law of the forum, the justification for providing it 
should be determined by reference to the state’s interest in thus altering the original 
position of the parties. 

187. Cf. Douglas v. New York, N.H. & H.R.R., 279 U.S. 377 (1929). 

188. Missouri ex rel. Southem Ry. v. Mayfield, 340 U.S. 1 (1950). 
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out violating the provisions of article IV.'*° Here we submit the 
further proposition that nonresident citizens may not be excluded 
without infringement of the Equal Protection Clause. Nonresident 
citizens remain subject to compulsory process issuing from the 
courts of the state,’®° to the taxing power of the state,’’ and to the 
police powers of the state.’ They are clearly, therefore, persons 
“within the jurisdiction”; and there is no apparent basis for classify- 
ing them differently from residents for this purpose, such as that 
which has been suggested in the case of the plaintiff who has 
changed his residence between the time of injury and the time of 
bringing suit. 

The strongest support for the proposition that conflict-of-laws 
rules may discriminate arbitrarily between local residents is fur- 
nished by two Supreme Court decisions that do not even mention 
the Equal Protection Clause. In Hughes v. Fetter’* and First Nat'l 
Bank v. United Air Lines, Inc.,°* the Supreme Court held that 
statutes of Wisconsin and Illinois, construed as closing the courts 
of those states to actions for wrongful death occurring outside the 
state, were invalid as conflicting with the Full Faith and Credit 
Clause. In both cases the deceased was a resident of the forum 
state. In our view the decisions cannot be supported on the basis 
of the Full Faith and Credit Clause, but are readily supported by 
the Equal Protection Clause, these states having discriminated 
against certain of their own residents without reasonable justifica- 
tion.’®° Admittedly, one could wish for more direct support for our 
proposition than cases that do not cite the Equal Protection Clause; 
but the argument that the vice of the state legislation in those cases 
was arbitrary discrimination against local residents, rather than 
refusal of due deference to the law of another state, is a compelling 





189. Ch. 10, supra. 

190. Milliken v. Meyer, 311 U.S. 457 (1940). 

191. Cf. Cook v. Tait, 265 U.S. 47 (1924). 

192. Cf. Skiriotes v. Florida, 313 U.S. 69 (1941). 

193. 341 U.S. 609 (1951). 

194. 342 U.S. 396 (1952). 

195. See ch. 6, supra. The argument is too long even to be sketched here, but its 
essential points are: (1) The holding that full faith and credit requires the state to 
provide a forum is inconsistent with the Court’s reservation to that state of freedom 
to apply its own rather than the foreign substantive law (Hughes v. Fetter, 341 U.S. 
609, 612 n.10 (1951) ); (2) no reason consistent with other policies of the forum 
state appears for the differential treatment of residents killed within and those killed 
without the state; and (3) as a matter of history, the first of the two statutes, which 
seems to have inspired the interpretation of the other, appears to have been no more 
than an unwanted, but supposedly necessary, incident of a legislative scheme to dis- 
criminate against nonresident decedents killed by local defendants. 
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one; and until that argument is refuted we shall regard the cases 
as strongly supporting the proposition that unconstitutional dis- 
crimination against residents may be found in conflict-of-laws 
rules.}% 

Explicit, though non-authoritative, judicial support for invoking 
the Equal Protection Clause in ordinary conflicts cases to avoid 
arbitrary discrimination against local residents is found in an early 
Illinois case that involved the same statute, barring action for a 
“death occurring” outside the state. Confronted with a case in which 
a local resident had been injured in Illinois and had died in an 
Indiana hospital, the Illinois Supreme Court rewrote the statute so 
that the place of the “wrongful act, neglect or default” became con- 
trolling, rather than the place of death."*’ Two justices concurred in 
the result, but strongly objected to such manhandling of language 
that seemed plain and unambiguous. They would have allowed 
recovery on the ground that a legislative distinction between Illinois 
residents injured and dying within the state and those injured within 
the state and dying elsewhere, such that a remedy in Illinois courts 
and under Illinois law is available to the former but denied the 
latter, is unconstitutional as an arbitrary denial of the equal protec- 
tion of the laws.1** Exactly the same may be said of a similar dis- 
tinction between residents injured within and without the state. 

Similarly, we submit that the New York courts denied the equal 
protection of the laws to the deceased, or to her father, in the case of 
Kaufman v. American Youth Hostels, Inc.** In this case, be it noted, 
the discrimination resulted not from statutory language or con- 


196. It is true that the result in the Hughes case would probably have been the 
same if the deceased had been a nonresident: Wisconsin would still have been re- 
quired to entertain the action against the resident defendant. But that result may be 
rested on the Equal Protection Clause as applied in the Kentucky Finance case (see 
note 46 supra), or on the Due Process Clause (cf. note 47 supra), or, in the case of 
a citizen of another state, on the Privileges and Immunities Clause (but cf. Chambers 
v. Baltimore & O.R.R., 207 U.S. 142 (1907), discussed in ch. 6, supra at 305). But 
Wisconsin would not have been required to provide a forum if all the persons 
involved had been nonresidents; in that situation the doctrine of forum non con- 
veniens, approved in Douglas v. New York N.H. & H.R.R., 279 U.S. 377 (1929), 
would have supported dismissal. This result is difficult to explain if the Full Faith and 
Credit Clause is the source of the obligation to provide a forum; it is readily ex- 
plainable if the problem is analyzed in terms of unconstitutional discrimination. See 
ch. 10, supra. Whether the same analysis applies to the United Air Lines case 
depends upon how the doctrine of forum non conveniens should be applied when 
the Aefentent is a foreign corporation having its principal place of business within 
the forum state—a question beyond the scope of this study. 

197. Crane v. Chicago & W. Ind. R.R., 233 Ill. 259, 84 N.E. 222 (1908). 

198. Id. at 264, 84 N.E. at 224. 
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struction, but solely from the application of the choice-of-law rule 
referring to the law of the place of the injury. When a resident is 
killed by the negligence of a domestic corporation, and when the 
state has no policy for the protection of domestic charities, to allow 
recovery when the injury occurs within the state and deny it where 
the injury occurs in a state having no concern with the matter is 
purely arbitrary. At least if inquiry is limited to the policies im- 
mediately involved—i.e., the policy of protection and indemnity 
for the victim of wrongful conduct, and the policy of protecting or 
not protecting charitable enterprises against tort liability—there is 
no reasonable justification for thus drawing the line of classification. 
Whether a justification can be found in broader policies associated 
with the law of conflict of laws will be considered shortly. 

In Schmidt v. Driscoll Hotel? the Minnesota Supreme Court 
applied the law of the forum to hold a domestic liquor seller liable 
for injuries to a local resident resulting from the intoxication of a 
customer although the injuries occurred in Wisconsin. In so doing 
the court gave effect to the law and policy of Minnesota without 
impairment of any interest of Wisconsin.?°! Had it done otherwise— 
had it bowed to the urging of defendant’s counsel and to the weight 
of conventional doctrine, and applied section 378 of the Restate- 
ment***—it would have denied to the injured resident plaintiff the 
equal protection of the laws.?° 

Discrimination of this type is likely to occur not only as the result 
of statutory provisions respecting cases involving foreign factors, 
and of the application of ordinary choice-of-law rules, but also from 
the refusal to provide a forum on the basis of one of the traditional 
rules for refusing to entertain certain types of actions with foreign 
connections. In the well-known case of Loucks v. Standard Oil 
Company? the deceased, a resident of New York, was killed in 
Massachusetts by the negligence of employees of a New York cor- 
poration. He was survived by a widow and two children, also resi- 
dents of New York. The courts of that state were urged by the 
defendant to dismiss the action on the ground that the Massachu- 


200. 249 Minn. 376, 82 N.W.2d 365 (1957). 
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202. RESTATEMENT, ConFLictT oF Laws (1934). 
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setts law under which recovery was sought was “penal.” Judge 
Cardozo refused. His opinion is regarded as a progressive one, 
tending toward “a larger comity,”°? a more generous and less 
provincial recognition of foreign-based rights. The fact is, in our 
view, that the rejected course of refusing a forum for a claim for the 
wrongful death of a resident injured outside the state would have 
been a denial of the equal protection of the laws. We go further: 
Since it appears that the amount recoverable under the law of 
Massachusetts was less than that provided by the law of New York, 
the application of the law of the place of injury, depriving the plain- 
tiff of the full amount that would have been recoverable if the injury 
had occurred within the state, would itself have been a denial of 
equal protection if the plaintiff had asserted a right to the protection 
of New York law. This conclusion is subject to qualification: As- 
suming that the New York corporation was doing business in 
Massachusetts, New York was not compelled by the Equal Protection 
Clause to assert to the full extent its interest in protecting the local 
decedent and his dependents, but might reasonably limit the 
amount recoverable in order to avoid conflict with the interest of 
Massachusetts in limiting the liability of foreign corporations doing 
business there, in respect of injuries arising out of that business. But 
the choice between these two courses, which New York was free to 
make, was not even considered. 

Even the ancient doctrine that a court will not entertain an 
action for trespass to foreign land*** may lead to a denial of equal 
protection where the complaining party is a local resident. The 
doctrine is pregnant with injustice even where the plaintiff is a non- 
resident.*”” Where the plaintiff is a resident the denial of a forum to 
him differentiates him from his fellow residents for no better reason 
than that “English juries in the thirteenth century were expected to 
have personal knowledge of the dispute presented to them.””* It 
may be that, at least in the present state of legal thinking, such a 
classification is reasonable merely because it observes “the ancient 
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landmark, which thy fathers have set.”*°° It may even be that 
practical difficulties involved in the determination of foreign titles, 
or deference to the interest of the situs state in determining ques- 
tions of title, may possess enough vitality to justify the classifica- 
tion.??? But at least one state has gone far in the direction of 
recognizing the right of a local plaintiff to a local forum in cases 
involving foreign land titles. Two Maine corporations conducted 
mining operations on adjoining tracts in Arizona. The Maine court 
entertained an action brought by one against the other, based on 
the contention that the defendant had removed ore from the plain- 
tiffs property, the court’s theory being that the gravamen of the 
action was the recovery of money had and received by defendant for 
chattels converted and sold. “It is true... that great difficulties must 
be encountered in litigation so far from the base of supplies of 
evidence and experience. ... We are of opinion, however, that great 
difficulties will not justify this court in declining to take jurisdiction 
of a controversy between Maine citizens or corporations involving 
only the disputed ownership of personal property.”*** The Massa- 
chusetts court, dismissing a similar action between the same parties, 
scoffed at the sophistry of the argument that the character of the 
action could be changed from local to transitory by waiving the 
trespass and suing for conversion, where the ultimate issue is title 
to the land; nevertheless, it respected the Maine court’s decision to 
entertain the action, “for the reason that the parties are both citi- 
zens of that State, which is one of the grounds inducing that court 
to assume jurisdiction of a cause of action apparently the same as 
that here alleged.”*” 

We are thus brought to the question whether higher considera- 
tions of policy, transcending those immediately involved in a partic- 
ular case, can justify the discriminations against local residents 
that are produced by conventional rules of conflict-of-laws; or, in 
other words, whether the discriminations produced by the system 
of rules for dealing with conflict-of-laws cases are justified by the 
necessity or desirability of the system itself. This abstruse question 
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is best approached in the context of a concrete fact situation, and 
for the purpose we select the problem of the Statute of Frauds, al- 
though many another situation would serve almost equally well. 

Suppose that two residents of Delaware, being casually in New 
York, engage in conversations that, according to the contention of 
one of them, result in a contract. Action on the alleged contract is 
brought in Delaware. Delaware has a Statute of Frauds such that, if 
the case were a purely domestic one, the defendant would have a 
complete defense. New York has no such statute. According to 
traditional doctrine, the Delaware court has only to determine 
whether the Delaware statute concerns substance or procedure. If 
it decides that the statute is a procedural one, the Delaware statute 
applies and the defendant wins. If it decides that the statute is sub- 
stantive, relating to the validity of the contract, then the New York 
law applies, the Delaware statute is inapplicable, and the plaintiff 
wins. Suppose that the court decides that the question is one of sub- 
stantive law, and that New York law governs. Thus the defendant is 
denied the protection that is afforded other Delaware residents 
similarly situated except for the circumstance that here the contract 
is made in New York. Does this differential treatment deny him the 
equal protection of the laws, or does the circumstance that the con- 
tract was made outside the state provide a reasonable basis for the 
classification??* 

There has been a phase of legal thought, not susceptible of ac- 
curate dating but prominent in the first third of this century, and, 
unhappily, not yet extinct, according to which this question would 
be an incomprehensible one. “The Constitution ; d the first princi- 
ples of legal thinking allow the law of the place vhere a contract is 
made to determine the validity and the consequences of the act.” 
To distinguish between contracts made within the state and those 
made in other states is not only reasonable but imperative. Of course 
there can be no question of denial of equal protection when Dela- 
ware refuses to extend to one of its residents the benefit of its law 


213. The problem might be stated conversely: Delaware has no applicable Statute 
of Frauds, but New York has. A decision applying the law of New York as that of the 
place of contracting would deprive the plaintiff of a remedy that would have been his 
but for the circumstance that the contract was made in New York. This form of the 
problem might be borne in mind by those who think of the Statute of Frauds as 
nuisance legislation expressing no real governmental policy. See Ehrenzweig, The 
Statute of Frauds in the Conflict of Laws: The Basic Rule of Validation, 59 Cotum. 
L. Rev. 874 (1959). 
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when the question at issue is the validity of a contract made in New 
York. 

On the assumption that there are few scholars today who would 
endorse this position, we refrain from mounting the obvious attack 
against it. We shall only point out that, when a similar problem was 
presented to the Delaware court, that court did not assume that any 
such territorialist principle was enforced by natural law. Rather, it 
concluded that the local Statute of Frauds was designed for the 
protection of Delaware citizens, and, coldly calculating the prob- 
abilities, set out to determine which of the alternative lines of 
reasoning available to it would in the long run best effectuate that 
policy. It concluded that the maximum protection for Delaware 
residents could be secured by characterizing the local statute as sub- 
stantive, so that it would apply to all contracts made within the 
state." Its calculus of the probabilities is not obviously correct; 
with at least as much justification it might have concluded that 
maximum protection would have been secured by holding the 
statute procedural, or both procedural and substantive,”'® thus 
putting the New York law out of consideration. When it is so evident 
that such questions are not determined by principles of natural law 
but by considerations of expediency it should be equally evident 
that the discrimination against local residents who are not protected 
by the solution is not so easily to be justified. 

The modern defense of such differential treatment would be 
more sophisticated. Without contending that the first principles of 
legal thinking require reference to the law of the state of contract- 
ing, it would assert the need for a relatively simple set of rules for 
the solution of conflict-of-laws cases, eschewing provincialism and, 
in the name of interstate and international legal order, providing 
for the uniform determination of any case without regard to the 
forum in which the action happens to be brought. The aspirations 
involved in such a defense are as lofty and laudable as they are 
unrealistic. The system of conflict-of-laws rules seeks a goal that is 
unattainable, given the judicial resources that are assumed; and in 
the process it creates false problems, which it frequently resolves in 
indefensible ways. 

If it is to be worthwhile at all, conflict of laws must adopt as its 
objective the resolution of conflicting state interests. This is a task 
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that might well be undertaken by the supreme legislative power in a 
federation of states, or by diplomats representing independent 
nations. Because of its essentially political character it is not one ap- 
propriately to be performed by courts. Moreover, experience amply 
demonstrates that the courts of states whose interests are sacrificed 
by the rules of the system cannot be relied on to bow to that result. 
The system burgeons with devices for escaping the unacceptable 
result: vague or multiple rules for choice of law; novel characteriza- 
tion; manipulation of the connecting factor; “local public policy” 
and “fraud on the law”; and application of the procedural law of the 
forum. The system has failed, and realistically must be expected to 
fail, because the objective it sets for itself is one that cannot be at- 
tained without the sanction of a higher legal authority than that of 
the states involved, and such authority is either nonexistent or un- 
exercised. 

The system ought not to concern itself with cases in which there 
is no conflict of interest between states. Because of the way in which 
it is constructed, however, it does provide for such cases, thus creat- 
ing false problems and, as often as not, solving them badly. Our 
hypothetical action between two Delaware residents concerning an 
alleged contract made in New York is just such a case. The Dela- 
ware courts have authoritatively declared that the purpose of the 
Delaware Statute of Frauds is the protection of Delaware residents 
against claims of promissory liability based on unreliable testi- 
mony.” Delaware has an interest in applying that policy for the 
protection of the local defendant. New York has no interest in the 
matter at all. There is no conflict between the interests of New York 
and Delaware, and hence no problem to be solved by the law of con- 
flict of laws. If the action were by a New York plaintiff against the 
Delaware defendant, Delaware might still apply its protective policy 
or it might, consistently with the Equal Protection Clause, withhold 
application of that policy in order to avoid conflict with New York's 
interest in having the expectations of the plaintiff vindicated. Where 
both parties are of Delaware, however, the only justification for 
denying protection to the local resident who contracted in New York 
must be that we feel committed to a system that, in pursuit of an 
unattainable goal, finds it necessary to create false problems and 
resolve them in indefensible ways. 

In the present state of legal thinking it is not to be supposed that 
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the latent discriminations in conflict-of-laws rules will be invalidated 
overnight. There is widespread commitment to the system, with all 
its faults. Understandably, the Supreme Court will hesitate to de- 
nounce as unreasonable classifications based on familiar rules 
which, in turn, are based on natural-law concepts or on aspirations 
for uniformity and a serene supra-state legal order. When the 
infirmities of the system and its inherent limitations come to be 
fully understood, however, many of the absurdities it has spawned 
will be found violative of the Equal Protection Clause. 


Chapter Twelve 


THE VERDICT OF QUIESCENT YEARS 


Not lightly vacated is the verdict of quiescent years. 
Carpozo* 


Professor Alfred Hill recently weighed some ideas about conflict 
of laws advanced by this writer and found them wanting.’ His cri- 
tique seems to require an answer, though I approach the task with 
some reluctance. I do not relish the defensive attitude that is inevi- 
table in responses to criticism; I do not care for the excessive use of 
the first person singular that is unavoidable in such discourse except 
by resort to more distasteful alternatives. Moreover, in this instance 
I lack spirit for the kind of thrust and parry that sometimes char- 
acterizes such professorial encounters. I have no zeal to mount my 
typewriter and charge into the fray. The truth is that I am delighted 
that so competent a scholar as Professor Hill has taken note of what 
I have had to say, and has taken the trouble to articulate and publish 
his disagreement. In his negative reaction I am sure he is by no 
means alone, but others have, for the most part, been content simply 
to disagree and let it go at that. I welcome Mr. Hill’s critical analy- 
sis; it is better to die by the sword than to be ignored into limbo.” 

Mr. Hill’s analysis is responsible, informed, and fair. His dis- 
cussion is free from personalities in the invidious sense. He very 
courteously gave me a copy of the manuscript prior to publication; 
not only so, but we spent a full day discussing it together, with the 
result that some misunderstandings were clarified and (I believe) 
he modified his original reactions to some extent. It is perfectly 
clear that he is interested in sound legal scholarship rather than in 
scoring points in an academic fencing match. I hope that in this 
response I can maintain the same level of objective discussion. 
Copyright, 1961, by the University of Chicago. Reprinted by permission of the 
copyright owner. Original citation: 28 U. Cur. L. Rev. 258 (1961). 
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A prefatory word about my role as a conflict-of-laws pundit, as 
I conceive it: People doubtless write law-review articles for a variety 
of reasons. I do so, primarily, as a means of working through prob- 
lems that arise in the teaching of law-school courses. I do not con- 
ceive of myself as a pamphleteer, a crusader, a reformer. I seek 
understanding. One hopes, of course, that what one writes may be 
of help to the courts as they struggle with knotty problems; that it 
may be of help to advocates as they argue their cases; that it may 
provide insight for students, and stimulate them to think along what 
one believes to be constructive lines. One hopes, in a rather abstract 
and skeptical way, that one may thus ultimately have some influence 
for improvement of the administration of justice. Because of such 
background hopes, I sometimes tend to write as if I were advocating 
a program for immediate action; but I have no delusions on that 
score. When I say that “We would be better off without choice-of- 
law rules’? I state a conviction; I do not, however, “take the helm 
while tossing overboard the compasses, sextants, and other naviga- 
tional aids which centuries of effort have devised.” I am not a man 
of action; I am a classroom man. My convictions are published so 
that people like Mr. Hill can cut them to pieces. If anything remains 
to influence the growth of the law, that will be gratifying. In the 
meantime my primary purpose will have been accomplished: so far 
as I am concerned I can teach conflicts more effectively, with more 
insight, and with more integrity. 

I began teaching conflicts in 1946, without the dubious advan- 
tage of having studied the subject in law school. My experience 
during the following decade must have paralleled that of almost 
every newcomer to the subject: it is indeed a field of sophism, 
mystery, and frustration. Time after time the courts have refused, 
with apparent perversity, to decide according to the rules in the 
book.’ What motivates them to do so? How is one to predict their 
behavior? On the other hand, the courts oftentimes applied the 
rules literally and blindly, without regard to results that were seem- 
ingly indefensible. As others have done, I found inspiration in the 
writings of Cook® and Cavers,’ as well as of others whose influence 
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has previously been acknowledged. Yet my troubles persisted. In 
particular, I found students quite unreceptive to the Cavers ap- 
proach, for reasons that he himself has succinctly stated.* 

In 1957-58 I enjoyed, at the Center for Advanced Study in the 
Behavioral Sciences at Palo Alto, what some unidentified genius has 
called “the leisure of the theory class.” I regarded my troubles with 
conflict of laws as sufficiently important to justify the devotion to 
them of this rare opportunity to spend a year in undistracted reflec- 
tion. The outcome was the series of articles discussed by Mr. Hill. 
As he correctly states, the earliest of the articles laid down the basic 
lines of the analysis. Later articles have in the main adhered to the 
fundamentals, with some modification and elaboration.’ It remains 
to be seen how well the thesis can be defended against Mr. Hill’s at- 
tack. 


I. 


Mr. Hill divides his criticism into three main parts," the first of 
which is entitled “The Purported Demonstration of the Inadequacy 
of the Traditional System.” Here, I am sorry to say, I think Mr. Hill 
has constructed a straw man to be the target of his destruction. He 
attributes to me a purpose to demonstrate how formal choice-of-law 
rules characteristically operate,’' and demolishes any such demon- 
stration by observing that no empirical data are adduced to indicate 
the relative frequency with which the rules of the system are applied 
to give undesirable results. I can only reply that I have no such pur- 
pose; the purpose was rather to take the system at its face value, and 
determine what results it would produce if its rules were faithfully 
and consistently applied. That the undesirable results thus indicated 
were “characteristic” of the operation of the rules in real life I did 
not assume; on the contrary, I said—and Mr. Hill quotes the pas- 
sage’°—“A sensitive and ingenious court can detect an absurd result 
and avoid it; I am inclined to think that this has been done more 
often than not and that therein lies a major reason why the system 
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has managed to survive.”'* As Mr. Hill noted, I also spoke of the 
“escape devices” available to the court desirous of manipulating the 
system to avoid absurd results.‘* Mr. Hill regards these as “extra- 
ordinary concessions”’ by a critic of the traditional system. They do 
not seem to me to be extraordinary at all. They belong to our com- 
mon fund of knowledge about the system; my point was, and is, 
that “it is a poor defense of the system to say that the unacceptable 
results which it will inevitably produce [if it is taken at face value 
and the rules are faithfully and consistently applied] can be averted 
by disingenuousness if the courts are sufficiently alert.”'® 

Mr. Hill’s interest in empirical data is understandable in light of 
the modern tendency of legal research to be fact-oriented—a tend- 
ency with which I have no quarrel. The faculty at the University of 
Chicago, to which I then belonged, is perhaps distinguished by its 
enthusiasm for the value of empirical investigation. That type of 
research has not, however, rendered legal analysis obsolete. There 
are problems that can be resolved only by factual investigation; as a 
rule, however, the problem can be stated only by means of legal 
analysis. 

In my presentation of the problem I did not employ factual data 
on the incidence of the various type-cases, nor did I count the 
number of times that courts reached the indicated result as com- 
pared with the number of times they avoided it by manipulating 
the system. Instead I used the device of the hypothetical case. This 
procedure seems to distress Mr. Hill, but it is surely not lacking in 
respectability. It is familiar enough to the classroom-oriented writer. 
When the Palsgraf case is reached in the course on torts, the in- 
structor is likely to put some such problem as this: A box lies in an 
alley. A truck-driver acts in such a way as to create an unreasonable 
risk of harm to the property interest of the owner of the box. Un- 
known to the truck-driver, a small boy is playing inside the box, 
and is injured. Is the driver liable for the injury to the boy? No one 
asks how often this has happened. There need only have been one 
case of a real boy in a real box; indeed, if the instructor is sufficiently 
imaginative—and imagination in the construction of hypothetical 
cases has traditionally been a mark of the superior instructor—there 


13. Ch. 4, supra, at 181. 

14. Pp. 468-69. 

15. P. 469. 

16. Ch. 4, supra, at 181. 

17. Palsgraf v. Long Island R.R., 248 N.Y. 339, 162 N.E. 99 (1928). 


588 THE CONFLICT OF LAWS 





need never have been a real boy in a real box at all. The imaginary 
case serves to test the doctrine. It might, indeed, be useful or at 
least interesting to know the magnitude of such occurrences, so that 
the economic and social impact of the doctrine might be judged. 
But the empirical problem does not present itself until it is revealed 
by analysis. 

It happens that in conflict of laws it is possible, given certain 
assumptions, to state all possible hypothetical cases. The creative 
imagination that ordinarily goes into devising ingenious variations 
is not required. All that is necessary is a rather pedestrian tabulation, 
according to quasi-mathematical principles, of the possible com- 
binations of factors assumed to be relevant variables. This procedure 
may not be possible in any other area of the law. At any rate, the 
tables that appeared in the early articles—tables that Mr. Hill treats 
with more kindness than some critics*—are nothing more than 
enumerations of the full range of hypotheticals. Nothing is assumed 
or implied as to the probable frequency of the various cases, except 
in a few instances where a common-sense judgment may be made 
as to the probabilities—e.g., the likelihood that a particular combina- 
tion will occur may be lessened by the fact that in normal cir- 
cumstances service on the defendant cannot be perfected by the 
court designated as forum; or it may be assumed that, when parties 
in different states are negotiating by correspondence, it is a priori 
as likely that the acceptance will be posted in one state as in the 
other. Mr. Hill, I believe, understands this fully, though he inac- 
curately refers to the method as “statistical.”"* He simply feels that 
the infirmities of the system cannot be established without factual 
data to supplement the analysis. 

Suppose that a married woman resident in Maine, where the 
disabilities of coverture have been removed, contracts to guarantee 
her husband’s obligation to a Massachusetts creditor. The contract 
is “made” in Massachusetts, and the creditor's action is brought 
there. Massachusetts law provides that married women may not 
bind themselves for the debts of their husbands. Has any instructor 
in conflict of laws ever failed to put to his class this variation of the 


18. They were lampooned in Horowitz & Netterville, Unprivileged Refusal to Reap 
Where One Has Not Sown, 12 J. Lecau Ep. 201, 204-05 (1959), and numerous com- 
plaints concerning them have been brought to my attention. I regard them as an aid 
to analysis; but, of course, to the extent that they serve as such, they require thought. 
Thus they are, naturally, objectionable. Mr. Hill has voiced no such objection; he 
merely wants statistics in addition. 
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facts in Milliken v. PrattP*° Has anyone ever hesitated to do so be- 
cause of ignorance as to the frequency with which such a case may 
arise? Is it not enough, for purposes of analysis, that the case is not 
impossible, just as the boy in the box is not impossible? I do not 
know how often the configuration has arisen; one may guess that it 
is relatively rare, since it may be that the Massachusetts creditor 
would require a deal of luck to effect service of process on the non- 
resident defendant in Massachusetts. Further, I do not, of course, 
know whether, in such cases as have arisen, the courts have followed 
the book and applied the law of the place of contracting to free the 
emancipated married woman from her honest obligation, or whether 
they have more or less ingeniously contrived a way to avoid that 
result. I know only that such a combination of facts may arise, and 
that if it does the system directs that the court render an absurd 
judgment. 

At the risk of being branded a reactionary, I will go farther and 
say that I do not particularly yearn to know either the frequency of 
such cases or the figures as to their disposition. This would be 
interesting information, and it would no doubt provide convincing 
support for criticism of the system. The question, however, is 
whether its contribution to our appreciation of the problems of con- 
flict of laws would be sufficient to justify the cost of obtaining it. A 
substantial foundation grant would be required to finance the in- 
vestigation, and I, for one, do not feel in position to write the brief 
justifying the application. Study of appellate cases would not suffice; 
there would have to be study of the records of trial courts, without 
appropriate indexing aids; I would not be equipped for the task, and 
I think I could better spend my time otherwise. If there are others 
who regard this kind of research as fruitful and necessary, I wish 
them well; it’s just not my dish of tea. 

Perhaps it was inadvisable to speak of the unsatisfactory results 
in the hypothetical cases in terms of “cost”; yet Mr. Hill’s exception 
to the mode of expression strikes me as a trifle solemn. The expres- 
sion is metaphorical, in any event; even if empirical data were avail- 
able, to speak in terms of costs would be to employ a figure of 
speech. When one can show, as in the case of married women’s 
contracts, that application of the law of the place of contracting 
subyerts domestic policy without advancing foreign policy in four 
of the fourteen possible cases, and subverts foreign policy without 
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advancing domestic in two additional cases, one has not, to be 
sure, said anything very meaningful about the cost of the system in 
any literal sense; but if the traditional role of the hypothetical case 
has any significance, one has said something meaningful about the 
way in which the system regards state interests. May it not be said 
fairly, if not with literal precision, that the price of uniformity is the 
sacrifice of state interests in nearly half of the possible cases? If not, 
in the absence of supporting data, it seems to me that we shall have 
to avoid such statements as that “eternal vigilance is the price of 
liberty.” 

Mr. Hill is even more unhappy about the treatment of Grant v. 
McAuliffe” than about the treatment of Milliken v. Pratt. First, he is 
unhappy about the candid resort to fiction.** With respect to this 
precise count of the indictment, my only defense, perhaps, is that 
the law has always made use—profitably, for the most part—of 
fiction. With respect to the implications of the charge, more will be 
said in due course. 

Next, Mr. Hill suggests that it is “arguable” that the resort to 
fiction amounts to “nothing more or less than resort to familiar 
choice-of-law rules which... [Currie] believes advance the respec- 
tive interests of California and Arizona more effectively in this 
instance than the Restatement rule”;** and he regards my definition 
of the situations in which Arizona may assert an interest in the ap- 
plication of its law as extreme and artificial.*” Here we have two 
instances of either misunderstanding on Mr. Hill’s part or failure of 
communication on mine. It should not be impossible to remove the 
grounds for disagreement in such instances. 

It is true that many of the “connecting factors” that are familiar 
in choice-of-law rules will be found relevant in determining the 
extent of a state’s interest in the application of its law and policy. It 
does not at all follow that the utilization of such factors means that 
choice-of-law rules are being utilized. A choice-of-law rule purports 
to state the course that should be followed by any court; when the 
same factor is utilized in defining a governmental interest, we are 
concerned not with what every court should do, but with what will 
advance the interests of a particular state. Thus the Restatement 





21. See ch. 2, supra, at 95. 

22. 41 Cal. 2d 859, 264 P.2d 944 (1953); ch. 2, supra; Hill at 469-73. 
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THE VERDICT OF QUIESCENT YEARS 591 


says, in effect, that whether a cause of action for personal injuries 
survives the death of a tortfeasor shall be determined according to 
the law of the place of harm, irrespective of other considerations, 
and by any court whatever.** I concede California the right, if it so 
desires, to assert an interest in providing compensation for the in- 
jured plaintiff notwithstanding the death of the tortfeasor when the 
injury occurs in California; but this is not a choice-of-law rule: I 
would not expect Arizona to apply the California rule in those cir- 
cumstances, where to do so would interfere with Arizona’s (as- 
sumed ) policy of protecting the Arizona estates of deceased Arizona 
tortfeasors. If this is not plain enough, illustrations could be multi- 
plied indefinitely. 

The second failure of communication is not so easily explicated. 
Perhaps it will help if I am permitted to recount a bit of quite per- 
sonal history. As the article on Grant v. McAuliffe was originally 
written, I recognized only one basis for an interest on the part of 
Arizona in applying its protective policy: the domicile of the de- 
ceased tortfeasor in that state. The Article Editor of the Stanford 
Law Review at the time, Mr. William W. van Alstyne, took strong 
exception to this position, arguing that Arizona might legitimately 
assert an interest when property of the decedent was being adminis- 
tered in the state. I resisted his suggestion, arguing that such a 
position would be inconsistent: if Arizona asserted an interest where 
its own domiciliaries were concerned, it should logically and con- 
sistently acknowledge the interest of another state in which the 
decedent was domiciled. Mr. van Alstyne commendably persisted in 
his objection, and in the end convinced me that he was right. It was 
not for me to judge whether the claims of Arizona were logical and 
consistent; it was for the Arizona courts to declare the interests of 
the state, and if their determination could not be stigmatized as 
constitutionally unreasonable, it must be accepted. This is one of 
the many instances in which I gratefully acknowledge, with pride 
in the tradition, the contribution of the student editorial process. 

From this experience I learned an important point, to which I 
have tried to adhere consistently (without complete success): 
Determination of the policy expressed in a state’s law, and of the 
state’s interest in applying that policy to cases involving foreign 
elements, is not distinctively the task of the conflict-of-laws techni- 
cian. It is the task of the specialist in the type of domestic 
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law involved, e.g., the law of torts, or contracts, or mortgages.”" 
Ultimately, it is for determination by the state’s courts in the light of 
all the expert knowledge that can be brought to bear. The distinctive 
task of the conflict-of-laws technician (and it is one of diminishing 
importance ) is to take the state court’s determination of state policy 
and interest as given, subject to constitutional limitations, and then 
to determine how that interest is to fare in competition with (or in 
the absence of competition with) other interests. Of course, explicit 
determinations of policy and interest in the interstate context are 
rare. Thus it is necessary for the technician to postulate state policies 
and interests. This he does by bringing to bear what little he may 
be able to learn about the history and purpose of the domestic law 
of torts, or contracts, or mortgages. All of his conclusions as to such 
matters are tentative, and subject to modification on the advice of 
those who know better. 

Especially in the early articles, the tactic was deliberately 
adopted of conceding the state the widest reasonable latitude in 
asserting an interest in the application of its policy. The reason was 
that it seemed useful to determine what the ultimately selfish state 
would do, acting solely in furtherance of its short-range interest in 
connection with the specific law involved, with a view to examining 
the extent to which the state did not act in that way, and inquiring 
into the reasons for its failure to do so.”8 

As a result, it is not surprising that the early articles conveyed 
the unintended impression that they called upon the state courts to 
define state interests in the broadest terms permissible under the 
Constitution, without regard to the long-range interest of the states, 
and then to apply local law inflexibly in order to effectuate the im- 
mediate interests. That is the impression conveyed to Mr. Hill.” 
But by the time Mr. Hill wrote his article it should have been 
abundantly clear that this was not the thesis. The article on the 
Romero case*® recognized that delineation of the scope of a state's 
interest is a task of judicial statesmanship, and that a court may be 
well advised to consider the conflict with foreign interests that may 
result from a too selfish and provincial determination. For obscure 
reasons Mr. Hill seems to think that what was said in the Romero 
article does not count, or at least is not as important as the early 
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articles. Almost one detects a feeling that there can be no atone- 
ment for limited vision in the early stages of development. I trust 
there is no such principle, because in articles written since Mr. Hill’s 
I have made further changes, and I anticipate more to come in the 
future. 

Mr. Cavers has been more charitable. Regarding the Romero 
article as a major modification of the original emphasis on state 
“egocentricity,” he now finds it “rather difficult to differentiate” my 
views from his own." In a sense Mr. Cavers is right about the shift 
in emphasis; at least, after working through the Romero problem, I 
had the distinct feeling of having materially clarified my under- 
standing of the problem. It is fair to add that the mellower view was 
contained, if only in seed form, in the early articles,** although I 
doubtless wrote for the most part as if I were carried away by the 
indubitability of the interests as I had inexpertly defined them for 
formal purposes. 

To return to Mr. Hill and Grant v. McAuliffe: I do not insist 
that the Arizona court would be derelict in its duty if it were not to 
apply the Arizona rule of abatement in every case in which either 
(a) the decedent was domiciled there or (b) property of the decedent 
is being administered there. Clearly enough, the article itself 
recognized the possibility that an Arizona court might, in the exer- 
cise of moderation, limit Arizona’s interest to the one situation or 
the other.** Moreover, if Mr. Hill means to suggest, as I think he 
does, that a discriminating Arizona court would be well advised to 
apply its rule only where those interested in the estate were actually 
within the protection of Arizona’s policy, I have no basic quarrel 
with him; I only anticipate that the complications of administering 
the rule in such a particularized way would lead the court to frame 
its definition more broadly—a technique that is constitutionally 
sanctioned,** though of course “it does not follow that this is neces- 
sarily the basis to be employed in a critical study of the methods by 
which governmental interests may be rationally advanced.” In- 
deed, I can imagine an enlightened Arizona court’s holding that its 
abatement rule is only a relic of the past that no one has taken the 
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trouble to dispose of, and that the rule states no “real policy” (a con- 
cession in the original article upon which Mr. Hill seizes with 
apparent relish). In that event, I would expect the enlightened 
court not only to refuse to apply its law in a situation in which to do 
so would conflict with the policy of California, but also to overthrow 
the outmoded relic for domestic cases. If Arizona has no real policy 
of protection for the estates of deceased tortfeasors, there is no 
ground for thus curtailing its policy of requiring compensation for 
the injured. There is no reason why conflict of laws should provide 
a playground for timid reformers. 

Mr. Hill regards it as a “curious fact” that “California fares better 
under the Restatement method than it does under... Currie’s 
method—that is to say, the Restatement method yields results favor- 
able to California in a higher number of possible cases. . . . But Cali- 
fornia policy would not suffer, despite this difference, if both states 
adhered to the Restatement rule. If, as... Currie believes, the value 
of a choice-of-law rule is to be measured by the consistency with 
which it advances governmental interest, it would seem that, in this 
instance at least, he has chosen an unfortunate example to illustrate 
the costs of the traditional method.”** In turn, I find this a curious 
argument. On what basis does Mr. Hill identify himself with Cali- 
fornia?*’ True, the discussion proceeds on the basis of a case decided 
by the California Supreme Court; but if we identify ourselves with 
Arizona rather than California, we find, of course, that, conversely, 
the governmental-interest analysis yields results favorable to Arizona 
in a larger number of cases than does the method of the Restate- 
ment.** If we attempt to take a detached viewpoint, not identifying 





36. Pp. 471-72. 

37. The biographical sketch in the Directory of Law Teachers (1960) associates 
Mr. Hill with New York, Massachusetts, and Texas in addition to Illinois. 

38. The most convenient way of indicating the difference is to construct a table 
similar to Table 6 (ch. 3, supra, at 157), based on Table 7 (id. at 166). (The reader 
interested in the details of the analysis should refer to the tables cited.) Table 6 sum- 
marized the results of application of the place-of-injury rule; the following counter- 
part shows the results of each state’s following the analysis in terms of governmental 
interests: 

I. California interest advanced without det- 
riment to Arizona interest Case 2 (ACCC) 
Case 4 (CCAC) (2) 
II. Arizona interest advanced without detri- 
ment to California interest Case 12 (AAAC) 
Case 14 (ACAA) (2) 
III. California interest advanced at expense 
of Arizona interest Gase” 3) (GC AGC) 
Case 6 (AACC) 
Case 7 (CAAC) (3) 
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ourselves with either state, we might say that the differences 
between the two methods cancel each other out. With the Restate- 
ment method, in the cases of true conflict of interests, the interest of 
State C prevails twice as often*® as does that of State A. With the 
governmental-interest method, the interest of State A prevails twice 
as often as does that of State C. And who is to say which of these 
results is preferable? 

The trouble is that in order to take a detached viewpoint we 
must establish ourselves on Cloud Nine, or some other place out of 
this world (which, in a way, is what the traditional system expects 
of us). The significant thing about the comparison of the results of 
applying the place-of-injury rule with those of employing the inter- 
est analysis is not that in the first California’s interest prevails over 
Arizona’s conflicting interest six times and Arizona's prevails only 
three, while in the second the proportions are reversed. That 
phenomenon is an incident of the structure of the particular prob- 
lem, and there exist no scales in which to weigh impartially the 
desirability of the one result or the other. The significant difference 
lies in the fact that all the decisions indicated by the analytical 
method make sense from the standpoint of the court that renders 
them. There is no subordination of domestic to foreign policy; and, 
perhaps most significantly, there is no such stultifying decision as 
the Restatement calls upon the California court to render in the 
situation presented in Grant v. McAuliffe itself, subverting Cali- 
fornia’s interests without advancing the interest of any other state. 

It may help to bring the discussion back to earth if we speculate 


IV. Arizona interest advanced at expense of 
California interest Case 5 (CCCA) 
Case 8 (CCAA) 
Case g (ACCA) 
Case 11 (CACA) 
Case 13 (AACA) 
Case 15 (CAAA) (6) 


V. Neither interest affected Case 10 (AC AC) (1) 
VI. California interest impaired without ad- 
vancing any Arizona interest None 


| In the original Table 6 the cases were distributed as follows: 


| I. Case 2 (one) 
| II. Cases 12 and 14 (two) 
' III. Cases 3, 5, 6, 9, 11, 13 (six) 
IV. Cases 7, 8, 15 (three) 
V. Case 10 (one) 
| VI. Case 4 (one) 
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as to how Mr. Justice Traynor, author of the majority opinion in 
Grant v. McAuliffe, would respond to Mr. Hill’s argument. As an 
associate justice of the Supreme Court of California he cannot, of 
course, detach himself from his duty to effect the policy of California, 
as he determines it, and so to apply California law to situations in 
which its application is necessary to effectuate California policy, 
subject to constitutional limitations. In effect, Mr. Hill would say to 
him: I urge adherence to the rule of the Restatement, and applica- 
tion of the law of the place of injury even in the Grant v. McAuliffe 
situation, since, however indefensible the result may be in that 
situation, the over-all result (if Arizona also adheres to the Restate- 
ment, and blindly sacrifices her own interests) will be that Cali- 
fornia interests will prevail over Arizona’s in the greater number of 
possible cases of conflicting interests. 

I doubt that Mr. Justice Traynor would be persuaded. The prob- 
lem before him and his brethren in a case like Grant is to reach a 
rational and just result in determining the issue between the parties 
at bar. He has no way of knowing how California interests would 
fare if the principle urged by Mr. Hill were followed with respect 
to the many other matters covered by the Restatement. He can have 
no assurance that Arizona courts will really behave in the docilely 
eccentric way that Mr. Hill anticipates. The assumed prevalence of 
California interests is stochastic in the extreme. But above all, even 
if such co-operation by Arizona were assured, I think it highly un- 
likely that Mr. Justice Traynor would be willing to trade off the 
rights of the plaintiff in the case at bar in return for state policy 
gains in litigation between other parties. The court’s responsibility 
is the judicial one of finding a rational and just result in the case 
before it, not the political one of furthering some transcendent 
objective, whether it be the more complete effectuation of California 
policy in cases brought in other states, or the attainment of uni- 
formity of result wherever the case happens to be brought. 

And what argument would Mr. Hill address to the Supreme 
Court of Arizona? 

The value of a conflict-of-laws method is to be measured not by 
“the consistency with which it advances governmental interest”*® in 
the abstract, but by the extent to which it helps the courts of a 
particular state to reach rational and just results in the cases that 
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come before it, having regard to the policies expressed in the laws of 
that state and its interest in the effectuation of its policies. 

Mr. Hill notes that I did not attack the results actually reached 
in Grant v. McAuliffe and Milliken v. Pratt.*: It is indeed true that I 
supported, and do support, the decision in Grant v. McAuliffe; but 
the implication that the existing system works well is untenable. 
The decision in Grant v. McAuliffe was in the teeth of section 390 of 
the Restatement; it was excoriated by a defender of the faith;*? it 
was reached by the narrowest of margins. The precedents being 
divided on the question of characterization, a sensitive majority was 
able to avoid the absurd result demanded by defenders of the 
faith by preferring a characterization different from that which had 
become orthodox—if you will, by manipulating the loose apparatus 
of the system in order to reach a result deemed desirable on quite 
independent grounds. 

As Mr. Hill says, I did not explicitly indicate disagreement with 
the result in Milliken v. Pratt. That omission I now have the op- 
portunity to rectify. The discussion must proceed on two levels, 
because on its actual facts the case is not the typical one in which 
there is a clear conflict of interests. When the case came to trial the 
Massachusetts statutes had been altered so as to remove the 
incapacity that was imposed on married women at the time of the 
transaction. In the former discussion this change in law was for the 
most part left out of consideration so that the typical case of a con- 
tinuing conflict might be considered 

On the same assumption, that Massachusetts law at all relevant 
times imposed the incapacity, I suggest that the task of the Massa- 
chusetts court was, first, to determine the policy expressed in 
Massachusetts law. Assuming that the policy is found to be protec- 
tion of a susceptible class (as was assumed before), the next step 
is for the court to determine what married women and what trans- 
actions fall within the scope of the policy: i.e., in what situations 
the law must be applied in order to effectuate the legislative policy. 
At this stage the court may reasonably reach alternative results. It 
would be justified, as a constitutional matter, if it gave maximum 
scope to local policy by applying the law for the protection of all 
Massachusetts married women irrespective of other considerations. 
On the other hand, it might be well advised, and would be no less 
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justified, if it gave the policy a more restricted scope. It might reason 
that, when a local married woman deals with a merchant of another 
state, in which the incapacity is not provided by law, the merchant 
is at a disadvantage, and insistence on the policy of protecting the 
married woman will create a conflict with the interest of the foreign 
state, disappointing the reasonable expectations of the creditor. The 
court might, therefore, define the scope of the state’s interest more 
narrowly, and decline (in the absence of a clear legislative direction 
to the contrary) to apply the protective policy in this situation.* 
Note, however, that this result cannot be accomplished by adopting 
the rule that the law of the place of contracting is controlling. That 
rule would accomplish both less and more than is intended by such 
a line of reasoning. The place-of-making rule will catch the case 
of the contract made abroad by two Massachusetts domiciliaries; it 
will fail to give the foreign creditor the consideration intended for 
him where the acceptance is posted in Massachusetts. Moreover, 
it is not all foreign creditors who are entitled to this consideration, 
but only those who are accustomed to dealing with married women 
without worrying about questions of capacity; if the creditor’s state 
has the same law as Massachusetts, there seems no reason to treat 
him differently from Massachusetts creditors. 

If the Massachusetts court had formulated some such relatively 
narrow definition of local interests I would have no quarrel with it. 
It did not do so, however, but instead chose the place-of-making 
rule. In that light there is nothing good to be said for the decision. It 
is a precedent that has taught thousands of law students that the 
only consideration is place of making, tempered, perhaps, by “local 
public policy,” and so has been a source of mischief. 

If the Massachusetts law had not been changed, the best guess 
seems to be that the court would have held the law of the place 
of contracting “applicable,” but would have declined to apply that 
law on grounds of “local public policy.”** This brings us to the 
question of the decision as it was, on the facts as they were. The law 
of Maine, as the place of contracting, was held applicable, and no 
“local public policy” remained to obstruct its application. Mrs. 
Pratt was required to pay. The change of law intervening between 
the time of the transaction and the time of action was decisive. So 
long as we isolate the question of the “applicable law” from that of 
“local public policy” this interesting phenomenon may pass un- 
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noticed. Yet if we realize that the question of policy is implicit in the 
question of applicability, we are brought face to face with a problem 
of retroactivity. A contract unenforceable when made became en- 
forceable by virtue of a subsequent change in the Massachusetts 
statute. Before expressing an opinion as to the soundness of such a 
result, I need an answer to one question: Would the Massachusetts 
court have given retroactive effect to the new statute in a purely 
domestic case? If not (and there is at least a presumption against 
retroactivity for such legislation), then the decision in Milliken v. 
Pratt was wrong, because the statute should no more be given 
retroactive effect in a mixed case than in a domestic case. 


I. 

Having satisfied himself that the foundations of the traditional 
system of choice-of-law rules are secure, Mr. Hill turns to criticism 
of the governmental-interest analysis, or the particular version of 
that analysis under consideration. The first phase of his discussion 
is concerned with three points, the first two of which have also 
troubled other critics of the method. These relate to the function of 
“weighing” or “balancing” conflicting state interests, and to the prob- 
lem of the disinterested third state. 

Mr. Hill is not far from the mark when he states that a judgment 
as to whether a particular function is judicial or legislative “is 
essentially a judgment as to the proper distribution of power in 
our society, and not susceptible of being proved or disproved.” We 
all agree that courts make law. Mr. Hill would also agree, I take it, 
that in our society there is some limit to the law-making powers of 
the judiciary. I shall not say that our problem here is to determine 
where the line is to be drawn; that is a perpetual problem, and it 
would be as futile as it is unnecessary to attempt to resolve it for 
present purposes. I shall not even assert that the weighing of con- 
flicting governmental interests is peculiarly legislative in character; 
from a younger generation I have learned, better than I knew 
before, that in matters of conflict between state and national inter- 
ests the courts have no practical alternative but to weigh and choose, 
and that the Supremacy Clause** does not provide a sovereign solu- 
tion.*7 The problem with which we are here concerned relates to the 
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function of courts in true conflict-of-laws cases, i.e., cases in which 
there is conflict between the interests of two or more co-ordinate 
states. If we confine the discussion to the problem thus limited, there 
is hope that the area of disagreement may be reduced. 

Progress toward that goal may be facilitated by a reminder that 
my approach to the problem is that of a law teacher, not of an 
activist. Let me overstate the position in order to emphasize it: I do 
not care whether courts undertake to weigh and balance conflicting 
state interests or not.*® They are subject to many temptations to do 
so; plausible apologies for their doing so can be formulated; and the 
total failure of Congress—the body expressly invested with power 
to resolve such conflicts—to exercise its power is no doubt unbear- 
ably frustrating to men of action. If the courts succumb to such 
forces I shall not join an appeal to the tumbrels and the guillotine. 
I shall, however, have problems as a law teacher. The courts are not 
likely to make explicit the considerations that motivate the choice 
between one state interest and another; indeed, they are not likely 
to marshal, or to ask counsel to brief, the “legislative facts”** on 
which alone an informed choice can rest. They are much more 
likely to continue to proceed, as they have done in the past, on the 
basis of intuitive or sketchily informed judgments as to what is 
best for the country at large, or the community of nations, and to 
rationalize the result in terms of juridical concepts. 

Now, whatever else may be said on this subject, I refuse to 
pretend to my students that such rationalizations are meaningful. 


tive implications of such constitutional grants of federal power as the Commerce 
Clause and the Admiralty Clause. In this they differ from interstate conflicts, which 
tend to be more explicit. The Supreme Court might have taken the position that the 
federal interest must prevail in every case, or, contrariwise, that the state interest 
must prevail in every case, in the absence of clear expression of the congressional will. 
The result would have been to leave state interests (or federal interests, as the case 
might be) at the mercy of congressional inertia, much as judicial restraint in conflict- 
of-laws cases leaves interstate conflicts not only unresolved but unattended by any 
interested and responsible body. That result would have been particularly unfortu- 
nate with respect to federal-state conflicts, which, especially as regards interstate com- 
merce, often involve the corporate, or public, interests of government, whereas 
conflict-of-laws cases (as I define them: see ch. 5, supra, at 241 n. 190) involve 
governmental interests only as they are reflected in the outcome of private litigation. 
Thus there is greater justification for judicial intervention to resolve such federal-state 
conflicts. Moreover, while the Supremacy Clause does not provide a sovereign solu- 
tion, the ultimate paramountcy of national interests provides a guide for decision that 
is lacking where the competing interests are those of co-ordinate states. 

48. The position is stated more moderately and more accurately in ch. 5, supra, 
at 274; ch. 4, supra, at 183. 

49. See Karst, Legislative Facts in Constitutional Litigation, 1960 Sur. Cr. REv. 
75: 
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If students are to gain an intelligent appreciation of the reasons why 
courts decide as they do, and to be able to predict how they will 
decide in the future, they must certainly look behind such state- 
ments as that fraternal life insurance certificates are governed by 
the law of the state of incorporation because “entry into membership 
of an incorporated beneficiary society is more than a contract; it is 
entering into a complex and abiding relation... .”°° And when we 
look behind, is it not idle and dishonest to pretend that what we find 
is legal reasoning in any of its characteristic forms? Underlying the 
Bolin decision I can find only this chain of reasoning: Fraternal 
benefit societies serve a useful purpose; as a practical matter they 
cannot operate at all unless on a uniform basis; such organizations 
are sufficiently democratic that the member does not need the pro- 
tection his home state has sought to provide for him by law; there- 
fore they should be allowed to operate in every state in accordance 
with the law of the state of incorporation. This is not reasoning from 
precedent; this is not reasoning by analogy;** this is not statutory 
construction; this is not constitutional interpretation. It is indistin- 
guishable from the kind of reasoning to which the Missouri and 
Nebraska legislatures resorted in the enactment of their respective 
laws, although the conclusion agrees with that of only one of the 
two states. It is indistinguishable from the kind of reasoning to 
which the Congress would resort if it should give its attention to the 
problem. Whatever one may do with labels—whether we say that 
choosing on such a basis is a legislative function that courts should 
not perform, or whether we say that it exemplifies the judicial func- 
tion at its sophisticated best—one thing must be clear: no system of 
rules for choice of law can possibly accommodate, or rationalize, or 
guide the process. If courts must resolve problems in this fashion, by 
all means let them do so; but let us not delude ourselves with any 
notion that we can control or predict the process by a juridical 
science of conflict of laws. 

Let me retreat, now, from the extreme position and confess that, 
as one having some residual hope of contributing to the improve- 
ment of law administration, I am interested in whether courts 
“weigh” conflicting state interests or not. Naturally, a classroom 
analysis having no hope of recognition in the world of affairs would 
be unrealistic even by academic standards. Therefore I repeat that 

50. Sovereign Camp v. Bolin, 305 U.S. 66, 75 (1938). See ch. 5, supra, at 243; 


ch. 4, supra, at 183. 
51. Cf. Levi, AN InrRopucTION TO LEGAL REASONING (1949). 
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I believe courts should not attempt the weighing operation; that 
they are not equipped to marshal the facts necessary to inform their 
decisions in such a process; and that the choice between conflicting 
state interests should be left to Congress, to which it is expressly 
committed by the Constitution. 

The driving force that leads people to construct systems of con- 
flict of laws, or to call upon courts to weigh conflicting state inter- 
ests, is a compulsive feeling that conflicts must not remain 
unresolved, Congress has never acted in such matters, and cannot 
be expected to act comprehensively with respect to them.? The 
resulting situation is intolerable, especially in a federal union, 
where the power to resolve conflicts clearly exists. If they are not 
resolved, each state will effectuate its own interests so far as it can. 
The consequence will be that decision will vary according to the 
forum in which action is brought; an even more harrowing con- 
sequence will be that an attainable ideal will not be attained. 
Therefore, since Congress has not performed the function, the courts 
must do so by their own resources. I have been a victim of this 
compulsive feeling. As I reread the final paragraph of The Con- 
stitution and the Choice of Law® I am rather painfully aware that 
its final form is quite different from the original, which deplored 
unresolved conflicts in a federal union and called upon those who 
waste their energies in scholastic disputations to turn instead to 
drafting legislation for enactment by Congress. Only after prolonged 
wrestling with the devil did I come to realize that, with respect to 
any proposed resolution of a conflict of state interests, it may be 
appropriate to ask whether the better course is to leave the conflict 
unresolved. For example, it may very well be that it is better to 
allow the state of employment and the state of injury to effectuate, 
so far as they can, their conflicting policies as to workmen’s com- 
pensation than to have either Court or Congress determine which 
shall prevail; and that is in fact the situation in which Court and 
Congress have left the matter;** the Court by declining to “weigh” 
the conflicting interests and Congress by ignoring the problem. 

Two things follow: (a) Unless we are overwhelmed by an im- 
mature fear of uncertainty, there is no good reason why the courts 
should rush in to fill the breach left by the inaction of Congress; and 


52. See Hill at pp. 478-79. 

53. Ch. 5, supra, at 281-82. 

54. Alaska Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532 (1935); Pacific 
Employers Ins. Co. v. Industrial Acc. Comm’n, 306 U.S. 493 (1939). 
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(b) while I have no more illusions than Mr. Hill as to the extent to 
which Congress will interest itself in the power it has not exercised 
for 170 years, it is not unreasonable to call upon Congress, rather 
than the courts, to resolve interstate conflicts in any critical situation 
in which resolution is required as an alternative to peaceful co-exist- 
ence. It is not true, as Mr. Hill believes, that congressional action “to 
be adequate would have to take the form of a complete statutory 
system of choice of law.”*’ Perish the thought! 

In the same connection, as I reread the late Mr. Justice Jackson’s 
magistral address on the Full Faith and Credit Clause,°* I am sur- 
prised and strengthened by the extent to which my views on judicial 
activism in this context are derived from his. For example: 


Certainly the personal preferences of the Justices among the conflict- 
ing state policies is not a permissible basis of determining which shall 
prevail in a case. But only a singularly balanced mind could weigh 
relative state interests in such subject matter except by resort to what are 
likely to be strong preferences in sociology, economics, governmental 
theory, and politics. There are no judicial standards of valuation of such 
imponderables. How can we know which is the greater interest when one 
state is moved by one set of considerations—economic, perhaps—to one 
policy, and another by different considerations—social welfare, perhaps— 
to a conflicting one?®* 


And Mr. Justice Jackson had not despaired of the eventual assump- 
tion by Congress of at least some of its responsibility.°* 

Mr. Hill’s handling of this matter of the judicial function is deft 
and statesmanlike.*® He does not accuse me of being one of those 
naive persons who fail to appreciate that courts do and must make 
political decisions. Instead he states my position accurately and 


55- Pp. 478-79. 

56. Full Faith and Credit—The Lawyer's Clause of the Constitution, 45 Cotum. L. 
Rey. 1 (1945), reprinted in AssociaTION OF AMERICAN LAW SCHOOLS, SELECTED 
READINGS ON CoNFLICT OF LAws 229 (1956). 

57. Jackson, supra note 56, 45 Cou. L. Rey. at 28, AALS Reapincs at 250. 

58. Id., 45 CoLtum. L. Rev. at 5, 17, 21, AALS Reapincs at 233, 237, 244. 

59. Readers are likely to be misled, however, by his reference to the fact that in 
most states judges are elected (p. 476). Surely he does not mean that popularly 
elected judges have greater freedom to make law than judges selected in some other 
manner. From conversations with him I know that he was troubled by my statement 
that the function of choosing between governmental interests “should not be com- 
mitted to courts in a democracy.” Ch. 4, supra, at 182. He rightly concludes that 
this was intended to mean that the problem was one of separation of powers. P. 476. 
But the word “democracy” was there to be dealt with, and so Mr. Hill was impelled 
to remark that judicial legislation by elected judges “is not undemocratic in the 
sense that it is removed from popular control.” Ibid. That, for what it may be worth, 
is a proposition that must be admitted. 
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happily,® and finds inconsistency between the opposition to weigh- 
ing domestic and foreign interests and the wide latitude to make 
“political” decisions that is conceded to the courts in other matters, 
such as the delimitation of local interests. At this point, in the hope 
of reducing the area of disagreement, I presume to restate Mr. Hill’s 
argument in a form that makes it, perhaps, more effective as criti- 
cism, and also makes it possible to answer the criticism more clearly. 

Reformulated, the criticism would run thus: Currie denies the 
propriety of the court’s “weighing” the interest of the forum state 
against that of the foreign state, primarily on the ground that this 
is a political function of a “very high order.” Yet he concedes that, 
in determining what the policies and interests of the forum state 
are, the court not only may but should take into account the pos- 
sibility that broad and provincial definitions may result in conflict 
with the interests of another state, and may properly adopt a 
moderate definition in order to avoid such conflict. Is not this process 
of definition in the light of foreign interests substantially the same 
as that involved in weighing interests? Has not the so-called 
“political” function of weighing simply been moved back a step, and 
given a different name? 

There is a degree of force in such criticism. For purposes of the 
discussion let it be conceded that the difference is largely semantic: 
that in thus approaching the problem of defining domestic policies 
and interests the court must take into account “legislative facts” 
which it is not ideally equipped to assemble, and that its appraisal 
of those facts requires reasoning and judgment of the legislative 
type. But though the differences may be semantic, they are never- 
theless of very great significance. The process of defining policy and 
interest is the process of construction and interpretation; the con- 
siderations actually motivating the court are likely to be made 
explicit, and legislative correction of the result is invited. By con- 
trast, the process of “weighing” competing interests is likely to 
obscure the problem and the motivating reasons for the decision, 
and moreover to assume a mystical form that tends to paralyze the 
legislature. 

Thus the Jones Act® provides that “Any seaman who shall suffer 

60. Pp. 276-77. I particularly appreciate his contribution of the term “indigenous 
interests.” Ibid. This expression conveys well the important point that the local inter- 
ests that a court should advance are the product of policies designed to regulate the 
domestic order, and not of a raw desire to subordinate the interests of foreigners to 


the selfish “interests,” unrooted in domestic law and policy, of local people. 
61. 41 Stat. 1007 (1920), 46 U.S.C. § 688 (1958). 
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personal injury in the course of his employment may... maintain 
an action for damages....” Despite the generality of the act, it is 
not clear whether it should be applied in certain mixed cases, e.g., 
where a foreign seaman is injured aboard a vessel of bona fide 
foreign registry in an American port. If the Supreme Court were to 
hold, as it has been urged to do, that the law of the flag is determina- 
tive,” the natural-law flavor of the decision would seemingly re- 
move the matter to a plane beyond the reach of legislative 
rectification. This would be true whether in applying the rule the 
Court acted mechanically or because it believed, with Professor Hill, 
that choice-of-law rules aptly reflect governmental interests. Much 
the same effect would follow if the Court, after making explicit 
the conflicting governmental interests, were to “weigh” them against 
each other and pronounce that the American interest in providing 
a right of action as a means of providing a fund for reimbursement 
of medical creditors of the injured seaman is inferior to the interest 
of the foreign country in regulating the rights of the seaman and his 
employer. There is an aura of finality about such a judicial deter- 
mination that inhibits legislative correction. Even Professor Freund, 
who early recognized that questions of full faith and credit involve 
conflicting state interests, doubted the power of Congress to define 
the effect of a state’s law in other states in such a way as to conflict 
with past decisions of the Supreme Court.® 

Fortunately, the Supreme Court has adopted neither of these ap- 
proaches in considering the applicability of the Jones Act to mixed 
cases. It has approached the problem as one of statutory construc- 
tion, a process in which analysis of the competing governmental 


62. Cf. RESTATEMENT, ConFLict or Laws § 405 (1934). 

63. “Whether Congress could legislate under the full faith and credit clause to 
restore the practice adopted by the Louisiana courts and others [with respect to 
cumulative recovery of workmen’s compensation] is, to say the least, doubtful. The 
constitutional power ‘to prescribe the manner in which such acts, records, and pro- 
ceedings may be proved, and the effect thereof’ may well be thought to support 
legislation enlarging the compulsory area of full faith and credit beyond the bounds 
set by the present statute...; but legislation withdrawing from the compulsory 
area what the Court has held encompassed by the constitutional mandate may stand 
on a different footing.” Freund, Chief Justice Stone and the Conflict of Laws, 59 
Harv. L. Rev. 1210, 1229-30 (1946). I would formulate the distinction differently. 
To the extent that the Court has found that a state must give full faith and credit to 
the law of another when the forum state has no interest in the matter, congressional 
action to the contrary is foreclosed since here the constitutional provision is self- 
executing. But in cases of truly conflicting interests, where the Court has in effect 
weighed the competing interests, as in the fraternal insurance cases (see ch. 5, supra, 
at 243-59) the Court has merely made a legislative choice in the absence of con- 
gressional action, and Congress is free to make a different choice even though the 
tesult would be to narrow the area of compulsory full faith and credit. 
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interests plays a major part.*t When the Court came to deal with the 
specific factual situation stated here, the analysis of governmental 
interests was neither so explicit nor so thorough as one might 
desire.** It was nevertheless evident. The Court did not perceive in 
the circumstance that the accident occurred in an American port 
any basis for distinguishing the case from that in which the injury 
occurs abroad. It therefore refrained from attributing to Congress an 
intention to embrace the case within the Jones Act. American policy 
and interests had not been made explicit either by Congress or by 
counsel in the course of argument. On the other hand, application of 
the act in such circumstances would have an unsettling effect on 
the commerce of a foreign nation, “without basis in the expressed 
policies of this country.”* Like all statutory construction, such a 
decision is essentially legislative in character; the Court is trying to 
decide as it believes Congress would have decided had it foreseen 
the problem. Similarly, the process is intrinsically not very different 
from that involved in “weighing” the respective interests and choos- 
ing between them. The profound difference consists in the fact that 
the process employed by the Court in these cases is avowedly that 
of statutory construction, and legislative correction is positively 
invited. The specific objection to interest-weighing in conflict-of- 
laws cases arises from the tendency of that approach to inhibit 
legislative correction—a tendency that is not encountered in statu- 
tory construction, nor, perhaps, in any other context of judicial 
lawmaking except constitutional litigation. 

Second, Mr. Hill is distressed by the fact that the method of 
governmental-interest analysis, with its forum orientation, makes no 
provision for the case of the “disinterested third state,’ that is, 
the case in which the conflict is between the interests of two states, 
and the action is in a third. Here the conflict cannot be resolved by 
preferring the interest of the forum, because by hypothesis that 
state has no interest. I have considered the problem at some 
length,®* and it is, of course, true that the method of governmental- 
interest analysis provides no solution for it, if interests are not to be 


64. See Lauritzen v. Larsen, 345 U.S. 571 (1953). 

65. Romero v. International Terminal Operating Co., 358 U.S. 354 (1959). See 
ch. 7, supra. 

66. 358 U.S. at 384. 

67. a 477-79. 

68.Ch. 1, supra, at 62-64; ch. 2, supra, at 120-21. A similar problem, pre- 
sented by the rare case in which only two states are involved, neither of which has 
an interest at stake, is discussed in ch. 3, supra, at 152-56. 
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weighed. Yet I find it difficult to share Mr. Hill’s distress. At the risk 
of overworking a simile, I ask Mr. Hill whether Euclidean geometry 
should be rejected because it does not make provision for squaring 
the circle. When a problem cannot be solved with the resources at 
hand it is sheer quackery to pretend a solution. The rational course 
is to resort to other materials and methods, preserving the basic 
method for its value in solving problems within its competence. My 
position is that the case of the disinterested third state cannot be 
solved by juridical methods; the aid of paramount legislation— 
specifically, legislation by Congress under the Full Faith and Credit 
Clause—is necessary. This fundamental fact is not altered by the 
improbability that Congress will concern itself with the matter. 

It is true that the courts must nevertheless decide such cases in 
the absence of congressional action. Again, my principal concern is 
that we do not delude ourselves about the character of the process 
of decision; we cannot construct a juridical science of conflict of 
laws to guide or rationalize it. Certainly the traditional system of 
conflict of laws does not provide a rational basis for choice between 
the competing laws. With its arbitrary references to such “contacts” 
as place of contracting and place of harm it would, as I have said 
before, “casually defeat now the one and now the other policy, 
depending on a purely fortuitous circumstance.”® Mr. Hill, perhaps, 
would prefer that the court “weigh” the conflicting interests. This, 
as I have indicated, is all right with me. But I hope Mr. Hill will 
write a guide for the courts as to how they should perform the 
weighing process, and I hope he will keep it clear that the courts 
are performing a legislative function by default; I hope he will not 
attempt to construct juridical concepts to rationalize the process. If 
he writes in this way he will at least not make the teaching problem 
harder; I fear that nothing he can write along this line will make it 
easier. 

In my opinion, the best way for the courts to handle the case of 
the disinterested third state is, first, to dismiss on forum non con- 
veniens grounds where that is an appropriate disposition. It will not 
always be appropriate, however, and so I suggest, as a second basis 
for disposition, the application of the law of the forum, simply on 
the ground that no good reason appears why the court should apply 
any particular foreign law.” I do not regard this disposition as un- 

69. Ch. 2, supra, at 120. 


70. See ch. 1, supra, at 64. Cf. Cheatham & Reese, Choice of the Applicable Law, 
52 Cotum. L. Rev. 959, 964 (1952). 
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constitutional, as Mr. Hill suggests."' Prima facie the forum is 
entitled to apply its own law,” and here no compelling reason exists 
for displacing that law by the law of a particular foreign state. 

It may be conceded that if there is any area in which a set of 
rules for choice of law is justified it is in such cases as this. But such 
rules should be as simple and clear as possible, and should be strictly 
limited so that they will not be applied to the more normal situa- 
tion in which they have no place, and in which the court can make a 
rational determination on the basis of domestic interest. It is 
amusing to speculate on the possibility that choice-of-law rules may 
have originated in just such a limited context. If so, their meta- 
physical character, traceable to the attempt to rationalize them in 
jurisprudential terms, was a fatal flaw that enabled them to burst 
the bounds for which they were intended and to swallow up the 
whole field of conflicting interests. If there are to be choice-of-law 
rules for the case of the disinterested third state, this vice should be 
avoided. Not only should the rules be simple and clear, but they 
should be so completely unrelated to jurisprudential concepts that 
there is no possibility of their being proliferated into doctrine that 
may become controlling in unlike situations. There is no need to 
frame such rules with elaborate care and theorizing: the results they 
will produce will be arbitrary in any event. I once suggested that 
it would almost be better to flip a coin, since that would produce the 
same results that are produced by the traditional system, and more 
economically.* That will not do, of course, but only because it 
does not provide for predictability. The rules for choice of law in 
the case of the disinterested third state should approximate the toss 
of a coin as closely as possible and still furnish a basis for prediction. 

There is a related problem: It is said that certain laws express no 
governmental policy whatever, but are simple regulations to guide 
decision where the parties to a consensual transaction do not stipu- 
late to the contrary, as they are free to do. I am not certain that such 
laws exist; but if they do, it is perfectly clear that an excellent solu- 
tion to the conflict-of-laws problem is available without resort to 
abstruse principles of jurisprudence. By hypothesis, no policy of any 
state is involved. All that is required, then, is a way of determining, 
simply and certainly, what law will be applied, so that transactions 
can be planned and litigation undertaken with some confidence as 

Teng Os 


72. Alaska Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532, 547-48 (1935). 
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to the outcome—and, in addition, assurance that the decision will 
not vary according to the forum. In all solemnity, I suggest that a 
nearly ideal choice-of-law rule for such cases would be that the 
governing law shall be that of the state first in alphabetical order.” 
Moreover, I believe the same rule would serve for the case of the dis- 
interested third state. The only difference is that here two states 
do have interests at stake. Those who believe that it is possible 
judicially to choose between such interests will, of course, be hor- 
rified at the proposal; but since I am not impressed by the arguments 
in favor of such judicial legislation, and since the existing rules for 
choice of law are just as arbitrary and much more complex, I stand 
my ground. 

Mr. Hill’s third point is obscure. Generally stated, it is that the 
governmental-interest analysis largely overlooks “the extent to which 
the development of a choice-of-law rule is the outcome of a clash 
of competing interests of an intrastate character.” By this he ap- 
parently means that when a court selects or constructs a choice-of- 
law rule it should give heed to the effect of the respective alterna- 
tives upon local private interests, and decide accordingly. Thus, if 
the quest is for a rule to determine the contractual capacity of 
married women, and the choice is between the law of the place of 
contracting and the law of the domicile, the decision may be in- 
fluenced by the degree to which the one rule or the other would 
advance the interests of local creditors and local married women. 
This process is a familiar one, if Mr. Hill’s meaning is accurately 
reflected by his citation of Lams v. F. H. Smith Co.;"° but it hardly 
commends itself to the seeker after a rational and workable method 
of handling conflict-of-laws problems. It is the process of selecting 
among the given materials of the traditional system in such a way 
as to maximize domestic governmental interests by approximation 
and indirection, instead of by forthright action. 


74. Because there are different systems of alphabetization, and because of prob- 
lems of transliteration, there would still be occasion for scholastic disputations; but 
these should be more rewarding than discussions of conflict-of-laws theory. 

This rule might impose undue hardship on the courts of states low in the alphabet, 
since they would be constantly burdened by the task of ascertaining foreign law, 
while states high on the list would have the advantage of frequently applying domes- 
tic law. This difficulty could be met by applying the rule of inverse alphabetical order 
for transactions occurring in odd-numbered years. The difficulty does not apply to 
the case of the disinterested third state, which must, under any system of choice-of- 
law rules, apply foreign law in any event. 

75: P. 479. 

76. 36 Del. 477, 178 Atl. 651 (1935), cited at p. 481 n.87. See ch. 10, supra, at 
450. 
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But Mr. Hill seems to mean more than this. His emphasis on 
private, or intrastate, interests seems to suggest that it is open to 
the court to make a new calculus of those interests for interstate 
purposes, quite possibly at variance with the balance previously 
struck by the legislature for domestic purposes, and then, by its 
determination of the choice-of-law rule to be followed, to advance 
the newly paramount interest. Specifically, a court in a state whose 
law incapacitates married women, being urged to apply domestic 
law consistently for the protection of domestic women, and realiz- 
ing that such a choice would entail extension of the same protection 
to citizens of other states similarly protected by their home laws, 
might calculate (or speculate) that such a course would defeat the 
interests of local creditors suing foreign married women in a large 
number of cases, and might prefer a rule pointing to the place of 
contracting on the ground that the interests of local creditors would 
thereby be advanced, although the policy of protection for local 
women might suffer in consequence. That is to say that, rather than 
accept the constitutional limitations upon the pursuit of domestic 
policy, the court is at liberty to abandon the “indigenous” policy 
established by the legislature and promote an inconsistent policy 
on the interstate plane. 

This will not do at all. I can find no place in conflict-of-laws 
analysis for a calculus of private interests. By the time the interstate 
plane is reached the resolution of conflicting private interests has 
been achieved; it is subsumed in the statement of the laws of the 
respective states. The forum state in Mr. Hill’s discussion has 
deliberately subordinated the interests of creditors to those of 
married women. That is the policy which the courts of the state are 
bound to execute. The constitutional consequences of such a policy 
are part of it. It is not open to a court to say: “Now that we are 
aware that the effect of the Privileges and Immunities Clause is to 
make us generous to foreign married women as well as to our own 
at the expense of our creditors, we withdraw the basic policy of pro- 
tection, for interstate purposes, and instead resort to a choice-of-law 
rule designed to promote the interests of local creditors.” If Mr. Hill 
believes that resort to the law of the place of contracting avoids con- 
stitutional problems he is mistaken. Elsewhere I have suggested that 
apparently neutral choice-of-law rules involve various constitutional 
problems.” Here it seems quite obvious that if, by its domestic law, 
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the forum state has conferred on domestic married women a 
privilege or immunity which the Constitution obliges it to extend to 
citizens of other states, the constitutional obligation cannot be 
avoided by slyly invoking the “rule” that the law of the place of 
contracting governs.’® 


I. 


The next part of Mr. Hill’s essay is less specific. In the main it is 
a general criticism of the method of analysis I have advocated, 
combined with at least equally general statements of Mr. Hill’s own 
position, and interspersed with specific criticism of rather miscel- 
laneous points. It is not tightly organized, and is not easy to answer 
in organized fashion. I shall not attempt any such detailed response 
as might be made in a letter to Mr. Hill; many of the points are such 
that detailed discussion would not deserve the attention of the 
general reader. Since this part of the essay merges naturally into the 
conclusion, I shall treat the two together. 

The dominant theme is that there is nothing new in the proposi- 
tion that conflicts cases should be decided in such a way as to 
advance domestic interests; this has always been the central purpose 
of conflict-of-laws doctrine. If only one defines domestic interests 
with sufficient breadth, one will find that, in general, traditional con- 
flict-of-laws rules are aptly designed to effectuate them. Adjustments 
may have to be made from time to time to keep pace with changing 
conditions, but the fountainhead of progress in conflict of laws is 
the received heritage of doctrine. In Mr. Hill’s own words: 


It has been noted earlier that it is now taken as axiomatic, at least by 
scholars, that choice-of-law rules should rationally advance the policies 
or interests of the several states (or of the nations in the world com- 
munity) [p. 481].... Huber seems to be stating unmistakably that the 
basic objective of the law of conflict of laws is to advance the govern- 
mental interests of the forum [p. 482].... [T]he rules represent, in the 
main, rational responses to the felt necessities of the times in which they 
were produced; . .. writers from the time of Bartolus to the time of Beale 
have taught us much about the nature of governmental interest and the 
means of implementing it; and... the system traditionally employed in 


78. If the law of the place of contracting had the juridical significance attributed 
to it by territorialist theory the classification might be regarded as a reasonable one. 
But where, as here, it is clear that the court resorts to that rule not because of the 
compulsion of theory nor for any legitimate purpose, but only as an expedient to 
achieve discrimination against citizens of other states, the classification dividing con- 
tracts made within the state from those made elsewhere cannot be defended. See ch. 
10, supra, at 451. 
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the United States embodies much of these teachings [p. 483]. If all rele- 
vant interests are considered, including those of a long-term or general 
character, the particular choice-of-law rule that is evolved may be 
rationally defensible as being advantageous for the forum even though 
particular local interests may suffer [p. 503]. It is a mistake to assume that 
the conflict-of-laws theory and practice of the past represented the prod- 
uct of metaphysical speculations about the nature of law rather than, in 
the main, the response of men, no less rational than their modern counter- 
parts, to the felt necessities of their times.... [I]t is not suggested that 
the traditional learning of the law of conflict of laws is adequate for con- 
temporary needs. The suggestion is only that it is highly relevant, and 
that progress in this as in many other areas of the law is most likely to be 
made by growth from the rich roots of our legal heritage [p. 504]. 


There is a difference of perspective here that I do not wish to 
exaggerate, but rather to delineate carefully, since it is a source of 
much of the disagreement. 

Mr. Hill is right in saying that I do not claim to have originated 
the idea that conflict-of-laws problems should be analyzed in terms 
of governmental interests.” On the contrary, I have diligently 
sought for evidence of its antiquity—because I knew that it would be 
distasteful to the orthodox. While I have not traced it all the way 
back to Huber, I found significant recognition of it in Lord Kames’s 
Principles of Equity, published in 1760,*° and in certain early deci- 
sions of the Supreme Court, notably New York Life Ins. Co. v. 
Head." I hope Mr. Hill is right as to Huber; I would welcome this 
additional historical confirmation, although at the moment I feel 
that the evidence offered by Mr. Hill must be supplemented by a 

ood measure of faith to be accepted. However that may be, I 
should not be in the least surprised if historians were to trace the 
idea to the very earliest origins of conflict of laws. It is elemental and 
natural; anyone considering a conflicts problem as a matter of first 
impression would be likely to approach it first in terms of the inter- 
ests of the local community, and secondly in terms of the avoidance 
of reprisals; only later, as the glossators and theorists and schoolmen 
began to take charge, would these elemental considerations tend to 
become lost in doctrinal rationalizations. 

But this, as I see it, is exactly what happened. Let us assume 
that Mr. Hill is right: all that Ulric Huber did was to codify the 
practices of his time—the principles employed by wise and sensitive 
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judges in the newly independent states of the Netherlands to pro- 
mote domestic interests, broadly conceived. Then Mr. Justice Story 
elaborated Huber’s principles into a treatise that dominated 
American thought on the subject for exactly a century.*? Meanwhile, 
another powerful force was in the making. In 1900 Professor Beale 
published his casebook on the conflict of laws. Here was a scholar 
whose chosen mission in life was to systematize a challenging sub- 
ject. During the ensuing generation thousands of future lawyers and 
judges left Harvard Law School profoundly influenced by his 
doctrine.* In 1934 and 1935 his life work culminated in his crown- 
ing achievements: the Restatement and the treatise. The orthodox 
pattern of American conflict of laws had been established. These 
works will be searched in vain for anything resembling the govern- 
mental-interest analysis. It was only later—after the Supreme Court 
had rendered a highly significant decision**—that Beale “humbly 
and modestly .. . forecast a movement of social-economic thought” 
that would affect the law of conflict of laws.** 

Almost all constructive writing on conflict of laws in this century 
has been in revolt against this “heritage” that has effectually 
squeezed out any explicit consideration of governmental policy 
except as it “grudgingly,” to quote Mr. Hill,** recognizes the right 
of a forum to refuse enforcement to a foreign claim repugnant to 
local ideas. Not all of this constructive writing has emphasized 
analysis in terms of governmental interests. One would have to read 
with keen insight the fine pre-Restatement critiques of Cook, Loren- 
zen, and Cavers to find the problem formulated in that way. For my 
part, I am willing to assign a fairly precise date and a name to the 
modern rediscovery of the importance of governmental interests. 
The agent of this rediscovery was not a professor, a glossator, or a 
theorist, but a judge. The date was 1935, and the man was Harlan 
Fiske Stone.** The first adequate academic recognition of this redis- 


82. Srory, Conruict or Laws (1st ed. 1834). The American Law Institute’s 
Restatement was published in 1934, and was followed the next year by Beale’s 
treatise. 

83. See Frankfurter, Joseph Henry Beale, 56 Harv. L. Rev. 701, 703 (1943), 
quoted in Freund, Chief Justice Stone and the Conflict of Laws, 59 Harv. L. Rev. 
1210 n.1 (1946). 

84. Alaska Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532 (1935). 

85. Beale, Social Justice and Business Costs—A Study in the Legal History of 
Today, 49 Harv. L. Rev. 593, 609 (1936). 

86. P. 494. 

87. Alaska Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532 (1935). Earlier, 
in Bradford Electric Light Co., Inc. v. Clapper, 286 U.S. 145, 163 (1932), Mr. Justice 


614 THE CONFLICT OF LAWS 





covery I attribute to Professor Freund.** In my judgment, scholars, 
lawyers, and judges who are not content with things as they are in 
the post-Restatement period have given insufficient attention to the 
method thus rediscovered; and one of my purposes in writing the 
articles criticized by Mr. Hill has been to call attention to its power 
and utility as an instrument of analysis, so that it may be developed 
as a vital contribution to the just and rational solution of conflict-of- 
laws problems. 

I do not suppose for a moment that the Restatement point of 
view was ever successful in crushing out the practice of courts to 
render sensible decisions. Professor Ehrenzweig, in his writings, is 
fond of demonstrating that the courts do not in fact decide as the 
Restatement would have them do.*® I tend, on the other hand, to 
emphasize cases in which the courts have followed Restatement 
doctrine, or hypothetical cases for which the Restatement provides 
a rule of thumb, in order to demonstrate what damage that method 
of dealing with problems would do if it were taken seriously. And 
there is no doubt that to a considerable extent it has been and is 
taken seriously. Just such doctrine has driven perceptive judges to 
resort to disingenuous devices to reach just results “consistent” with 
the system.®° Just such doctrine has trapped some of our finest 
judicial minds into decisions that are unworthy, to say the least: 
Holmes,*’ Cardozo,*” Learned Hand,” and Mr. Justice Harlan®™ are 
among them. Just such doctrine, when a perceptive court has 
managed to extricate itself from the coils of the system and reach a 
just and sensible result, has called forth angry denunciation from 
academic acolytes.*° 





Stone had spoken in terms of state interests in his concurring opinion; but not until 
Alaska Packers was the method fully explicit and victorious. 
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Finally, let it be noted that Mr. Hill’s affirmation that the ad- 
vancement of governmental interests is “axiomatic” among scholars 
must be taken in small doses. One of the most forthright statements 
of the principle in the period between Professor Freund’s article and 
mine was that of Professors Cheatham and Reese.” Yet the principle 
that “A court should seek to effectuate the purpose of its relevant 
local law rule in determining a question of choice of law” was placed 
third in a list of nine or ten policies relevant to the determination of 
conflicts problems, and was thus subordinated to the principle that 
the court should first consider “the needs of the interstate and inter- 
national systems.”*’ In the discussion, emphasis was placed on the 
difficulties of this type of inquiry, and upon the supposed anomalies 
it might produce.** Professor Reese is currently restating the Re- 
statement. If he can blend his nine or ten principles into the 
impervious fabric of that document and come up with a rational and 
workable system he will have performed a superhuman task. Mean- 
while, I cannot console myself with the assurance that the impor- 
tance of governmental interests in conflict-of-laws analysis is 
accepted as axiomatic. 

Mr. Hill and I, therefore, have different images in mind when 
we speak of the traditional system of conflict of laws and whether it 
works or can be made to work. To put it quite simply, I regard most 
of what is good in our law and literature as the product of revolt 
against the system, while he regards it as the product of the system 
itself. This explains why he regards it as an “extraordinary conces- 
sion” when I say: “A sensitive and ingenious court can detect an 
absurd result and avoid it; | am inclined to think that this has been 
done more often than not and that therein lies a major reason why 
the system has managed to survive.”® He even refers to my 
emphasis on Mr. Justice Stone’s revival of governmental-interest 
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analysis in the Alaska Packers case as “confirmation” of his view that 
an awareness of such matters has dominated the conflict of laws 
since the time of Bartolus.° The reader may wonder why, if Mr. 
Hill and I are in substantial agreement as to what is good in the law 
and literature of the subject, we should not get together on a com- 
mon program for developing it, without quarreling about whether it 
is the product of the system or of revolt. The answer is that I regard 
choice-of-law rules as an obstruction to clear analysis and hence to 
progress, while Mr. Hill insists on preserving such rules for the 
distilled wisdom of the ages that is mysteriously encapsulated in 
them. 

Central to Mr. Hill's criticism is the charge that I define state 
interest too narrowly, concentrating on “specific, limited” interests 
as distinguished from those of a long-term or “general” character.’ 
Although the subject is a delicate one, I choose to stand, at least for 
the time being, on what I have previously written about it. In the 
very first article of the series I proposed to inquire how “a quite 
selfish state, concerned only with promoting its own interests; a 
state... blind to consequences, and interested only in short-run 
‘gains ’” would approach a problem in the conflict of laws.’ This 
was not done because no more edifying and enlightened concept of 
domestic interests was conceivable, but for purposes of analysis: 
“[A] statement of what a state would do, acting solely in its own 
[short-range] interests, may serve as a gauge to measure the extent 
to which states do not so act, and thus provide a basis for discussing 
the phenomenon of their failure to do so.” Is not this clear 
enough? The short-sighted, selfish state is nothing more than an 
experimental model. No such state exists, at least in this country. 
But it is useful to ask the question: to what extent do states act 
contrary to their short-term self-interest, and why? In our country 
there are constitutional restraints upon their doing so, but these 
do not account for all the phenomena. They take care, to a large 
degree, of the problem of long-range, enlightened self-interest. But 
nothing compels a state to push its interests to the outermost limits 
permitted by the Constitution. Its courts may define its policies and 
interests conservatively, having regard to possible conflict with the 
interests of other states; it may, if it so desires, indulge in a policy 
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of deliberate altruism, where that does not conflict with the policy 
of another state; it may decide, for the sake of simplicity in law 
administration, not to press the pursuit of its interests in certain 
types of cases;* it may even decide to forgo its interests in certain 
cases in favor of national or world-wide uniformity. But the purpose 
of the inquiry was to show, as I think it did show, that states often 
fail to advance their legitimate interests for none of these reasons—or 
none except possibly the last—merely because the existence of an 
arbitrary choice-of-law rule obscures the nature of the problem. The 
heart of the matter is that “we shall be more likely to get the right 
answers when we have learned to ask the right questions.”1°? My 
insistence is that the question of domestic policy and interest should 
be decided first, and that only then is it appropriate to consider the 
extent to which the state will sacrifice a specific interest for the sake 
of a greater good. The traditional system starts at the wrong end, 
with a rule of thumb that denies the relevance of inquiry into 
specific interests. According to Mr. Hill, such rules—or the best of 
them—have already built into them the considerations relevant to 
long-range domestic interests and such things as the “needs of the 
interstate and international system.”'°* I do not accept that view. 
And I submit that there are serious questions as to the extent to 
which the sacrifice of specific interests for long-range gains should 
be made by the courts as distinguished from the legislature. At the 
least, the courts should not make such determinations in such 
manner as to inhibit legislative rectification. 

Although Mr. Hill presumably deplores discrimination—at one 
point he questions “whether a system of justice can long endure if 
injustice is systematically practiced upon foreigners”**’—he objects 
to the enlarged function that I envisage for the Equal Protection 
Clause in conflicts cases. He objects because this enlarged function 
would interfere with the process of weighing competing domestic 
interests in interstate cases that was dicussed at the end of Part II of 
this chapter. This leads him to reject my analysis of Hughes v. 
Fetter’ as resting on the Equal Protection Clause rather than the 
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Full Faith and Credit Clause. Mr. Hill complains that the Equal 
Protection Clause was not mentioned by the Court.’ Well, what I 
undertook to show was that the real justification for the decision was 
a clause of the Constitution not mentioned by the Court—an exercise 
that would be difficult of execution if the decision had been placed 
on the ground that seemed to the observer the appropriate one. In 
somewhat similar vein, Mr. Hill complains that the authority ad- 
duced in support of the conclusion that the Wisconsin statute, as 
construed, established an arbitrary classification is “negligible.”""” 
Here, as in his earlier insistence upon quantitative data, it seems to 
me that Mr. Hill adopts an unduly restrictive attitude toward the 
kinds of inquiry that are admissible in legal analysis and research: 
conclusions, to be regarded with respect, must be supported either 
by statistical data or the citation of authority. I am glad that we 
have no academy to enforce such restrictions. What I undertook in 
the study that is the object of that particular criticism was a bit of 
historico-legal detective work, with results that seem to me to carry 
strong conviction. Mr. Hill does not attack the chain of reasoning 
on the merits, but objects merely that negligible authority is cited 
to support the conclusion. 

The Supreme Court said to Wisconsin, in effect: The Constitu- 
tion requires you to entertain this action for wrongful death; it does 
not, however, require you to apply the law of the state of injury; 
you are perfectly at liberty to apply your own law to measure the 
substantive rights involved. 

It seemed to me paradoxical to attribute this partial compulsion 
to the Full Faith and Credit Clause. I therefore began to wonde~ 
about the inner vice of the Wisconsin statute, and why any state 
should wish to deny recovery for wrongful death where one of its 
own citizens is killed by another outside the state. As construed by 
the Wisconsin Supreme Court, the Wisconsin statute did just this, 
as effectively as did the Illinois statute that was held invalid one 
year after Hughes v. Fetter." Various suggested explanations as to 
why Illinois might have enacted such a policy were found to have 
little foundation.1!2 Circumstantial evidence indicated—not con- 
clusively, to be sure, but convincingly—that the Illinois statute was 
modeled on Ohio legislation having as its manifest object discrimina- 
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tion against citizens of other states. Illinois simply decided to prac- 
tice the same kind of discrimination; but, in order to safeguard 
against the risk that the statute would be invalidated under the 
Privileges and Immunities Clause if the discriminatory purpose were 
made explicit, Illinois eliminated the saving provision for local 
citizens killed outside the state, and sought to approximate the same 
result by barring all actions for out-of-state deaths. The result was 
not only to discriminate against citizens of other states but also, 
as an incident of the basic scheme, to discriminate against local 
people killed outside the state. A classification that treats some local 
residents differently from others for the sole purpose of implement- 
ing a scheme to discriminate against citizens of other states is surely 
not a reasonable classification. Mr. Hill does not say that the cir- 
cumstantial evidence is insufficient to support the chain of infer- 
ences. He only demands “authority” in support of the conclusion 
that the Equal Protection Clause applies. The simple fact seems to 
be that no one except the sponsors of the legislation realized what 
skulduggery was afoot. 

To Mr. Hill the paradox that led me to seek an alternative to 
the Full Faith and Credit Clause as the justification for Hughes v. 
Fetter is not apparent, or, if it is, there is in his view “a relatively 
simple explanation” or an “obvious resolution.”"* After prolonged 
effort and further conversation with Mr. Hill on this point, I simply 
do not understand his explanation, or resolution. That being so, 
there is no point in going into a detailed examination of it here. I 
limit myself to quoting what appears to be the key sentence in his 
argument. After noting correctly that the parties and the courts 
below had assumed that Illinois law would be applicable, as the law 
of the place of injury, he says: “Under these assumptions, the ap- 
plication of Wisconsin substantive law would have been violative of 
the Full Faith and Credit Clause, and the Court took the further 
step of holding that refusal to apply the Illinois law, the doctrine of 
forum non conveniens being unavailable, was also violative of the 
Full Faith and Credit Clause.”"* Perhaps the reader will understand 
my inability to follow the argument when it is recalled that these 

key statements, in spite of the qualifying language, are directly 
inconsistent with what the Court said in its famous footnote.1® 
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Finally, Mr. Hill takes issue with my general analysis of the role 
of due process and full faith and credit in conflict-of-laws cases. 
The difference between us here is narrow but important. Since it 
seems to rest upon a misconception, the probability that the dis- 
agreement can be resolved justifies its discussion. Quite specifically, 
what is involved is a case arising out of a transaction that is entirely 
related to a single state; but after the transaction has been com- 
pleted one of the parties moves to another state, where action is 
brought. The question is whether the forum now has an interest in 
the application of its policies by virtue of the residence of the 
favored party. The difference of law in question is “substantive”; at 
least as between me and Mr. Hill, there is no pretense that the law 
of the forum is applicable because it is procedural. A perfect 
example, referred to by Mr. Hill, is John Hancock Mut. Life Ins. Co. 
v. Yates.‘!® There an insurance contract was made in New York on 
the life of a New York resident. The beneficiary, his wife, also 
resided in New York, and there the insured died. Thereafter the 
widow moved to Georgia, and filed an action against the insurance 
company in which the Georgia courts applied Georgia law to give 
a recovery that New York law would have denied. Rejecting my 
view that this is a false-conflict case, because Georgia had no legiti- 
mate interest in the application of its law favoring the beneficiary, 
Mr. Hill asserts that: “Obviously, Georgia . . . had a substantial inter- 
est in the case: the plaintiff was not only a resident of the state, but 
the kind of resident who is particularly likely to become a public 
charge if unsuccessful in such litigation.”"” He does not criticize the 
Supreme Court’s reversal of the Georgia decision, but suggests that 
a better explanation than mine is that Georgia, “despite its substan- 
tial interest, may not apply its own law because to do so would 
unfairly defeat the reasonable expectations of the parties." 

My position on this question was developed in considerable de- 
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tail in a discussion of Aetna Life Ins. Co. v. Dunken,!® to which Mr. 
Hill makes no reference. That position is happily and briefly stated 
by Professor Cavers: “An important point... is that the determina- 
tion of state interests is to be made at the time of the action or event 
whose legal consequences are at issue, not at the time of litigation, 
except with respect to laws which might reasonably be given retro- 
active application in a domestic context.”!”° I cannot improve on 
this formulation. I can state the same proposition in other terms, 
and perhaps the reiteration is pardonable in view of the past failure 
of communication. An “interest” as I use the term is the product of 
(a) a governmental policy and (b) the concurrent existence of an ap- 
propriate relationship between the state having the policy and the 
transaction, the parties, or the litigation. In Yates, at the time of the 
transaction, Georgia may have had a policy favorable to life in- 
surance beneficiaries, but it then had no interest in the transaction 
or the parties; and it cannot be pretended that because the litigation 
was in its courts it had a procedural interest in the application of 
its law. In a domestic case, a new statute is not ordinarily applied to 
antecedent transactions because, while the state had an interest in 
the parties and the transaction at the time, it had then no relevant 
policy. In both cases rights have become “vested.” To be sure, the 
policy against retroactive legislation is a policy against upsetting 
justifiable expectations; but to seize upon that aspect of the matter, 
and to insist upon it rather than analysis of governmental interests 
in the approach to conflicts problems, is to reject a relatively pre- 
cise tool in favor of one that is dangerously vague and liable to 
question-begging applications. Further, one freely recognizes that 
vested rights and reasonable expectations may be disturbed when 
the public interest demands that result. But, despite Mr. Hill’s 
emphasis on the fact that the widow in Yates might become a public 
charge, it is doubtful that Georgia would have applied its law retro- 
actively in a purely domestic case. If that is so, then Georgia had 
not declared a policy to the effect that vested rights must be altered 
to avoid the state’s being burdened with indigent beneficiaries, and 
so it had no justification for unsettling rights that had been settled 
by reference to New York law. 

The point may be illustrated once more by reference to the 
Supreme Court's recent decision in Clay v. Sun Ins. Office.!** Clay, 
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a resident of Illinois, purchased from the defendant, a British com- 
pany licensed to do business in Illinois, Florida, and other states, a 
“Personal Property Floater Policy (World Wide ).” The transaction 
occurred in Illinois. Shortly thereafter Clay and his wife moved to 
Florida, where, two or three years later, certain property of the 
insured was willfully damaged or appropriated by his wife. The 
company having denied liability, Clay commenced action in the 
United States district court (on the basis of diversity of citizenship) 
more than twelve months after discovery of the losses. A clause of 
the policy, valid under Illinois law, purported to preclude actions 
commenced more than twelve months after discovery by the insured 
of the occurrence giving rise to the claim. But a Florida statute pur- 
ported to invalidate contractual provisions shortening the time 
allowed by law for bringing suit, and this action had been filed well 
within the Florida statutory period of five years. The district court 
entered judgment for the plaintiff on a jury verdict. The court of 
appeals reversed, holding that application of the Florida statute was 
inconsistent with due process.’ 

The Supreme Court vacated and remanded. Mr. Justice Frank- 
furter, speaking for the Court, was shocked by the fact that the 
court of appeals had decided the constitutional question without 
first resolving two questions of Florida law: (a) Whether the statute 
prohibiting contractual shortening of time limitations would be ap- 
plied to a case such as the one at bar, and (b) whether the coverage 
of the policy extended to willful injury to or appropriation of prop- 
erty by the insured’s spouse. With the second of these questions we 
are not here concerned; nor can we explore the interesting terms 
of the remanding order, which directed that the trial court hold 
the action in abeyance pending application by the parties to the 
Supreme Court of Florida for determination of the questions of local 
law. These questions of judicial administration gave rise to sharp 
conflict within the court, and are important as well as interesting; 
but our concern is with the conflict-of-laws aspect of the case. 

To Mr. Justice Frankfurter and a majority of the justices the 
question whether Florida could constitutionally apply its statute 
to the case at bar was serious and substantial. To Mr. Justice Black, 
who was joined by the Chief Justice and Mr. Justice Douglas in 
dissent, it “border[ed] on the frivolous.”?* Mr. Justice Frankfurter 


122. Sun Ins. Office v. Clay, 265 F.2d 522 (5th Cir. 1959). 
123. 363 U.S. at 213-14. 
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cited such decisions as Home Ins. Co. v. Dick'** to show that the ap- 
plication of just such a statute to a contract with which the forum 
state had no concern when it was made is unconstitutional. Mr. 
Justice Black discredited this line of cases as dating from a time 
when academic and territorialist ideas dominated thinking about 
such matters, and emphasized Watson v. Employers Liab. Assur. 
Corp.’ and similar cases as establishing that any state having a 
legitimate interest in the matter may constitutionally apply its own 
law. He thought the interest of Florida in the Clay case was clear. 

With respect to the question whether the application of the 
Florida statute to preclude the company’s defense to Clay’s action 
would present a substantial constitutional question, I believe that 
Mr. Justice Frankfurter was right and Mr. Justice Black wrong. In 
addition to the cases cited by Mr. Justice Frankfurter, Dunken'?® 
and Yates’*’ both strongly suggest that Florida may have no legiti- 
mate interest, and hence may not constitutionally apply its statute. 
Since the time of Chief Justice Stone, Mr. Justice Black has been the 
Court’s most articulate exponent of the governmental-interest analy- 
sis,°* while Mr. Justice Frankfurter has shied away from it.?® But 
Mr. Justice Black, like Mr. Hill, is imprecise in his concept of what 
constitutes a legitimate state interest. 

Mr. Justice Black is undoubtedly right in characterizing the 
policy expressed in the Florida statute as one designed “to preserve 
a fair opportunity for people who have bought and paid for in- 
surance to go to court and collect it.”"*° His treatment of the ques- 
tion of Florida's interest in applying the statute in this state of facts, 
however, is far from satisfactory. First, he seems to imply that the 
very generality of the statute leaves no ambiguity as to its appli- 
cability to cases with foreign factors.’*’ His first explicit reference to 
Florida’s interest narrowly misses being a mere play on words: 
“Florida’s particular interest in this very statute is shown by the 
fact that the Attorney General of the State filed briefs and partici- 
pated in oral argument to support both the full meaning the 
petitioner claimed for the statute and its constitutionality when so 


124. 281 U.S. 397 (1930). 

125. 348 U.S. 66 (1954). 

126. Aetna Life Ins. Co. v. Dunken, 266 U.S. 389 (1924). 

127. John Hancock Mut. Life Ins. Co. v. Yates, 299 U.S. 178 (1936). 

128. See especially Watson v. Employers Liab. Ins. Corp., 348 U.S. 66 (1954). 
129. See his concurring opinion in the Watson case, supra note 128, at 74. 
130. Clay v. Sun Ins. Office, 363 U.S. 207, 215 (1960). 

131. Ibid. 
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interpreted.”"** The Attorney General’s participation as amicus 
curiae means that the state asserted an interest in the application 
of the statute in these circumstances. It does not amount to an 
adjudication of the issue as to whether Florida’s relation to the 
transaction, the parties, or the litigation was such as to give it an 
interest in so applying the statute—an issue that was resolved by 
the Court in favor of the state in Watson, and against the state in 
Dick, Yates, and Dunken. Then, separately discussing the “constitu- 
tional” question, Mr. Justice Black stated that “Florida, the forum 
State, has sufficient contacts with the parties, the property insured, 
and the lawsuit... .”'** He emphasized that “when a contractual 
provision is one dealing with limitations on actions, it is particularly 
inappropriate to compel the forum State, as a constitutional matter, 
to apply the law of the place where the contract was ‘made’ ”'*4 
citing, inter alia, Wells v. Simonds Abrasive Co.’ But this is un- 
discriminating in the extreme. While Mr. Justice Black recognized a 
difference between statutory and contractual time limitations, he 
insisted upon lumping together, as within the control of the forum 
state, all such matters.’** Wells, however, merely held that the forum 
state might apply its own statute of limitations, shorter than that of 
the state of injury, where the defendant was a local enterprise. 
Manifestly, the forum state there had two interests: protecting local 
residents against the hazards of stale claims, and keeping its dockets 
clear for current business. In Clay the question was whether the 
plaintiff should be given a longer time to sue than that stipulated by 
the contract, and there was involved no conceivable policy of judicial 
administration.'** 

Realistically, therefore, the Florida interest asserted by Mr. 
Justice Black must rest upon “contacts” with the parties or the 
insured property, not with the lawsuit. From this remaining category 
we must exclude the fact that the defendant company was licensed 
to do business in Florida. That fact does not license Florida to tres- 
pass upon the interest of Illinois in regulating what was, at the 


132. Id. at 216. 

133. Id. at 221. 

134. Id. at 221-22. 

135. 345 U.S. 514 (1953). 

136. 363 U.S. at 222. 

137. Would Mr. Justice Black sustain the right of Florida to apply its statute if 
Mr. Clay and his property had remained in Illinois, where the loss occurred, if Clay 
had elected to file thie action in Florida? The reliance on Florida’s “contacts” with the 
parties and the property suggests a negative answer, but the heavy emphasis on the 
forum’s control of matters relating to time limitations points in the other direction. 
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time, a purely Illinois transaction, having nothing to do with the 
business the defendant was licensed to transact in Florida.1** We are 
left, then, with the relationship between Florida and the plaintiff 
or his property—and neither had any Florida connection until after 
the contract of insurance was complete’*’ and the company’s obliga- 
tion presumably fixed. Did Mr. Clay’s unilateral decision to move to 
Florida and take his property there enlarge his rights under the 
contract, depriving the company of what would theretofore have 
been a valid defense? 

No confident answer can be given to this question on the record 
as it stands. Moreover, I fear that no very confident answer can be 
given on the basis of what the Florida Supreme Court is likely to 
say about the applicability of the statute in response to the inquiry 
to be addressed to it. The Supreme Court, I submit, has failed to 
ask the right questions of the Florida court. Essentially, the inquiry 
is whether that court would construe the statute as applicable to a 
case of the Clay type. Of course, if the Florida court answers that 
the statute would not be so applied, the problem is solved, and the 
constitutional question is not presented. Mr. Justice Frankfurter’s 
doctrine of abstention will have proved its worth in this case, at 
least. But if the Florida court answers that it would apply the 
statute in a case like Clay, because questions of time limitation “go 
to the remedy,” or because of the residence of Clay and the location 
of the property there at the time of the loss, the Court’s problems 
will be far from solved. There will again be a division within the 
Court, with some justices regarding the “contacts” as sufficient and 
some regarding them as insufficient to support the interest of the 
state in applying its law. 

It is vitally important that the Florida court answer one specific 
question: Assuming that the policy expressed in the statute is one 
designed “to preserve a fair opportunity for people who have bought 
and paid for insurance to go to court and collect it,” is the evil which 


138. See chs. 10, 11, supra. One wonders whether Mr. Justice Frankfurter might 
consider submission to the statute a condition impliedly attached by the state to 
its grant to the foreign corporation of the privilege of carrying on local business. Cf. 
his concurring opinion in Watson, supra note 129, and the discussion in ch. 5, supra, 
at 238-40. Presumably he would not, since such conditions must be “reasonable,” 
_and the test of reasonableness seems to be indistinguishable from the test of whether 
the state has a legitimate interest in the application of its own law. 
__ 139. There is nothing to indicate that any of the property was in Florida prior to 
the time Mr. Clay became a resident of that state. Indeed, there are positive indica- 
|tions to the contrary. Transcript of Record, p. 34, Sun Ins. Office v. Clay, 265 F.2d 
522 (5th Cir. 1959). 
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that policy is designed to alleviate so acute, and is the policy so 
exigent, that Florida believes it necessary to apply the statute from 
its effective date onward for the protection of the total population 
of Florida, including residents who had previously entered into do- 
mestic contracts containing such “suit clauses”? In other words, is 
the statute construed as having retroactive effect? If the answer is 
no, the Court’s problem is solved. If Florida has no policy of pro- 
tection for residents who entered into such contracts before they 
were protected by the statute, it has no policy that can rationally 
be applied to upset vested rights under contracts made under cir- 
cumstances such that Florida then had no interest in them. If the 
answer is yes, the Court must determine a different question—prob- 
ably an easier one, since it is an ordinary question of constitutional 
law rather than one mixed with conflict-of-laws theory: Is such 
retroactive legislation a reasonable exercise of the lawmaking power 
under the Due Process and Contracts clauses? 

If it is, Florida may protect its new residents, who come into the 
state bearing out-of-state contracts, to the same extent that it may 
protect its old residents, holding contracts made prior to the enact- 
ment of the statute. If it is not, then it is just as unreasonable, and 
just as much an impairment of the obligation of contracts, to apply 
the law for the protection of the new resident with an out-of-state 
contract as to apply it for the protection of an old resident with a 
contract antedating the statute. In either case, the same justifica- 
tion must appear for applying the statute to alter rights and duties 
settled under a different law. 

Mr. Justice Black observed that the Clay case had been in litiga- 
tion three years when the Court’s decision came down, and 
speculated that a similar period might well be required before it 
came back to the Court.’*? One hopes that, when and if it does 
come back, it will not be necessary to send it on another three-year 
tour of the state and lower federal courts. Yet the information that 
is likely to be forthcoming from the Supreme Court of Florida is 
not likely to provide an adequate basis for the Supreme Court's 
resolution of the constitutional question.’ 





140. 363 U.S. at 227. 

141. The Florida Supreme Court’s answer was given in Sun Insurance Office, Ltd., 
v. Clay, 133 So. 2d 735 (1961). 

A thoughtful criticism of the analysis in the text is contained in M. Traynor, 
Conflict of Laws: Professor Currie’s Restrained and Enlightened Forum, 49 CAauiF. 
L. Rev. 845, 867 et. seq. (1961). See ch. 14, infra. 
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IV. 


To one of Mr. Hill’s charges I plead guilty without reservation. 
In the first sentence of his essay he attributes to me the proposal 
that traditional methods of choice of law be abandoned in favor of 
a method “involving the effectuation of relevant governmental 
policies on what appears to be an ad hoc basis.”"** “Ad hoc” has a 
deprecatory connotation that was no doubt intended. But the 
method I advocate is the method of statutory construction, and of 
interpretation of common-law rules, to determine their applicability 
to mixed cases. While there are some general principles to guide us, 
statutory construction must always be an ad hoc process. The dis- 
tinctive virtue of the common-law system is that it also proceeds 
on an ad hoc basis. I am proud to associate myself with the common- 
law tradition. We have too long supposed that conflict-of-laws prob- 
lems can be solved in accordance with a code, transplanted from the 
continent of Europe, which takes no account of the policies involved 
in statutes and rules, nor even of the content of the laws that are 
competing for recognition. It is time to return to methods that are 
indigenous to our legal system and that our judges and lawyers are 
fully competent to utilize by reason of their training and experience. 

Mr. Hill’s criticism has been stimulating and constructive. It has 
required me to re-examine the validity of the interest analysis 
at several critical points. It has required me, perhaps, to sand down 
the sharp edges of the position that courts are not equipped to make 
decisions that are essentially political in character. It has not, how- 
ever, shaken my conviction that there should be a sharp break with 
the system that proffers to every state a choice-of-law rule for 
every situation, and that the starting point of every search for the 
applicable law should be an inquiry into the governmental policies 
and interests involved. Like most other modern scholars in this 
field, he is willing to accept, and even stress, the factor of govern- 
mental interest as a matter to be taken into account. I gather that 
he would assign to this factor somewhat the same place in the 
scheme of things as that suggested by Professors Cheatham and 
Reese.*** He is unwilling, however, to accept the view that a system 
of universal choice-of-law rules is inherently unworkable, or even 
that any particular rule for choice of law must pass the test of con- 
‘sonance with the enlightened interest of the state that is called 


/ 
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upon to apply it. His trusting faith is that the inherited rules em- 
body the wisdom that the past has lavished upon the protection of 
such interests, and that they are at least prima facie entitled to be 
accepted, along with the supplementary doctrines, such as char- 
acterization and renvoi, that are required in their application. His 
belief is that “progress in this as in many other areas of the law is 
most likely to be made by growth from the rich roots of our legal 
heritage.”1** Not lightly vacated is the verdict of quiescent years. 





144. P. 504. 


Chapter Thirteen 


JUSTICE TRAYNOR AND THE 
CONFLICT OF LAWS 


Conflict-of-laws cases come before appellate courts only spo- 
radically.1 In his entire career an individual appellate judge may 
be called upon to write an opinion concerning a problem of conflict 
of laws in only a handful of cases. Not only so, but the thoughts 
required for insight and innovation in matters of conflict of laws 
are long, long thoughts; a busy appellate judge does not have the 
time for such reflective thinking, especially when the problems 
presented are not recurrent.” It is therefore not likely that many 
reputations for judicial greatness will be found to rest primarily 
on contributions to the theory of conflict of laws. Contrariwise, a 
judge may be great even though he may be singularly unperceptive 
when confronted with the esoteric mysteries of the conflict-of-laws 
system. Mr. Justice Cardozo confessed his bafflement and sense of 
futility in this field,* and his highly regarded opinion in Loucks v. 
Standard Oil Co.,* while almost piously liberal by comparison with 


Copyright, 1961, by The Board of Trustees of the Leland Stanford Junior University. 
Berto by permission of the copyright owner. Original citation: 13 Stan. L. REv. 
719 (1961). 

1. There is a widely held belief, which I share, that many cases are treated as if 
ey were purely domestic because counsel do not recognize potential conflict-of- 
laws problems suggested by foreign aspects. So far as I am concerned, this is just as 
well, though it has been deplored on occasion. See Kales, Presumption of the 
Foreign Law, 19 Harv. L. Rey. 401 (1906), discussed in ch. 1, supra. 

__ 2. Any academic criticism of judicial work should acknowledge, expressly or im- 
pliedly, the advantage the academician has in terms of time. I should like to make 
‘the acknowledgment explicit and quite personal. In 1957-1958 I wrote a com- 
‘mentary on Justice Traynor’s decision in Grant v. McAuliffe, 41 Cal.2d 859, 264 P.2d 
loag (1953). See ch. 3, supra. Before undertaking this commentary I spent some two 
‘months in a full-time effort to organize my ideas concerning methods of analyzing 
conflict-of-laws problems. See ch. 2, supra. Then I devoted another two months of 
full-time concentration to the article on Grant v. McAuliffe. But Justice Traynor’s 
opinion in that case was only one of the 31 that he wrote, on the average, every year, 
in addition to participating in the disposition of the other cases decided by the 
court—at that time, approximately 1,500 per year. 

_ 3. Carpozo, THE ParADOXES OF LEGAL SCIENCE 67-68 (1928). 

4.224 N.Y. 99, 120 N.E. 198 (1918). 
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some of the precedents, seems completely insensitive to the possi- 
bility that the New York dependents of the New York decedent 
might have been given the full protection provided for them by 
New York law*—a possibility that has now been made a reality by 
the New York Court of Appeals.® Mr. Justice Holmes’s pragmatism 
was crushed out by his dedication to territorialist dogma, and he 
fashioned decisions on conflict of laws of which it is difficult to 
think him capable.’ Other great judges have mixed records in the 
area. Judge Learned Hand wrote doubletalk in Scheer v. Rockne 
Motors Corp.,* in Louis-Dreyfus v. Paterson S.S. Ltd.,° and in Wood 
dr Selick Inc. v. Compagnie Generale Transatlantique; but in 
Hutchinson v. Chase & Gilbert, Inc.* he paved the way for the Su- 
preme Court’s epoch-making decision in International Shoe Co. v. 
Washington.’* Mr. Justice Brandeis had an instinct for the sound 
result but seldom articulated clearly the controlling considera- 
tions;!* and on one occasion he formulated as constitutional doc- 
trine one of the most treacherous fallacies of the system.’* Mr. Jus- 
tice Black is the author of the admirable opinions in Watson v. 
Employers Liab. Assur. Corp.” and Hoopeston Canning Co. v. 


5. See ch. 11, supra. In fairness to Cardozo it must be added that the plaintiff did 
not attempt to invoke New York law. 

6. Kilberg v. Northeast Airlines, 211 N.Y.S.2d 133, 172 N.E.2d 526 (Ct. App. 
1961). The majority opinion of Chief Judge Desmond in this case reached a perfectly 
sound result, but by a process of reasoning singularly calculated to invite criticism 
of the decision and attacks on its constitutionality. Instead of forthrightly declaring 
that the policies expressed in the relevant New York law would be consistently oP. 
plied for the benefit of New York residents, the opinion rested on such vulnerable 
propositions as that the measure of damages is a question of procedure, and that, 
while the Massachusetts statute provided the basis of recovery, a defense available 
under that statute was contrary to New York’s public policy. See generally ch. 5, 
supra. 

os The worst is Cuba R.R. v. Crosby, 222 U.S. 473 (1912), discussed in ch. 1, 
supra; Currie, Book Review, 27 U. Cur. L. Rev. 588 (1960). See also Slater v. Mexi- 
can Nat'l R.R., 194 U.S. 120 (1904). The strange offspring of these precedents was 
Western Union Tel. Co. v. Brown, 234 U.S. 542 (1914), discussed in ch. 5, supra. In 
Mutual Life Ins. Co. v. Liebing, 259 U.S. 209 (1922), discussed in ch. 5, supra, 
Holmes contributed some incredible technical distinctions to reach a result that was 
distasteful to him—and never discussed the real problem presented by the facts. 
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‘pidns ‘S “yo ut passnostp ‘(¥S6T) 99 ‘S'n ghe “St 

13. See, e.g., Kryger v. Wilson, 242 U.S. 171 (1916); Home Ins. Co. v. Dick, 281 
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cussed in ch. 5, supra. 
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Cullen,'* but is more consistent in the results he reaches than in the 
analysis on which his results are based.” 

Who are the modern American judges whose work has con- 
tributed to enlightenment and to the cause of justice and reason 
in the conflict of laws? One thinks of Mr. Justice Stone, whose 
opinions in Alaska Packers Ass'n v. Industrial Acc. Comm’n** and 
Pacific Employers Ins. Co. v. Industrial Acc. Comm’n™ opened this 
metaphysical realm to the humanizing influence of sociological 
jurisprudence.”® One thinks of Mr. Justice Jackson, not only for 
his opinion in Lauritzen v. Larsen*' but also for his recognition of 
the importance of the Full Faith and Credit Clause and of the re- 
sponsibility thereby imposed on Congress.” One thinks of Judge 
Wyzanski for his sensible opinion in Gordon v. Parker.** One 
thinks (perhaps without recalling his name) of the justice of the 
Minnesota Supreme Court who wrote the opinion in Schmidt v. 
Driscoll Hotel, Inc.** And I think of Roger Traynor as having long 
since earned a place of distinction in this select group. 

This will be no paean of adulation. Like other judges, Justice 
Traynor has had relatively few conflicts cases to decide; I wish, and 
I gather he wishes, that more would come his way. Like other 
judges, he lacks leisure to develop a comprehensive philosophy of 
conflict of laws while scores of cases of all kinds press for his atten- 
tion. Like other judges, he must work within the framework of 
precedent, and it would be surprising if he did not have to tempo- 
rize from time to time to win the concurrence of enough of his 
brethren to form a majority. This will be an attempt to study ob- 


16. 318 U.S. 313 (1943). 

17. Compare Hughes v. Fetter, 341 U.S. 609 (1951), with Wells v. Simonds 
Abrasive Co., 345 U.S. 514, 519 (1953) (dissenting opinion). See ch. 6, supra. 

18. 294 U.S. 532 (1935). 

1g. 306 U.S. 493 (1939). 

20. See ch. 5, supra. I do not share Professor Freund’s enthusiasm for Stone’s 
decision in Seeman v. Philadelphia Warehouse Co., 274 U.S. 403 (1927). See Freund, 
Chief Justice Stone and the Conflict of Laws, 59 Harv. L. Rey. 1210, 1212-21 
(1946). But that decision was rendered in the free-wheeling days of Swift v. Tyson, 
41 U.S. (16 Pet.) 1 (1842), when there were no base lines for the development of 


a rational system of conflict of laws in diversity cases. 


21. 345 U.S. 571 (1953), discussed in ch. 7, supra. 

22. Jackson, Full Faith and Credit—The Lawyer's Clause of the Constitution, 45 
Cotum. L. Rev. 1 (1945), in AssOcIATION OF AMERICAN LAw SCHOOLS, SELECTED 
Reapincs ON ConFriict oF Laws 229 (1956). One tries not to think of certain 
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24.249 Minn. 376, 82 N.W.2d 365 (1957). The name was Thomas Gallagher, 
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jectively the opinions he has written in conflict-of-laws cases, and 
to appraise his handling of the problems. Even in advance of that 
study, however, it can be said that Justice Traynor himself has pro- 
vided a most informative insight into the contribution he is in a 
position to make to improving the administration of justice so far 
as the conflict of laws is concerned: 


In certain fields, as currently in Conflict of Laws, the wilderness grows 
wilder, faster than the axes of discriminating men can keep it under con- 
trol. The concepts in the Restatement have been shattered by the dey- 
astating attacks of Cook and Lorenzen, and the compelling logic of the 
proposition that in the area between the prohibition of the due process 
clause and the mandate of the full faith and credit clause, local law is 
supreme, has made it necessary to search for acceptable doctrines to 
govern the making of exceptions to local law, and serve as the basis of a 
new and realistic system of conflict of laws. The demolition of obsolete 
theories makes the judge’s task harder, as he works his way out of the 
wreckage; but it leaves him free to weigh competing policies without pre- 
conceptions that purport to compel the decision, but in fact do not. He 
has a better chance to arrive at the least erroneous answer if the scholars 
have labored in advance to break ground for new paths. If they have not, 
he must chop his own way through, however asymmetrically, and hope 
that scholars will speed their reinforcements to the job in hand.” 


Here is more than the healthy skepticism that is required of any 
good judge; here is complete disillusionment so far as the orthodox 
concepts of conflict of laws are concerned. Here is hunger for true 
systematic guides to the objective decision, to replace the guides 
that have proved false. Here is willingness to accept the challenge: 
to search for guidance in what Stone called the “energizing forces” 
of the law.” Contrast this willingness to abandon the shattered 
edifice and accept the challenge of reconstruction with Cardozo’s 
resigned, though reluctant, acquiescence in the system: 


Fields there are in the domain of law where fundamental conceptions 
have been developed to their uttermost conclusions by the organon of 
logic.... One finds it again in one of the most baffling subjects of legal 
science, the so-called Conflict of Law. We deal here with the application 
of law in space. The walls of the compartments must be firm, the lines of 
demarcation plain, or there will be overlappings and encroachments with 
incongruities and clashes. In such circumstances, the finality of the rule is 
in itself a jural end. I do not mean that even in this sphere the judge who 
seeks to reach the heart of a concept, its inmost implications, may not 


25. Traynor, Law and Social Change in a Democratic Society, 1956 U. It. L.F. 
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26. Stone, The Future of Legal Education, 10 A.B.A.J. 233, 234 (1924). 


: 











JUSTICE TRAYNOR 633 





find, when he has gained the core, that the concept is one with policy and 
justice. All this may be true, yet when I view the subject as a whole, I 
find logic to have been more remorseless here, more blind to final causes, 
than it has been in other fields. Very likely it has been too remorseless.?* 


Finally, and significantly, Justice Traynor’s statement on con- 
flict of laws is a becoming recognition of the limitations under 
which a judge searches for new principles when iconoclastic schol- 
ars have destroyed faith in the old. It is a cry for help, to which 
there has been meager response: the American Law Institute, for 
example, responds by restating the Restatement. If, therefore, we 
of the cloistered precincts have fault to find with Traynor’s opinions 
in conflict-of-laws cases—if we sometimes think his methods dis- 
ingenuous, if he is suspected of indulging a predilection because 
there is no articulated general principle on which he can rely—the 
fault is our own. We have failed to do the part of the job that judges 
cannot be expected to do. While it is true that a great judge’s flashes 
of intuition can accomplish more than could a brace of pedants in 
a decade, it is only those who have both professional competence 
and time for research and reflection who can be charged with re- 
sponsibility for systematic improvement of the law. 


1. CHOICE oF LAW 


Justice Traynor’s opinions on questions of choice of law are 
heavily outnumbered by those dealing with the jurisdiction of 
courts and the effect of judgments. Yet choice of law is the central 
problem of conflict of laws, and some of Justice Traynor’s bold- 
est and most controversial opinions have dealt with this problem. 
Hence it seems appropriate to begin the discussion here. Next it 
will be in order to dispose of certain miscellaneous matters, leaving 
the cases on jurisdiction and judgments until last because of their 
importance and because at least one of them requires more than 
cursory examination. 

Traynor’s second opinion in a conflict-of-laws case concerned 
choice of law: it was a dissenting opinion concerning the statute of 
limitations, rendered in Ohio ex rel. Squire v. Porter.?* Concisely 
stated, the situation was this: Under the banking laws of both Ohio 
and California, stockholders were subject to a “superadded” lia- 


27. Carpozo, THE Parapoxes OF LEGAL SCIENCE 67-68 (1928). 
28.21 Cal.od 45, 129 P.2d 691, 143 A.L.R. 1432 (1942), cert. denied, 318 U.S. 
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bility in an amount equal to the par value of their stock. In Ohio 
the liquidator of an insolvent bank was allowed six years in which 
to enforce this liability, the time running from the date on which 
he determined the bank’s insolvency. In California a period of 
three years was allowed, the time running from the date of the 
assessment. The Ohio liquidator’s action against a California stock- 
holder was brought less than two years after the date of the assess- 
ment and less than three years after the determination of insol- 
vency. Yet the Supreme Court of California held the action barred 
by California’s three-year statute of limitations. 

Even readers familiar with the ways of courts in conflict-of-laws 
cases will find it a challenging task to reconstruct independently 
the rationale of such a decision. If the case had been entirely do- 
mestic to California the action would have been timely; if it had 
been purely domestic to Ohio the action would also have been 
timely. Where, then, was the conflict of laws? And how could the 
action have been barred since it was filed within the time allowed 
by either statute? 

Startling as the result may seem, the majority opinion of Justice 
Shenk flows along plausibly enough, using the stock rhetoric of the 
conflict-of-laws system: It is “well settled” that the statute of limi- 
tations of the forum governs the time for commencement of an 
action predicated on foreign law. The California statute requires 
that the action be filed within three years after “the liability was 
created.” To determine when the liability was created there must 
be reference to the foreign law; this, indeed, is “required” by the 
Full Faith and Credit Clause. Under the Ohio cases the liability of 
the stockholders is “direct and self-executing,” and is created, if not 
when the bank incurs the obligation, at least as early as the day on 
which the bank fails to meet its current obligations. That day was 
February 27, 1933—three years and three months prior to the filing 
of the action. Thus the action was filed more than three years after 
the liability of the stockholders was “created.” Q.E.D. The action 
is barred. 

Justice Traynor’s dissent—joined only by a temporary member 
of the court—was devastating. First he reviewed the history of the 
California statute limiting the time for enforcement of stock- 
holders’ liability. It was a strange statute of limitations. Most such 
statutes speak in terms of a period following accrual of the right 
of action; this one, however, spoke in terms of the time when the 
liability was created, and that clause had been construed to mean 
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the time when the obligation is incurred, irrespective of the time 
when the cause of action accrues. Thus if a corporation were to 
borrow money, giving its promissory note payable in four years, 
the stockholders could never be liable, because the statutory limi- 
tation period would begin to run from the date of the note, and the 
right of action against the stockholders would be barred before the 
note’s maturity. History provided the explanation for this strange 
state of affairs. Until 1930 the California constitution had imposed 
personal liability on all corporate stockholders. This anachronism 
had inflicted hardship on stockholders and impeded the economic 
development of the state by discouraging investment in California 
enterprises. Judicial hostility to it had led to the strictest sort of 
construction, and the otherwise unreasonable holding that the right 
to enforce the liability might be barred before it could be asserted 
was intelligible only as a deliberate mitigation of the harshness of 
the constitutional provision. In this light, the statute was “no ordi- 
nary statute of limitations.” It was a curtailment of the liability 
itself. 

After the constitutional provision imposing general stockholder 
liability was repealed there remained no need for such a peculiar 
statute of limitations, though it remained on the books together 
with the cases giving it the highly restrictive interpretation. There 
was no comparable hostility toward ‘the double liability of bank 
stockholders. Indeed, the California Supreme Court had held, in 
applying the statute to the liability of bank stockholders, that the 
limitation period began to run not when the obligation was in- 
curred but when the assessment was made. Any other construction 
would have made nonsense of the statutory scheme for enforcing 
the liability. 

There were Ohio cases holding that under Ohio law the liability 
is created as soon as the debt is incurred, or no later than the date 
on which the bank fails, but they had no effect on the limitation 
period in Ohio. It was clear that that period began to run only 
when the superintendent of banks made a determination of insol- 
vency. The Ohio cases relied on by the court were simply not in 
point. One of them held only that a stockholder who acquired his 
shares after the bank suspended payments was not subject to the 
superadded liability.°* The other held that the statutory period of 
sixty days prior to insolvency during which stock transfers did not 





29. Squire v. Harris, 135 Ohio St. 449, 21 N.E.2d 463 (1939). 
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relieve the transferor of liability ran backward from the date of 
suspension of payments.*® Justice Traynor generously cited four 
additional Ohio cases, three of which said in so many words that 
the liability of the stockholders attaches as soon as the bank incurs 
indebtedness;*! but none of these cases had to do with the statute 
of limitations. 

A statute of limitations, said Justice Traynor, is designed to bar 
the action after the lapse of a reasonable time after the cause of 
action has accrued. When California construed its limitation statute 
in such a way that it could bar a foreign cause of action even before 
its accrual it arbitrarily imposed as a prerequisite of suit a condition 
impossible of fulfillment, on the pretext of regulating procedure.* 

Where but in the conflict of laws can courts talk themselves so 
plausibly into indefensible results? For sheer perversity of result, the 
decision in Porter is matched—ironically enough—only by a unan- 
imous decision of the Supreme Court of Ohio.** That case may 
be succinctly stated by a series of propositions: 


1. The plaintiff sued in Ohio on a Florida contract which, ac- 
cording to Florida law, was a contract under seal. 

2. The defendant pleaded the statute of limitations. 

3. Ohio had abolished the seal, and the period of limitations for 
all contracts in writing was fifteen years. 

4. Ohio had a “borrowing” statute, making available to the de- 
fendant any shorter period of limitation prescribed by the law of 
the state in which the cause of action arose. 

5. The Florida limitation period for contracts under seal was 
twenty years, and for simple contracts in writing five years. 

6. The action was filed seven years after the right of action 
accrued. 

7. The Ohio Supreme Court (affirming the court of appeals )** 
held the action barred. 


Readers will hardly need to be told the process of reasoning in 
this case; indeed, the point is that, despite the patent absurdity of 
the result, it was possible for the court to couch its opinion in terms 


30. Bailey v. Ohio ex rel. Squire, 32 N.E.2d 453 (Ohio App. 1936). 

31. 21 Cal.2d at 54, 129 P.2d at 696, 143 A.L.R. at 1439. 

32. Citing Broderick v. Rosner, 294 U.S. 629, 100 A.L.R. 1133 (1935), discussed 
in ch. 6, supra. 

33. Alropa Corp. v. Kirchwehm, 138 Ohio St. 30, 33 N.E.2d 655 (1941), appeal 
dismissed, 313 U.S. 549 (1941) (“for want of a properly presented substantial federal 
question” ). 

34. Alropa Corp. v. Kirchwehm, 19 Ohio Op. 257, 36 N.E.2d 511 (1940). 
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that are respectable so far as conflict-of-laws theory is concerned. 
In such cases one wonders whether the court was simply bemused 
by the metaphysics of the system or was capitalizing on it in order 
to reach a result that could not be reached forthrightly. In this case 
we are provided with a revealing clue: The action was brought to 
recover the deficiency remaining after foreclosure of a mortgage 
on real estate in Dade County, Florida. The defendant was not the 
original mortgagor, nor had he actually signed any undertaking 
to pay the obligation. The deed to him, however, recited the exist- 
ing mortgage and stated that the grantee assumed and agreed to 
pay it. The defendant held the land for less than three months, 
and his grantee similarly assumed and agreed to pay the mortgage. 
The defendant acquired the land on April 23, 1925, and sold it on 
July 15, 1925.°° That, for the benefit of those too young to remem- 
ber, was the period in which the frenzy of speculation in Florida 
real estate was at its height. 

No such consideration of makeshift equity appears to explain 
the result in California’s Porter case. True, the plight of the bank 
stockholder in the depression may have aroused a degree of sym- 
pathy; but the double liability imposed on him was not unusual, 
and was doubtless being enforced routinely under the laws of Cali- 
fornia as well as of other states. The court simply seems to have 
started the conflict-of-laws machine by pressing what it thought 
were the proper levers, and to have sat back complacently while 
the machine ground out the result. 

The law reviews received the Porter decision in silence. That is 
a pity, because Justice Traynor clearly pointed the way of escape 
from the mechanical “logic” of the majority opinion. He said: 


California has no policy necessitating the destruction of the substan- 
tive right of the foreign bank depositor to enforce the liability imposed 
upon the bank’s stockholders, and no interest in riding over such rights.** 


He did not develop this theme at length; after all, he had forty-two 
other opinions to write in 1942. But what are law reviews for? 
Here was a quite indefensible decision, purportedly dictated by 
conflict-of-laws principles; here also, in the dissent, were common 
sense, insight, and guidance as to how a rational method of ana- 
lyzing conflict-of-laws problems might be developed. If legal schol- 

35. Cf. Coral Gables, Inc. v. Christopher, 108 Vt. 414, 189 Atl. 147 (1937); 
Annot., 109 A.L.R. 479 (1937). 


36. 19 Ohio Op. at 257, 36 N.E.2d at 512. 
37. 21 Cal.2d at 55, 129 P.2d at 697, 143 A.L.R. at 1440. (Emphasis added. ) 
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ars had been on the alert, might they not have been inspired by 
this dissent to turn away from the banalities and the logic-chopping 
of the conventional system, and to develop a method of analysis in 
terms of the policies and interests of the states involved? 

Like most questions of conflict of laws, those relating to the 
statute of limitations are both oversimplified and overcomplicated 
by conventional doctrine. We say that, with certain exceptions, all 
matters relating to limitation are procedural, or pertain to the 
remedy, and so are governed by the law of the forum. We may 
then become entangled, as did the court in Porter, in subsidiary 
problems akin to the problem of characterization: The forum’s 
statute of limitations refers to the time when the liability is created; 
so, somewhat inconsistently, we refer to the foreign law to deter- 
mine when the liability was created. What has become of the con- 
trolling force of the law of the forum? What state’s policies are 
being furthered by this strange eclecticism that mixes bits of Calli- 
fornia law with pieces of Ohio law to reach a result not contem- 
plated by either legislature? Can there be any doubt that the analy- 
sis suggested by Traynor is infinitely preferable? He would con- 
strue the California statute of limitations in order to determine the 
legislative purpose, and how the statute must be applied in order 
to effectuate that purpose. The policies expressed in a statute of 
limitations may be multiple. Such a statute may reasonably be con- 
strued, for example, as protecting the plaintiff by assuring him of 
a reasonable time in which to bring his action.** More commonly, 
as in the Porter case, other policies are relevant: protection of the 
defendant against stale claims, and facilitating the administration 
of justice by making room on crowded dockets for current business. 
So far as the Porter case was concerned, the California statute quite 
clearly allowed the liquidator (a) time in which to complete the 
administrative task of determining whether and in what amount 
an assessment was necessary, and (b) three years thereafter in which 
to sue for enforcement of the liability. No more was required, 
whatever the law of Ohio; after the lapse of this time California 
policy required protection for its residents and its courts. No less 
was required; no California policy for the protection of either de- 
fendants or courts called for a shorter period of limitation. By arbi- 
trarily cutting off the right of action before the lapse of that time 
California not only refused faith and credit to the laws of Ohio, 


38. McAllister v. Magnolia Petroleum Co., 357 U.S. 221 (1958); see Cox v. Roth, 
348 U.S. 207 (1955). 
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as Justice Traynor suggested, but also discriminated arbitrarily 
against the depositors whom the liquidator represented.* 

Justice Traynor’s next*® choice-of-law case was a routine one, 
involving the defense of accord and satisfaction in an action on a 
contract made and to be performed in Oklahoma.*! He was able 
to rely on the Restatement for the proposition that the law of 
Oklahoma, rather than that of California, was applicable; but there 
was no difference between the two laws with respect to the issues 
involved, and so no real conflict. 

The next choice-of-law opinion is the opinion of the court in 
Grant v. McAuliffe,** concerning which I have already expressed 
my views in detail.** The opinion was bitterly attacked because of 
its unorthodoxy,** and I undertook to defend it. I have no reason 
to change my earlier views of the case, and little to add to them. 

Professor Sumner’s accusation that the decision was influenced 
by the “sympathy factors” in the case—i.e., that the result was 
legally unsound, and resulted from “sentimental bias in favor of 
the injured plaintiffs, and unbecoming hostility to the archaism of 
the Arizona law’*°—still rankles. True it is that, as between the 
interests of an injured plaintiff and an archaic rule abating the right 
of action upon the tort-feasor’s death, Justice Traynor’s sympathies 
would be on the side of the plaintiff. After all, he was among those 
who had precipitated the overthrow of the rule of abatement in Cali- 


39. See chs. 10, 11, supra. 
40.In 1945 he had occasion to refer to conflict-of-laws principles as providing 
helpful analogy where the problem was choice between state and federal law in a 


case of maritime collision. Intagliata vy. Shipowners & Merchants Towboat Co., 26 


Cal.zd 365, 375, 159 P.2d 1, 8 (1945), 19 So. Cav. L. Rev. 127. The opinion is 
interesting, however, not for this incidental reference to conflict of laws but because 


_ it demonstrates a masterly grasp of the delicate problems of federalism in maritime 
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cases. Cf. D. P. Currie, Federalism and the Admiralty: “The Devil’s Own Mess,” 


1960 Sup. Cr. Rev. 158. This is not surprising, though such versatility in a state- 


court judge is unusual. Traynor was also the author of the court’s scholarly opinion 
in Moore v. Purse Seine Net, 18 Cal.2d 835, 118 P.2d 1 (1941), affirmed sub nom. 
C. J. Hendry Co. v. Moore, 318 U.S. 133 (1943). 
41. Grayhill Drilling Co. v. Superior Oil Co., 39 Cal.2d 751, 249 P.2d 21 (1952). 
42.41 Cal.2d 859, 264 P.2d 944, 42 A.L.R.2d 1162 (1953), 68 Harv. L. Rev. 


} 1260 (1955), N.Y.U.L. Rev. 1288 (1954), 27 So. Cau. L. Rev. 468 (1954), 1 


U.C.L.A.L. Rey. 380 (1954); see Shavelson, Survival of Tort Actions in the Conflict 
of Laws: A New Direction?, 42 Cauir. L. Rev. 803 (1954). 

43. Ch. 3, supra. 

44. Sumner, Choice of Law Governing Survival of Actions, 9 Hastincs L.J. 128 
(1958). 

es Ch. 3, supra, at 140. Professor Sumner’s criticism is contained in CALIFORNIA 
Law ReEvis1on CoMMISSION, RECOMMENDATION AND StTuDy RELATING TO CHOICE OF 
Law GoveERNING SURVIVAL OF ACTIONS 14 (1957). 
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fornia’s domestic law.** But to suggest that the decision departed 
from sound legal principles in order to reach a result congenial to the 
predilections of the court is absurd. Nothing could be more un- 
sound and indefensible than a rule, such as that contained in sec- 
tion 390 of the Restatement, commanding application of the law 
of Arizona in the situation presented by Grant v. McAuliffe. It 
is regrettable that Justice Traynor rationalized the result in terms 
of alternative characterizations (treating the question as one of 
procedure, or relating to administration of decedents’ estates, rather 
than of the substantive law of torts); inevitably, such techniques 
create an impression that the system is being manipulated.*7 Yet 
characterization is inherently a question-begging process. Despite 
Professor Sumner’s asseveration that “It is inescapable that the 
basic problem is one of tort recovery,”** there is just as much justi- 
fication for treating the question as one of procedure or one re- 
lating to the administration of estates. The only rational choice 
between the possible characterizations is one determined by the 
results thereby produced; and since the result produced by Justice 
Traynor’s characterizations made sense instead of nonsense, his 
characterizations were sound. 

Still, one regrets that he chose this technique instead of spelling 
out the considerations of policy and interest involved, as he had 
done in the Porter case. But more than a decade had elapsed since 
that case was decided, and the legal scholars who might have de- 
veloped his approach into a substitute for the capricious traditional 
system had done little or nothing in that direction. To win accept- 
ance, the opinion had to wear traditional dress. In discussing Grant 
v. McAuliffe recently, however, Justice Traynor has stated its ra- 
tionale explicitly in terms of governmental policies and interests.” 
Injecting a delightful personal touch, he said further: 


It may not be amiss to add that although the opinion in the case is my 
own, I do not regard it as ideally articulated, developed as it had to be 
against the brooding background of a petrified forest. Yet I would make 
no more apology for it than that in reaching a rational result it was less 


46. Hunt v. Authier, 28 Cal.2zd 288, 169 P.2d 913, 171 A.L.R. 1379 (1946) 
(Shenk, J.). 

47. Cf. Levy v. Daniels’ U-Drive Auto Renting Co., 108 Conn. 333, 143 Atl. 163, 
61 A.L.R. 846 (1928); Kilberg v. Northeast Airlines, Inc., 211 N.Y.S.2d 133, 172 
N.E.2d 526 (Ct. App. 1961). 

48. See ch. 3, supra, at 136. 

49. Traynor, Is This Conflict Really Necessary?, 37 Texas L. Rev. 657, 670 
(1959). 
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deft than it might have been to quit itself of the familiar speech of choice 
of law.®° 


A fascinating subject for speculation remains. Now that Grant 
v. McAuliffe has so completely exposed the absurdity of section 390 
of the Restatement,’! what will the American Law Institute do? 
Obviously the section cannot be allowed to remain as it is. Yet how 
can it be intelligently changed without abandonment of the funda- 
mental assumptions as to choice of law on which the Restatement 
is constructed?” 

The most recent Traynor opinion on choice of law is the opinion 
of the unanimous court in Emery v. Emery.** While a California 
family was motoring in Idaho their car, driven by the son under 
his father’s direction, overturned, causing injuries to the driver’s 
two sisters. They sued the father and the brother. Justice Traynor 
began conventionally enough, treating Idaho law as determinative 
of the question whether the owner or the operator had violated a 
duty of care owed to the nonpaying guests. However, finding that 
the Idaho test (“reckless disregard of the rights of others”) imposed 
a lower standard of care than the California test (“willful miscon- 
duct”), he inquired only whether there had been “willful miscon- 
duct” under the California cases, on the theory that the affirmative 
finding on that issue necessarily included a finding of “reckless dis- 
regard” under the Idaho law. Thus nothing turned on this choice; 
there was no conflict. Turning to the defense of parental immunity, 
however, he encountered again the problem of characterization: 
Is the question of immunity one of the law of torts, or of procedure, 
or of incapacities imposed because of concern with the family re- 

lationship? Rejecting a Wyoming precedent applying the law of 
the place of injury,°* and not even citing the Restatement,” he said, 
| rather flatly, “It is not, however, a question of tort but one of ca- 


| 50. Id. at 670 n.35. 

51. RESTATEMENT, Conriicr or Laws § 390 (1934): “Whether a claim for 
damages for a tort survives the death of the tort-feasor or of the injured person is 
determined by the law of the place of the wrong.” 

52. Cf. RESTATEMENT (SECOND), Conriict oF Laws §§ 332, 334(d) (Tent. 
Draft No. 6, 1960), for a possible straw in the wind. 
53.45 Cal.2d 421, 289 P.2d 218 (1955), 31 N.Y.U.L. Rev. 1123 (1956), 30 
So. Cau. L. Rev. 368 (1957), 1 Vict. L. Rev. 365 (1956); see Ehrenzweig, Parental 
Immunity in the Conflict of Laws: Law and Reason versus the Restatement, 23 U. 
Cur. L. Rev. 474 (1956). 
) 54. Ball v. Ball, 73 Wyo. 29, 269 P.2d 302 (1954). 
55. RESTATEMENT, Conriict oF Laws § 384(2) (1934): “If no cause of action 
is created at the place of wrong, no recovery in tort can be had in any other state.” 
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pacity to sue and be sued and as to that question the place of injury 
is both fortuitous and irrelevant.”*® 

One must say to Justice Traynor, as has been said to his critics, 
that on the face of the matter there is about as much reason for 
classifying this problem as one of substantive tort law as for classi- 
fying it as a question of capacity. It is only when the consequences 
of the classification are considered that the soundness of the classi- 
fication can be evaluated. Justice Traynor quickly reached that 
aspect of the matter. After rejecting the view that the law of the 
forum should control as governing matters of procedure, he said: 


We think that disabilities to sue and immunities from suit because of 
a family relationship are more properly determined by reference to the 
law of the state of the family domicile. That state has the primary 
responsibility for establishing and regulating the incidents of the family 
relationship and it is the only state in which the parties can, by partici- 
pation in the legislative processes, effect a change in those incidents. 
Moreover, it is undesirable that the rights, duties, disabilities and im- 
munities conferred or imposed by the family relationship should con- 
stantly change as members of the family cross state boundaries during 
temporary absences from their home. Since all of the parties to the 
present case are apparently domiciliaries of California, we must look to 
the law of this state to determine whether any disabilities or immunities 
existe? 


Thus the opinion employs a combination of the techniques used 
in Porter and Grant v. McAuliffe: alternative characterization, sup- 
ported by pragmatic inquiry into the respective interests of the 
states. The substantive characterization would make the result 
depend upon the wholly fortuitous and irrelevant place of injury; 
the procedural characterization would make the result depend 
upon the plaintiff's choice of forum; the family-relations character- 
ization, if generally accepted, would not only lead to uniformity 
of result but would tend to advance the interest of the only in- 
terested state. Indeed, there was no real conflict.°* So far as appears, 
Idaho had no policy requiring that these California children not be 
permitted to sue their father, and no interest in the matter. 


56. 45 Cal.2d at 427, 289 P.2d at 222. 

57.45 Cal.ed at 428, 289 P.2d at 223. 

58. See Traynor, Is This Conflict Really Necessary?, 37 Texas L. Rev. 657, 669 
(1959). 

A rigid choice-of-law rule pointing to the law of the domicile would not, however, 
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Having determined that the law of California was to be applied 
to determine the questions of parental and sibling immunity, Tray- 
nor still had work to do. What was the California law? He an- 
swered, breaking new ground, that (a) an unemancipated minor 
child may sue his parent for a willful or malicious tort, and (b) tort 
actions between minor brothers or sisters are maintainable. These 
are simply questions of domestic tort law, and call for only limited 
comment in a discussion of the conflict of laws. The court’s treat- 
ment of them, however, does throw light on one aspect of the 
method of analysis in terms of governmental interests. When one 
says that in a conflict-of-laws case a court should examine into the 
policy of domestic law and the extent of the state’s interest in 
applying that policy, the reference is not necessarily to predeter- 
mined policy. The common law is no less dynamic in conflict-of- 
laws cases than in domestic cases. To appreciate this one need only 
note that the sequence of the reasoning in Emery might have been 
inverted. The court might first have determined the posture of 
California law with respect to intrafamily immunities, and then 
proceeded to determine whether the law of California or that of 
Idaho was to control. Justice Traynor has stated the proposition 
felicitously: 


Should [the court] find that the local policy has not yet been articulated 
in statute or precedent, it may proceed to articulate it for the first time, 
for purely local as well as interstate cases, and thereby create an open 
conflict with the other policy. Thus the court has a dual responsibility. 
Within the confines of policy based on precedent, it can revise backward 
local precedent to harmonize with an enlightened policy of another state. 
It can also set an enlightened local precedent to conflict with the back- 
ward policy of another state.*° 


u. MiscELLANEOUS CASES 


a. Ancestral Property: The Estate of the Childless Widow 
A common-law lawyer must approach with diffidence, if not trep- 


_idation, anything that smacks of community property. Yet two of 


Traynor’s conflict-of-laws opinions touch that subject, and Estate 
of Perkins® presents a fascinating problem. I therefore grasp the 


nettle, being somewhat emboldened by my belief that the problem 
_in Perkins will turn out not to be essentially one of community 


property after all. 


59. Traynor, supra note 58, at 673. 
6o. 21 Cal.2d 561, 134 P.2d 231 (1943), 31 Cauir. L. Rev. 331. 
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Mr. Perkins had resided in New York with his second wife for 
many years prior to his death. He had been a successful banker, 
and from time to time made substantial gifts of securities to his 
wife; in addition, he named her as beneficiary of a policy of insur- 
ance on his life. Shortly after his death the widow moyed to Cali- 
fornia, taking with her money and securities thus acquired. When 
she died intestate and without issue, domiciled in California, her 
estate consisted, with exceptions not here material, of the remnants 
of this property. She was survived by three sisters, who claimed 
the estate; the adverse claimant was a son of Perkins by his first 
marriage. 

The son’s claim was based on sections 228 and 229 of the Cali- 
fornia Probate Code. The first of these provided, at the time of the 
widow’s death: 


If the decedent leaves neither spouse nor issue, and the estate, or any 
portion thereof was community property of the decedent and a previously 
deceased spouse ...such property goes in equal shares to the children 
of the deceased spouse and their descendants by right of representa- 
tion.... 


Section 229 provided: 


If the decedent leaves neither spouse nor issue, and the estate or any 
portion thereof was separate property of a previously deceased spouse 
and came to the decedent from such spouse by gift, descent, devise or 
bequest ...such property goes in equal shares to the children of the 
deceased spouse and to their descendants by right of representation. 


Now, in a manner of speaking, at least, the property in the widow’s 
estate was neither community property nor separate property, as 
the latter term is used in a community property state. It was the 
product of the husband’s earnings during the marriage; and since 
it had been earned while the couple were domiciled in New York, 
his interest in it was that of sole common-law ownership. The gifts 
to his wife transferred a like interest to her, and when she left New 
York the property was hers, and hers alone. 

The majority of the court held that, on the death of the widow, 
this property descended to the son under either section 228 or sec- 
tion 229. It was not necessary to decide which.*' The sections dealt 


61. So the court said. Id. at 571, 34 P.2d at 237. Yet it also said that the purpose 
of the sections would be fully carried out “if the probate court distributes the prop- 
erty upon the basis of its classification had it been acquired in California.” Thus it 
appears that the court was applying § 228 on the basis of a classification of the prop- 


erty as community property. 
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only with intestate succession, a matter entirely within the control 
of the legislature. To give effect to the legislative policy embodied 
in them it was necessary to apply them to all property subject to 
administration in California, regardless of its acquisition in a com- 
mon-law jurisdiction. The court conceded that this involved re- 
classification of the property in accordance with California com- 
munity property concepts. Estate of Thornton® was distinguished 
on the ground that it held such reclassification invalid only when 
it had the effect of unsettling vested rights—i.e., only when it af- 
fected rights inter vivos as distinguished from the expectancy of 
inheritance. An earlier decision,® holding that the sections would 
be applied to property acquired out of the state only if the nature 
of the foreign ownership was substantially the same as it would 
have been had the property been acquired in California, was dis- 
approved. 

Justice Traynor wrote a vigorous dissent. The question was 
solely one of statutory construction; the majority had “construed 
the legislative purpose to extend beyond the legislative language 
and then read into the language an implication that alone would 
make possible the execution of the enlarged purpose.” If the 
property in the widow's estate was not community property, sec- 
tion 228 could not apply; if it was not separate property of her 
deceased husband, section 229 could not apply. The character of 
the property could be determined only by reference to the defini- 
tions in the Civil Code. Under sections 162 and 163 separate prop- 
erty is defined as all property owned by either spouse before mar- 
riage or acquired afterwards by gift, bequest, devise, or descent, 
together with the rents, issues, and profits thereof. Under section 
164 all other property acquired by either spouse after marriage is 
community property. The Perkins property was not community 
property when it was acquired, nor was it converted into commu- 
nity property when its owner moved to California. Neither was it 
“separate property,” for that term “is but a differentiation from the 
term ‘community property’ in section 228." 

In short, the majority conceived of the terms “community” and 
“separate” as being sufficiently comprehensive to describe all mari- 
tal property subject to administration in California, while Justice 


62.1 Cal.ed 1, 33 P.2d 1, 92 A.L.R. 1343 (1934). 

63. Estate of Allshouse, 13 Cal.2zd 691, 91 P.2d 887 (1939). 
64. 21 Cal.ed at 572, 134 P.2d at 238. 

65. Id. at 575, 134 P.2d at 239. 
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Traynor recognized a third class, not covered by those terms, in- 
cluding property acquired outside the state in common-law owner- 
ship. It is not easy to choose between these two conceptions on the 
basis of the considerations discussed in the two opinions. It is 
necessary to inquire into the legislative policy expressed in sections 
228 and 229 of the Probate Code. Fortunately, we have available a 
comprehensive and searching study of the history and purpose of 
those sections. 

The “germ” of these sections was first introduced into California 
law in 1880, and clearly had the limited purpose of preventing 
escheat.® If the decedent were a widow or widower with no rela- 
tives, it seemed unjust that what had been community property 
should escheat, to the exclusion of relatives of the predeceased 
spouse whose efforts had presumably contributed to its accumula- 
tion. The original statutory provision was limited to correcting this 
situation. In 1905 the principle was extended to that portion of 
the estate which had been separate property of the predeceased 
spouse, and a wholly new principle was introduced: the right of 
the heirs of the predeceased spouse to inherit was made contingent 
only upon the decedent’s having died without issue, instead of with- 
out kindred, as before.** On this new principle, the statute could 
no longer be regarded as simply designed to prevent unjust escheat. 
It now stated a policy of preference for the heirs of the predeceased 
spouse over those (other than lineal descendants) of the decedent. 
It became, in fact, a reversion to the common-law concept of an- 
cestral property, i.e., the rule that collateral relatives of the person 
last seized were entitled to inherit only when they were “of the 
blood of the first purchaser.”® 

In this light, the statute stated a policy that was by no means 
peculiar to the institution of community property. A community 
property state can get along without such a policy: 


There is apparently nothing in the community property system which 
necessitates the rules of descent laid down by sections 228 and 229 of 
the Probate Code. While California has always had the law of com- 
munity property, the principle of these Probate Code sections was not 
introduced into our law until 1905. With the exception of New Mexico, 


66. Ferrier, Rules of Descent Under Probate Code Sections 228 and 229, and Pro- 
posed Amendments, 25 Carr. L. Rev. 261 (1937). 

67. Ibid. 

68. Id. at 262. 

69. Id. at 280. 
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none of the other states in which the community property system exists 
have any such rules of descent.” 


Common-law states, on the other hand, may have substantially 
identical policies." Thus Ohio even now has a provision almost 
indistinguishable from that of California,’* and Indiana has a 
similar provision, except that it operates to limit the estate which 
the surviving spouse can inherit from the one dying first, instead 
of upon the distribution of the estate of the surviving spouse.” 

In this light the statement of the majority in Perkins seems not 
unreasonable: “Sections 228 and 229 together provide for the suc- 
cession of all property in which the predeceased spouse had some 
interest.”™* It is only if one concentrates on the distinctive institu- 
tion of community property, and on the special connotation of 
“separate” property as that term is used in contradistinction to com- 
munity property, that difficulties of characterization arise. Both the 
majority and the minority opinions suffer, it seems to me, from their 
assumption that “reclassification” of common-law property accord- 
ing to the concepts of the community system was involved; the 
majority's concession on this point was unnecessary, and served 
only to becloud the issue with problems of the sort associated with 
Estate of Thornton.” Certainly if the legislature had enacted a 
single statute providing for the distribution of all property in the 
estate of the decedent in which the predeceased spouse had any 
interest, and which came to the decedent either by the voluntary 
act of the predeceased spouse or by operation of law, there would 
have been no problem of reclassification. Of course, Justice Tray- 
nors point was precisely that the legislature had done no such 
thing, but had legislated only with respect to community property 
and its correlative, separate property. Yet if one is persuaded by 
the legislative history and by common-law analogies that the legis- 
lature was not here primarily concerned with regulating the inci- 
dents of community property, but with a policy of intestate suc- 
cession taking account of the source from which the property was 
acquired, the proposition that in this context, at least, the terms 
“community property” and “separate property” exhausted the pos- 
sibilities seems preferable to Justice Traynor’s insistence that the 

70. Id. at 282-83. 

71.Id. at 280-81 nn.54-57. 

72. OHI0 Rey. Cope ANN. § 2105.10 (Page 1954). 

73. IND. ANN. Stat. § 6-201(b) (1953). 


74.21 Cal.2d at 569, 134 P.2d at 236. 
75.1 Cal.2d 1, 33 P.2d 1, g2 A.L.R. 1343 (1934). 
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earnings of the husband while domiciled in a common-law state 
are not “separate property” as defined by the Civil Code. 

This view may be tested by a hypothetical case. Assume that a 
husband and wife domiciled in California agree that their future 
earnings shall be their separate property, respectively. It seems clear 
that this may be done.”* The husband’s earnings accumulate, and 
at his death he leaves the property to his widow. Upon her death 
intestate and without issue will this property pass under the “an- 
cestral property” principle to the lineal descendants of the pre- 
deceased husband, or will it go to the heirs of the widow? Clearly, 
this was never community property. Nor was it, any more than 
the property accumulated by Perkins in New York, “separate” 
property as defined by the California Civil Code: i.e., it was not 
property acquired before marriage or acquired thereafter by gift, 
bequest, devise, or descent. What was it? In one case, such property 
is referred to as being held “in severalty.” In another it is said that 
“jt is clear that in California we have a modified form of certain 
estates known to the common law and have them operating along- 
side of the community property system....’"* This would seem 
to be one of them. In substance, for the purpose of sections 228 and 
229, this property seems to be strictly analogous to that acquired 
by Perkins in New York and given by him to his wife. 

I have found no case squarely determining the applicability 
of those sections to property that would be community but for the 
agreement of the parties to the contrary; yet, quite apart from the 
decision in Perkins, it seems altogether probable that such property 
would be subject to the provisions of section 229. The California 
Supreme Court has said that from the statutes defining community 
and separate property “it must follow that all property not held as 
community property must, for want of a better name, be classed 
as separate property.’ On that basis, the earnings of the husband 


76. Cau. Civ. Cope § 158; Commissioner v. Mills, 183 F.2d 32, 19 A.L.R.2d 856 
(gth Cir. 1950); Estate of Watkins, 16 Cal.2d 793, 109 P.2d 417 (1940); Siberell v. 
Siberell, 214 Cal. 767, 7 P.2d 1003 (1932); Perkins v. Sunset Tel. & Tel. Co., 155 
Cal. 712, 103 Pac. 190 (1909); Wren v. Wren, 100 Cal. 276, 34 Pac. 775 (1893); 
Fay v. Fay, 165 Cal. 469, 473-74, 132 Pac. 1040, 1042 (1913) (dictum); Marlow 
v. Barlew, 53 Cal. 456 (1879) (dictum); see Van Every v. Commissioner, 108 F.2d 
650 (gth Cir. 1940). But cf. the dictum in Commissioner v. Cavanagh, 125 F.2d 366, 
369 (gth Cir. 1942): “Of course no voluntary agreement between the parties is 
sufficient to affect the marital status in such a manner as to impress upon property the 
status of that of unmarried persons.” 

77. Marlow v. Barlew, supra note 76, at 458, 461. 

78. Siberell v. Siberell, 214 Cal. 767, 771, 7 P.2d 1003, 1004 (1932). 

79. Id. at 770, 7 P.2d at 1004. (Emphasis added. ) 
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which, by agreement, are not community property, are separate 
property although they do not fit the statutory definition of sepa- 
rate property; and they are reached by section 229, which uses the 
somewhat inappropriate term “separate property” for want of a 
better name.*° 

A suggestive case is Estate of Watkins.™ All the property owned 
by the married couple (domiciled in California) was originally 
community property. Certain later transactions were alleged to 
have converted it into “joint tenancy property’; but the court found 
that, even assuming this to be true, the still later execution by the 
parties of joint and mutual wills, declaring all the property to be 
community property, had the effect of reconversion. Hence, upon 
the death of the surviving wife, the property passed in accordance 
with section 228, with shares going to the relatives of the prede- 
ceased husband. The trial court, not appreciating the effect of the 
declaration in the joint and mutual wills, had held that the prop- 
erty in the widow's estate was not community property but property 
held in joint tenancy, and so did not pass under section 228 but 
went entirely to the heir of the widow.*” Assume for the moment 
that the joint and mutual wills were not in the picture, and that 
the parties had, as the trial court found, effectually converted their 
community property into a joint tenancy. What kind of estate was 
this? It was not a community estate; neither was it “separate” estate 
within the definition of the Civil Code, though the respective shares 
might be so called for want of a better name. It was quite analogous 
to a common-law estate of the same character, and was such that 
the interest taken by the wife on the death of the husband was her 
sole, or several, or “separate” property, as at common law. How it 
should be disposed of on her death is another question. But it seems 
to follow from this that when the parties voluntarily convert com- 
munity property into an analogue of common-law property the 
resulting interests may without violence to the system be referred 
to as separate property, though they are not literally within the 
definition; and from this it follows, in turn, that in our hypothetical 


80. Cf. Justice Traynor’s remark in Tomaier v. Tomaier, 23 Cal.2d 754, 759, 146 
P.2d gos, 908 (1944): “The separate property of a nonresident husband or wife 
invested in California land remains separate property... .” (Emphasis added.) 

81. 16 Cal.2d 793, 108 P.2d 417 (1940). 

82. Section 228 as in force at the date of the widow’s death (1936) applied only 
to community property and did not contain the present provision extending the cover- 
age to joint tenancies. Cal. Stats. 1931, ch. 281, § 228, at 597. Section 229 did not 
apply because the interest acquired by the survivor upon the death of a joint tenant 
was not one acquired by gift, descent, devise, or bequest. 
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case the estate of the widow should be distributed according to 
section 229, on the basis that the property accumulated by the hus- 
band’s earnings was separate property, acquired from him by gift, 
bequest, devise, or descent. 

If this is so, what is the obstacle to treating the property ac- 
quired by Mr. Perkins in New York as his “separate” property, 
given by him to Mrs. Perkins, and subject to the provisions of sec- 
tion 229? No “reclassification” in accordance with community 
property concepts seems necessary. The policy of the statute seems 
clearly applicable: the property was accumulated through the 
efforts of the husband; in the judgment of the legislature it is just 
that it should go to his son rather than to the collateral heirs of his 
second wife. The nature of Mr. Perkins’ common-law interest was 
essentially the same as that of a California husband who has agreed 
with his wife that his earnings shall be his sole property.* 

Justice Traynor’s most telling points were made in connec- 
tion with his contention that it would be incongruous to treat the 
property earned by Mr. Perkins in New York as “separate” prop- 
erty. “It is a strange construction that interprets the term ‘separate 
property’ in a California statute to include the very kind of property 
it was designated to exclude”*—i.e., property resulting from the 
earnings of the husband during the marriage. “To treat such earn- 
ings as if they were separate property would do violence to the 
scheme of succession embodied in Probate Code sections 228 and 
229, which contemplates that in the event both spouses die without 
lineal descendants, marital earnings are to be inherited equally by 
the respective families of the two spouses by whose efforts it was 
accumulated.”** But these arguments seem to lose their force if 


83.In Estate of Allshouse, 13 Cal.2d 691, 91 P.2d 887 (1939), adopting the 
principle that property acquired elsewhere could be subjected to §§ 228 and 229 only 
if the incidents of ownership were substantially the same as those of community 
property or separate property in California, the court declined to treat property 
resulting from the husband’s earnings during the marriage in Missouri as substantial- 
ly comparable to “separate” property. “It differs from the husband’s separate prop- 
erty in that it includes the wife’s right of dower, which although inchoate is 
exceedingly valuable.” Id. at 699, 91 P.2d at 891. But the wife’s inchoate right of 
dower in property which she acquires outright from her husband seems totally ir- 
relevant to the interpretation of a statute concerned with the source from which the 
property was acquired. 

84. 21 Cal.e2d at 577-78, 134 P.2d at 240. 

85. Id. at 576, 134 P.2d at 239-40. Justice Traynor was here referring to an 
aspect of the statutory scheme not directly involved in the Perkins case. Under § 228, 
relating to community property, if there were no lineal descendants of the prede- 
ceased husband, the property is divided equally between his heirs and those of the 
widow; whereas under § 229, dealing with separate property, the only takers were the 
heirs of the predeceased spouse. 
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we are right in assuming that a California couple can agree that 
their respective earnings shall not be community property, and that 
the husband’s earnings will then be treated as separate property 
under section 229. No more violence is done to California’s policy 
by letting the fruits of the husband’s common-law earnings pass 
from his widow’s estate to his heirs, to the exclusion of the collateral 
heirs of his widow, than is done by allowing California husbands 
and wives to contract for what are in effect common-law interests 
with the same result.*® 

One final point: The construction contended for by Justice 
Traynor might well raise a substantial question as to equal protec- 
tion of the laws.** If the younger Perkins had been denied the right 
to inherit, might he not with some justification have complained 
that he was arbitrarily being denied equal treatment with persons 
similarly situated? California had established a policy to the effect 
that in a family situation such as was presented in that case, the 
fruits of the predeceased husband’s earnings should go to his son 
rather than to the collateral heirs of the second wife. If the property 
had been earned while the elder Perkins was domiciled in Cali- 
fornia, that would be the result; similarly, if the property had been 
earned under a no-community agreement while he was domiciled 
in California, that would be the result. What reason is there for 
differential treatment simply because the property was earned in a 
common-law state? 

A state may, of course, establish reasonable classifications with- 
out violating the Equal Protection Clause; but what would be the 
reasonable basis for distinguishing between the case of property 
acquired in a common-law jurisdiction and that acquired under 
similar circumstances in California? The most effective answer 
would be that the policy of sections 228 and 229 is so intimately 
related to the community property system that its application to 
common-law interests would be inappropriate. We have seen, how- 
ever, that this is not true; that policy has no peculiar relevance to 
the institution of community property. Another possibly effective 
answer might be that as a matter of convenience California was 


86. Cf. Estate of Allie, 50 Cal.2d 794, 329 P.2d 903 (1958). Premiums on the hus- 
band’s National Service Life Insurance policy had been paid from community earn- 
ings; the wife was named beneficiary; on her death the proceeds of the insurance 
were held distributable under § 228 as community property, although because of 
federal law they could hardly be so characterized for any purpose except that of 
intestate succession. 

87. U.S. Const. amend. XIV. See generally ch. 11, supra. 
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disinclined to trace the origins of property brought into the state 
by its owner from another jurisdiction; but there is little support 
for such an attitude in the cases. In Allshouse, indeed, the court 
indicated its willingness to engage in a form of tracing more 
arduous than that required by the result in Perkins. It might be a 
sufficient answer that California was disinclined to apply its policy 
in such a way as to interfere with the interest of New York; but 
it is difficult to conceive how New York could have an interest in 
the intestate distribution of the estate of a widow who had lon 
since left that state and established a domicile in California.** Pos- 
sibly it might be a satisfactory answer that California was simply 
disinclined to apply its policy to common-law property interests 
because to do so would be to upset the justifiable expectations of 
the parties: e.g., when Mr. Perkins gave the property to his wife 
in New York he thought he was doing so with no strings attached, 
and did not contemplate that it might some day revert to his son; 
and Mrs. Perkins received the property on the same understanding. 
But this explanation does not square very well with the universally 
conceded proposition that the statute deals only with the right to 
inherit intestate property, which is a mere expectancy, and that 
Mrs. Perkins could very easily alter the pattern of succession to the 
property on her death by changing her domicile—whether to a 
community property state or not. Nor does it square very well with 
California’s general policy of applying its truly community-oriented 
rules of intestate succession to common-law property brought into 
the state by married couples who become domiciliaries.*® Whether 
or not the construction urged by Justice Traynor would amount 
to a denial of equal protection, the question is so close, and it is so 
difficult to suggest a convincing basis for the reasonableness of the 
classification, that avoidance of the possibility of discrimination 
may be suggested as a further justification for the construction 
adopted by the majority. 

My conclusion, then, is that the result reached by the majority 
hardly called for dissent, and that the major flaw in the majority 


88. Although the California policy is for the benefit of the predeceased spouse 
and his heirs, who so far as appears never had any connection with California, I as- 
sume that California had an interest in applying the policy because the estate was 
being administered in California and the decedent was domiciled there. See ch. 3, 
supra. It would not be a satisfactory answer to the younger Perkins that he was not 
given the benefit of the statute because California had no interest in applying its 
policy for his protection because neither he nor his father had any connection with 
the state. See chs. 10, 11, supra. 

89. Cau. Pros. Cope § 201.5. 
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opinion was the apparent willingness to treat the Perkins property 
as community property under section 228 rather than separate 
property under section 229.°° 


B. Community Property 


Tomaier v. Tomaier®! was a divorce action between domiciliaries 
of California in which the trial court had divided as community 
property real estate in California and Missouri purchased with com- 
munity funds and held “in joint tenancy.” The district court of ap- 
peal reversed, and on retrial the trial court excluded evidence that 
the intention of the parties was that the property should remain part 
of the community. The supreme court unanimously reversed, Justice 
Traynor writing the opinion, holding such evidence admissible not 
only as to the California real estate but also as to that in Missouri. 

The decision seems unquestionably sound, and only one real 
problem in the conflict of laws is suggested.** In discussing the 
Missouri property Justice Traynor cited the Missouri case of 
Depas v. Mayo** and said: “Since Missouri would protect the re- 
spective interests of a husband and wife if community funds were 
invested in Missouri land without the wife’s consent, it would cer- 
tainly protect such interests when the Missouri property is acquired 
pursuant to an agreement between the parties that the property 
retain its community character.”’* This sounds like section 238 of 
the Restatement: “The effect of marriage upon an interest in land 
acquired by either or both of the spouses during coverture is de- 
termined by the law of the state where the land is.”*° But does it 
really matter what Missouri would decide with respect to the re- 


go. The distinction, though not material in Perkins, would be material if the pre- 
deceased spouse is not survived by lineal descendants, in which case community, 
but not separate, property would be divided among the heirs of the respective 
spouses. See note 85 supra. 

91. 23 Cal.2d 754, 146 P.2d go05 (1944), 32 Catir. L. Rev. 182, 17 So. Cat. L. 
REv. 401. 

g2. A question of domestic law arises, which is best not discussed in this con- 
text and by this noncommunity writer: What difference did it make whether the 
property was part of the community or was held in joint tenancy? “In its holding, as 
distinguished from its language, the Siberell case [note 78 supra] established only 
that whether such property is a joint estate or community property, the trial court 
in a divorce proceeding has the power to divide the property equally.” 23 Cal.2d at 
759, 146 Pod at 907. 

93.11 Mo. 314, 49 Am. Dec. 88 (1848). 

94. 23 Cal.2d at 759, 146 P.2d at 908. 

95. RESTATEMENT, Conriict oF Laws § 238 (1934); RESTATEMENT (SECOND), 
Conr.ict or Laws § 238 (Tent. Draft No. 5, 1959). Justice Traynor did not cite this 
section, though he did cite § 260, which is similar in principle. 
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spective interests of the parties in this property? Leaving aside the 
constitutional questions that would be raised by an attempt by 
Missouri to alter the character of those interests,®® is it not clear 
that the California court, having two California domiciliaries 
before it in a divorce proceeding, can and should enter whatever 
decree for division of the marital property is called for by California 
law and policy, irrespective of the law of Missouri? In the course 
of the events leading to the well-known case of Fall v. Eastin®’ the 
courts of Washington, the domiciliary state, entered a decree di- 
viding the property and directing the conveyance of Nebraska real 
estate in a manner that would not have been permissible under 
Nebraska law. Yet the Nebraska court, while refusing enforcement 
of the decree, conceded that if the husband had made a conveyance 
in compliance with the decree it would have been perfectly effec- 
tual.°* And in the recent case of Rozan v. Rozan® Justice Tray- 
nor, for a unanimous court, held that real estate in North Dakota 
purchased with community funds was community property, subject 
to division by the divorce decree, without making any reference to 
the law of North Dakota. No such reference is necessary, the Re- 
statement to the contrary notwithstanding. 


c. Grounds for Administration: Wrongful Death 


A resident of New Mexico and a resident of Arizona were killed 
in New Mexico in the course of their employment by the Atchison, 
Topeka & Santa Fe Railway, a Kansas corporation. The railroad was 
doing business in California—specifically, in the two counties in 
which petitions were filed for letters of administration. The petitions 
alleged that the Federal Employers’ Liability Act created a cause 
of action for wrongful death in each case, authorizing suit by the 
administrator in any state where the carrier does business. Neither 
decedent had other assets in California. Section 301 of the Probate 
Code authorized administration only in the county in which the de- 
cedent was a resident, or where he left “estate.” For a unanimous 


96. Cf. Estate of Thornton, 1 Cal.2d 1, 33 P.2d 1 (1934). 

97. 215 U.S. 1 (1909). 

98. Fall v. Fall, 75 Neb. 104, 128 (1905) (dictum): “In the instant case, if Fall 
had obeyed the order of the Washington court and made a deed of conveyance to 
his wife of the Nebraska land, even under the threat of contempt proceedings, or after 
duress by imprisonment, the title thereby conveyed to Mrs. Fall would have been of 
equal weight and dignity with that which he himself possessed at the time of the 
execution of the deed.” See Currie, Full Faith and Credit to Foreign Land Decrees, 
21 U. Cut. L. Rev. 620, 636 (1954). 

99. 49 Cal.2d 322, 327-28, 317 P.2d 11, 13-14 (1957). 
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court, Justice Traynor held that the causes of action constituted 
“estate” authorizing administration; to hold the contrary would be 
to nullify the right given by the act.’ 

The decision is noncontroversial and in accord with most, if not 
all, authorities. Only a subsequent development raises a minor 
question as to whether it can be relied on as still stating the law of 
California. Ten years later the California court recognized the 
doctrine of forum non conveniens,’*’ according to which wrongful- 
death actions in cases of the type involved in Estate of Waits'°* may 
not be maintainable in California.’ Does this development alter 
the rule that letters of administration may issue? Probably not. 
Dismissal on forum non conveniens grounds is a discretionary mat- 
ter, most appropriately determined after the action has been filed. 
Probably the courts will continue to grant letters of administration 
on the ground that the venue provisions of the Federal Employers’ 
Liability Act permit suit against the carrier in California, leaving 
the question of forum non conveniens to be determined on motion 
in the wrongful-death action itself. It would be simpler, however, 
if California would simply permit the foreign administrator to sue 
in wrongful-death cases,‘°* without requiring a local appointment 
that in the end may prove futile. 


p. Criminal Matters 


Criminal cases having foreign aspects tend to fall between two 
stools, in the academic world at least. They are given scant attention 
either in the course on conflict of laws or in criminal law courses. 
That they deserve more careful study than they get is strongly sug- 
gested by certain cases encountered in the preparation of this study. 

California’s habitual-criminal statute allows conviction when 
prior offenses were committed in another state, provided the mini- 
mum elements of the foreign offense are substantially similar to 
“the minimum elements of one of the offenses enumerated in the 
California statute."”> One Morton was adjudged an habitual of- 
fender, one of the prior convictions having been in Tennessee. The 


_ principal evidence as to the nature of the crime for which he had 


_ been convicted was a record from the files of the Tennessee State 


100, Estate of Waits, 23 Cal.2d 676, 146 P.2d 5 (1944). 

101. Price v. Atchinson, T. & S.F. Ry., 42 Cal.2d 577, 268 P.2d 457 (1954). 
102. Note 100, supra. 

103. See Douglas v. New York, N.H. & H.R.R., 279 U.S. 377 (1929). 

104. See Ghilain v. Couture, 84 N.H. 48, 146 Adl. 395, 65 A.L.R. 553 (1929). 
105. CAL. Pen. Cove § 644(a). 
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Penitentiary showing that he had served a term for a crime desig- 
nated by the initials “HBL.” There was some testimony, which 
the court found insufficient, tending to indicate that this meant 
“housebreaking with intent to commit larceny”; there was no evi- 
dence at all as to the minimum elements of the offense under Ten- 
nessee law, and the court set aside the conviction.1°* The People, 
said Justice Traynor, must prove the alleged prior convictions 
beyond a reasonable doubt; it was not unreasonable to require the 
People to ascertain the particular statute that the defendant had 
violated, or to obtain a certified copy of the judgment of conviction 
for the purpose of proving the elements of the offense.’* 

The interesting thing about this decision is that there was in 
force a California statute authorizing the court to take judicial 
notice of “the laws of the several states of the United States and 
the interpretation thereof by the highest courts of appellate juris- 
diction of such states.”°* Assuming the court had been satisfied 
with the testimony as to the meaning of the initials “HBL,” why 
did it not simply take judicial notice of the elements of that offense 
under Tennessee law? The explanation may be that the question 
was not reached, since the testimony as to the meaning of the 
abbreviation was unsatisfactory. I prefer to think, however, that 
the fact that neither Justice Traynor, nor any member of the 
court, nor counsel for the People thought of the judicial-notice 
statute in this context demonstrates the sound common sense of all 
concemed. If the statute had been brought to the attention of the 
court it would have been held inapplicable, I cannot doubt, despite 
the generality of its language. Law reformers have pressed legis- 
lation calling for judicial notice of foreign law without adequate 
analysis; whatever may be said in favor of such legislation, it seems 
clear that it should not relieve the state of establishing guilt beyond 
a reasonable doubt in criminal cases, and that it should not infringe 
the right to trial by jury.” 

People v. Burt'!® was an appeal from a conviction for soliciting 
the prosecutrix to commit the crime of extortion. The evidence 
showed that the defendant in Los Angeles solicited the prosecutrix 
to induce men in the Los Angeles area to go with her for immoral 
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purposes to Tijuana, Mexico, where she would join the defendant 
in acts that would constitute extortion as defined by the law of Cali- 
fornia. The defendant contended that to punish him for soliciting 
the prosecutrix to commit in Mexico acts that would amount to 
extortion as defined by California law would be to punish him for 
acts done beyond the jurisdiction of the state. In a fine opinion for 
a unanimous court, Justice Traynor rejected this extreme ter- 
ritorialist defense, construing the statute on solicitation in order to 
determine the legislative policy and the circumstances in which that 
policy must be applied to effectuate the state’s interest: 


Section 653f is concerned not only with the prevention of the harm that 
would result should the inducements prove successful, but with pro- 
tecting inhabitants of this state from being exposed to inducements to 
commit or join in the commission of the crimes specified ... and the evils 
it seeks to prevent are present whether the object of the solicitation is io 
be accomplished within or without this state. Thus, in the present case 
the defendant used the prospects of large monetary rewards to attempt 
to induce the prosecutrix to commit acts of prostitution and extortion, 
with residents of this state as intended victims. Such solicitation is inimi- 
cal to the public welfare and to the safety and morals of the inhabitants 
of this state, regardless of where the solicited acts are to be performed, 
and a construction of section 653f that limits its operation to solicitation 
of acts that are to be consummated within this state would defeat, rather 
than effect, the object of that statute." 


The contention that the prosecution should have been required to 
prove that the acts solicited would have constituted extortion under 
the law of Mexico was similarly rejected: “Since it is the solicita- 
tion in this state alone that is punishable, and since it is immaterial 
where the acts solicited are to be performed, the law of other states 
governing such acts is likewise immaterial...and proof of the 
law of Mexico was therefore unnecessary.”!” 

The only cause for regret here is that the court chose to distin- 
guish, rather than to discredit, its earlier decision in People v. Buf- 
fum,'® on which the defendant relied. There the defendants had 

been convicted of conspiracy “to induce miscarriages contrary to 
section 274” of the Penal Code. The evidence tended to establish 
that the defendants conspired in California to perform, and did 
perform, abortions in Mexico. Overt acts were committed in Cali- 
fornia; the defendants and the subjects were all apparently residents 
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of California. The conspiracy statute provided for the punishment 
of conspiracy “to commit any crime.”"* There was evidence that 
abortion was criminal under Mexican as well as California law. 
Yet the convictions were reversed: “The statute makes no reference 
to the place of performance of an abortion, and we must assume 
that the Legislature did not intend to regulate conduct taking place 
outside the borders of the state.”!" Why must the court make any 
such assumption? Is one to believe that California has no policy 
against crimes committed in Mexico by residents of California 
against other residents of California, or no interest in the effectua- 
tion of such a policy? If one Californian lures another to Mexico 
and there murders him is California indifferent or helpless? Surely 
there is no lack of power.'’® The question, as the California court 
recognized, is only one of statutory construction. In spite of gen- 
erations of territorialist dogma, California’s criminal statutes might 
well be reasonably construed as extending to crimes perpetrated by 
Californians against other Californians outside the state.” 

Not every criminal statute, of course, should be construed as 
regulating conduct outside the state. People v. One 1953 Ford Vic- 
toria’'* was a proceeding to forfeit an automobile used for the un- 
lawful transportation of narcotics. The car had been purchased 
from a dealer in Texas who held a chattel mortgage. Without the 
dealer’s consent and contrary to a term of the mortgage the buyer 
took the car to California, where it was seized. The California 
statute allowed the innocent holder of a mortgage to claim his in- 
terest free from forfeiture if he had made a reasonable character 
investigation of the purchaser at the time of sale. Texas had no law 
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relating to forfeiture of vehicles used in the transportation of nar- 
cotics; the dealer made no character investigation, though he was 
otherwise innocent. For a unanimous court, Justice Traynor 
held the requirement of a character investigation inapplicable to 
the dealer in Texas. The purpose of the law was, by regulating the 
conduct of those financing automobile sales, to reduce the proba- 
bility that the cars sold would be used to violate California law. 
But it was not reasonable to assume that the legislature intended 
to require dealers in every state to make character investigations 
against the contingency that automobiles sold would be taken to 
California without their consent and contrary to the sales agree- 
ment. The case is a fine illustration of how a court may, by de- 
fining local interests with moderation and restraint, avoid conflict 
with the interests of another state.' 


I. JUDGMENTS 


A. Foreign Alimony Decrees 

The principle that a court may and should apply domestic law 
in such a way as to effectuate domestic policy where the state has a 
legitimate interest in so doing has no application to judgments with- 
in the scope of the Full Faith and Credit Clause.° Congress, in the 
exercise of its power to implement that clause, has declared that 
“records and judicial proceedings” of the courts of a state “shall have 
the same full faith and credit in every court within the United 
States... as they have by law or usage in the courts of such State... 
from which they are taken.”’* This means that in a suit to enforce 
the judgment of a sister state the policies of the forum are irrelevant. 
Justice Traynor’s first conflict-of-laws opinion—the opinion of the 
court in Biewend v. Biewend’**—dealt with the problem of the ap- 
proach to an intermediate type of case: Given a foreign judgment 
not entitled to full faith and credit, is governmental-interest analysis 
to be applied as in an ordinary case of choice of law, or are domestic 
interests to yield by analogy to the case of a judgment entitled to full 
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faith and credit? The problem is not an easy one. With respect to 
foreign judgments for alimony, however, Justice Traynor exhibited 
not only faithful devotion to the Full Faith and Credit Clause but 
also a strong disposition to treat sister-state judgments as if they 
were fully within the command of that clause although the Supreme 
Court has not so held. 

The parties were divorced while domiciled in Missouri, and the 
husband was ordered to pay weekly alimony. Thereafter they 
moved to California, and the wife sued not only to recover accrued 
installments but to establish the husband’s obligation to make 
future payments. In the meantime the minor children who had 
been taken into account when the alimony was fixed had attained 
majority, and the wife had married and divorced a second husband. 
A California statute’* provided that alimony payments shall cease 
upon the wife’s remarriage. Although Justice Carter, in dissent, 
made a strong argument that the statute expressed an important 
policy that ought to be furthered, Justice Traynor held that as a 
matter of comity California would respect and enforce the rights 
created by the Missouri decree until they were modified by the 
Missouri court. The mere difference between Missouri and Cali- 
fornia as to the right of the wife to alimony after remarriage did 
not amount to such a strong local public policy as to justify a refusal 
to enforce vested rights: “[Enforcement of the decree] offers 
no threat to either the moral standards or the general interests of 
the citizens of this state. To hold that the right created in Missouri 
is so immoral as to be unenforceable here would involve a com- 
placent attribution of moral superiority to this state.” 

Such language must cause some initial uneasiness to an advocate 
of the governmental-interest analysis. This is very close to tradi- 
tional conflict-of-laws doctrine: “local public policy” is something 
different from the legal policies expressed in the laws of the state; 
only a very strong moral revulsion against the enforcement of rights 
“vested” under another law justifies the interposition of local policy. 
The uneasiness is relieved only when we recall that it is a judgment 
that is involved, not simply a choice of law. Even apart from the 
Full Faith and Credit Clause a judgment presents a special case. The 
plaintiff is not simply claiming the benefit of the laws of Missouri 
in nubibus; there has been an adjudication that she personally has 
certain rights against the defendant under those laws. Especially 
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in light of the fact that the alimony provisions of divorce decrees 
are commonly arrived at by agreement, it is not farfetched to liken 
the Missouri decree to a contract between the parties, entered into 
under circumstances giving California no interest in regulating its 
incidents. Moreover, the truth may be that the Biewend case does 
not really present the problem of how governmental interests shall 
fare in competition with a foreign judgment not entitled to full 
faith and credit. It may be that modifiable decrees for future in- 
stallments are entitled to full faith and credit, and that Justice 
Traynor was simply ahead of his time in treating them as if they 
were: 

Neither the full faith and credit clause of the Constitution nor the Act 
of Congress implementing it says anything about final judgments or for 
that matter, about any judgments. Both require that full faith and credit 
be given to “judicial proceedings” without limitation as to finality. Upon 
recognition of the broad meaning of that term much may some day 


depend.”° 


If this is the ultimate explanation of the decision, however, the 
defense of conflict with strong “local public policy,” impliedly rec- 
ognized by Justice Traynor, must be rejected. 

In Biewend the court recognized that the husband was entitled 
to apply to the Missouri court for modification of the decree in the 
light of the changed circumstances, but held that the decree should 
be enforced as it stood until such time as it should be modified by 
the Missouri court. A student commentator suggested that it might 
have been more appropriate for the California courts themselves 
to modify the decree, applying the law of Missouri.’** This was the 
result reached in Worthley v. Worthley’*™ some fourteen years later. 
The action was to recover arrearages under a New Jersey separate- 
maintenance decree and to establish the obligation to make future 
payments pursuant to it; the decree was modifiable both prospec- 
tively and retroactively. A closely divided court, Justice Traynor 
writing for the majority, held not only that the decree would be 
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enforced but that the California court should try the issue of modi- 
fication on its merits. The strong implication was that the question 
of modification would be determined in accordance with the law 
of the rendering state.*** 

Although Worthley v. Worthley in enforcing a modifiable for- 
eign decree rejected the rule of the Restatement,” the decision was 
acclaimed by the law reviews; and, indeed, it is difficult to under- 
stand objections to the result in view of its practical utility. The 
interesting question relates not to the enforceability of the foreign 
modifiable decree, nor to the freedom of the court in which enforce- 
ment is sought to modify the decree, but to choice of the law goy- 
erning modification. In a nonconflicts situation the Supreme Court 
has held that due process requires that the defendant be given 
notice and an opportunity to be heard on the question of modifi- 
cation before judgment is entered against him; but this does not 
necessarily mean that the law of the rendering state is controlling. 
The analogy of custody decrees points away from the dominance 
of that law. The Supreme Court has said of such decrees that “it 
is clear that the State of the forum has at least as much leeway to 
disregard the judgment, to qualify it, or to depart from it as does 
the State where it was rendered”;’*” and it is easy to imagine a case 
in which the state originally rendering the judgment has lost all 
interest in the matter, while the state in which custody is being liti- 
gated has a compelling interest in the application of its own law 
in the interests of the child’s welfare. Where alimony decrees are 
concerned it may be necessary to distinguish between the grounds 
for and the limits of modification.** I find the problem a difficult 
one,'** and shall not attempt to suggest a solution in this context. 
The problem has been thoughtfully analyzed in a student law 
review comment’ providing an excellent point of departure for 
intensive study. 
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In Hopkins v. Hopkins’ Justice Traynor, writing for a ma- 
jority of the court, held that the California court in which a divorced 
wife sought to enforce a Colorado decree embodying a property 
settlement agreement could determine for itself what proportion 
of the gross monthly alimony and support payments was “ ‘reason- 
ably necessary for the support, maintenance, and education’” of 
the children during their minority, and thus determine the amounts 
to be paid to the plaintiff, the children having attained the age of 
majority. In Lewis v. Lewis'*" he held for a unanimous court that 
an ex parte Nevada divorce, obtained by the husband while an 
action for divorce was pending in Illinois, could not be pleaded as 
a defense to the wife’s action on the Illinois alimony decree: The 
Nevada decree should have been pleaded as a defense in the Illinois 
proceeding. In Kubon v. Kubon'** he dissented from a holding that 
the wife’s violation of a California temporary restraining order 
relating to custody constituted a “clean hands” defense to her suit 
on a Nevada decree for accrued arrearages. This brief, stark recital 
does not do justice to the careful judicial workmanship that is evi- 
dent in the three opinions; but all three are so clearly right that 
there is nothing more to say. 


B. The Effect of Ex Parte Divorce Decrees on the Right to Support 


Prior to 1942 there was little reason for state courts to consider 
critically the effect of divorce on the right to support. The easy 
assumption that such rights were mere incidents of the marital 
status, and terminated with it, was not often subjected to stress. 
In the extreme case, where a husband abandoned his wife and es- 
tablished a domicile in a sister state, procuring a divorce there and 
returning to the marital domicile, the problem was not acute; the 
state of marital domicile was free to disregard the foreign divorce, 
and enforce the duty to support.'*® The first Williams case,'*° how- 
ever, radically altered the situation by requiring full faith and credit 
to such divorces. The blow was softened by the holding of the 
second Williams case'*! that the effect of such a divorce could be 
avoided by a showing that the divorcing spouse was not in fact 
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domiciled in the rendering state; but this was not an easy path of 
refuge for the abandoned wife.” By what appears to have been a 
fortunate coincidence, the Court had occasion on the same day to 
intimate indirectly that the right to support might survive such a 
divorce, even if the jurisdiction of the divorcing court could not be 
successfully attacked, if that right, by the law of the wife’s domicile, 
could survive a valid divorce.** The proposition that, although the 
divorce might effectually dissolve the marital relation, it could not, 
in the absence of personal jurisdiction over the wife, affect her 
financial interests, was expressly advanced by three justices in con- 
currence, although a resolution of that question was not necessary 
to the decision.'** In the course of time the proposition came to be 
fully established.*° The time had come for most of the states to 
re-examine critically the nature of the right to support, and whether 
it could survive a valid divorce. If it did not survive an ex parte 
decree, it ought to. 

The question was very obliquely presented to the California 
Supreme Court in Dimon v. Dimon.™* The parties were married 
in Oregon; they separated, and thereafter the wife obtained an ex 
parte divorce in Connecticut. Since the validity of the divorce was 
conceded, we must assume that she was domiciled in Connecticut 
at the time. Later, when she was a resident of Oregon and the ex- 
husband a resident of Nevada, she sued in California for alimony.’ 
The majority, without discussing the relevance of the law of any 
other state, held that in California the wife’s right to support does 
not survive divorce. Justice Traynor dissented from this portion 
of the opinion, maintaining that “the wife’s right to support, al- 
though arising out of the marriage, is not lost by dissolution of the 
marriage unless it could have been litigated in the proceedings” for 
divorce.'** After a painstaking review of the California authorities 
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he concluded that, while no case had squarely held that an inde- 
pendent suit in equity would lie after divorce to enforce the duty 
of support, there were substantial indications that such was the law. 
Then he indicated forthrightly the basis for his concern. The case 
before the court involved only the right of a nonresident wife who 
herself had obtained the ex parte divorce. If no more had been in- 
volved, perhaps he would not have been moved to dispute the 
majority’s conclusion so vigorously. But recent developments in 
the law of full faith and credit meant that “If a valid ex parte 
divorce is granted the husband by another state, the California wife 
may be protected only if she is allowed a subsequent action for 
support.”'*° The law of California should keep pace: “Since the 
courts have evolved rules of law that allow the husband readily to 
obtain a divorce, corresponding rules of law must be invoked to 
protect the wife and prevent injustice. Accordingly, we should give 
effect to an ex parte foreign decree obtained by the husband insofar 
as it affects marital status, but declare it ineffective on the issue of 
alimony, thus accommodating the interests of each state by re- 
stricting it to matters of her dominant concern.”’*° In the state of 
the precedents, this need be understood as nothing more than an 
argument that, since existing law did not clearly preclude suit for 
alimony after divorce, practical considerations dictated resolution 
of the ambiguity in favor of the right. It may mean more: It may 
mean that judicial conclusions reached in earlier times should be 
re-evaluated in the light of new conditions, not then in contem- 
plation. If so, it is not to be stigmatized as judicial legislation, but 
is simply the common-law tradition at its best. 

As we shall see, the central question whether the right to sup- 
port survives a valid ex parte divorce was settled later. Before pur- 
suing that story, however, we may notice an interesting sidelight 
of the Dimon case. 

Unlike the majority, Justice Traynor was interested in the law 
of Connecticut, although the greater part of his opinion is devoted 
to California law. It is not clear whether the parties properly in- 
voked the foreign law; probably they did.’ If not, the inquiry into 
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foreign law on appeal was questionable practice, irrespective of the 
judicial notice statute." In that event, the preferable procedure 
would have been to dispose of the case according to the law of the 
forum; but this is, in effect, what Justice Traynor proposed when, 
finding Connecticut law inconclusive, he indulged the familiar pre- 
sumption that the common law of the foreign state is the same as 
that of the forum.’ On the assumption that Connecticut law was 
properly invoked, it is clear that Justice Traynor was rightly con- 
cerned about the posture of that law. Thus if Connecticut, the state 
of the wife’s domicile at the time of divorce, had no law and policy 
allowing survival of the right to support, California (having no in- 
terest in the matter) would have denied full faith and credit to the 
Connecticut decree by imposing that duty on the husband.’** On 
the other hand, if by Connecticut law the right to support survived 
a valid ex parte divorce obtained at the suit of the wife, as Justice 
Traynor assumed, the case may present one of the most troublesome 
problems in modern conflict-of-laws analysis: the problem of the 
disinterested third state.1°° Assume that the husband was at the 
time of the divorce and thereafter domiciled in Nevada, and that 
Nevada recognized no duty of support after a valid divorce. There 
would then be a clear conflict of interests between Connecticut and 
Nevada, Connecticut having an interest in the allowance of support 
for the wife domiciled there, and Nevada having an interest in the 
protection of its domiciliary from such liability. The conflict would 
pertain only to choice of law, not to the recognition of judgments: 
the Connecticut decree could not, in the absence of personal juris- 
diction over the husband, adjudicate the right to support. Hence 
neither Nevada nor California would be compelled by the Full Faith 
and Credit Clause to recognize the right to support asserted under 
Connecticut law. Having no interest in the matter at all, what 
should California do? To weigh and choose between the com- 
peting state interests would be to exercise a purely legislative judg- 
ment. To concoct a “rule” that the law of the wife’s domicile “gov- 
erns”'°® would be to do the same thing sub silentio and by mere fiat. 
In the absence of congressional implementation of the Full Faith 
and Credit Clause, it seems that the best course for California to 

252. See ch:.1, supra... WILL nn nn en 

153. 40 Cal.2d at 542, 254 P.e2d at 542. 

154. Id. at 540, 254 P.2d at 541. 

155. See ch. 12, supra. 


156. As New York did, in substance, in a similar situation. See Dean v. Dean, 241 
N.Y. 240, 149 N.E. 844, 42 A.L.R. 1398 (1925); ch. 2, supra, at 113 n.55. 


JUSTICE TRAYNOR 667 


follow—if it is to adjudicate the case at all—would be to apply the 
law of the forum simply by default. That law is presumptively 
applicable,’*’ and neither party has sustained the burden of showing 
that a particular foreign law is entitled to preference. This is the 
result that both the majority and Justice Traynor would have 
reached, but by different routes and with different consequences. 
The majority did not consider the relevance of foreign law, and 
concluded that in California the right to support terminated upon 
divorce. Justice Traynor considered the Connecticut law (though 
not that of Nevada);* found the Connecticut cases inconclusive: 
and applied California law (under which, according to his view 
the right to support survived) because of the presumption that the 
law of Connecticut was to the same effect. 

If, instead of the wife’s obtaining the ex parte divorce in Con- 
necticut, the husband had obtained it in Nevada, the same problem 
of the disinterested forum would be presented. At first sight it may 
seem that this is not so, because an element of due process is in- 
volved: lacking jurisdiction of the person of the wife, Nevada is 
powerless to affect her financial rights. But this assumes that her 
rights are fixed by the law of Connecticut rather than by the law 
of Nevada. Here we are not concerned with the effect of the divorce 
decree: concededly it cannot affect personal rights, but the question 
is whether she has any right to support that survives divorce. Thus 
if Connecticut should hold that there is no such right under Con- 
necticut law it is not a denial of due process for Connecticut to treat 
the Nevada divorce as terminating the right to support. It is not 
lightly to be assumed that the law of Connecticut is necessarily to 
be applied. Connecticut is free to apply its own law, to be sure, but 
if, as I believe, Nevada is equally free to apply its own, there is no 
denial of due process if Nevada refuses to grant support to the wife 
on the ground that its law recognizes no right of support after 
divorce.'*® 


157. Alaska Packers Ass’n v. Industrial Acc. Comm’n, 294 U.S. 532, 547-48 
(1935). 

158. Cf. Lewis v. Lewis, 49 Cal.2d 389, 317 P.2d 987 (1957), where, discussing 
an ex parte divorce obtained by a husband in Nevada, Justice Traynor said, citing 
Nevada cases: “The decree would terminate plaintiff's right to support if she were a 
Nevada domiciliary.” Id. at 391 n.*, 317 P.2d at 989 n.1. 

159. The question whether the right to support survives a valid ex parte decree 
obtained by the wife, as distinguished from one obtained by the husband, is purely 
a question of domestic law. That is to say, it does not present the question of due 
process that is presented where the husband is the plaintiff. A discussion of the ques- 
tion would therefore not be appropriate here, and I shall say only that I am inclined 
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Worthley v. Worthley,'® which has already been discussed with 
reference to the enforcement of foreign modifiable decrees,’® pre- 
sented the question as to the effect on support of ex parte divorce 
somewhat more directly. After the wife had obtained her New 
Jersey decree the husband obtained an ex parte divorce in Nevada. 
For the majority, Justice Traynor, referring to New Jersey law, 
held the divorce ineffective to cut off the wife’s right to support 
under the decree. This troubled Justice Spence, who dissented. If 
it was the law of California, as he believed, that a valid divorce 
terminates all rights to support, even those embodied in a decree, 
so that a California wife’s rights would be lost upon her husband’s 
obtaining a valid ex parte divorce, it seemed to him anomalous to 
say that California must enforce the rights of a nonresident wife 
in similar circumstances—especially rights under a foreign decree 
modifiable both prospectively and retroactively. This position 
is challenging enough to warrant a closer look at the majority 
opinion. 

Said Justice Traynor: 


Since the full faith and credit clause compels recognition of the 
Nevada decree only as an adjudication of the marital status of plaintiff 
and defendant and not of any property rights that may be incident to 
that status...the effect of the dissolution of the marriage on defend- 
ant’s preexisting obligations under the New Jersey maintenance decree 
must be determined by the law of New Jersey.'® 


One may well ask: Why must that question be determined by 
reference to New Jersey law rather than by reference to the law of 
Nevada or California?’®* In the absence of the New Jersey judg- 
ment—i.e., if the question were simply one of choice of law—there 
would be as much reason to apply the law of Nevada, or perhaps 
of California, as to apply the law of New Jersey, so far as principles 
of conflict of laws or of constitutional law are concerned. This was 


to sympathize with Justice Traynor’s humanitarian view that the wife who cannot 
obtain personal jurisdiction of her husband should not be treated as having forfeited 
her support rights by suing for divorce. The argument is persuasive in the case 
of the deserted wife; but I am troubled by the case of the California wife who could 
easily sue for divorce and alimony there, but chooses instead to obtain an ex parte 
divorce in Nevada. 

160. 44 Cal.2d 465, 283 P.2d 19 (1955). 

161. See text accompanying note 127 supra. 

162. 44 Cal.2d at 475-76, 283 P.2d at 26. 

163. Id. at 468, 283 P.2d at 21. 

164. We must assume that the husband was domiciled in Nevada at the time of 
the divorce. It does not appear whether he was domiciled in California at the time of 
the pending action. 
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not a mere matter of choice of law, but of rights that had ripened 
into judgment; yet if the judgment was not entitled to full faith 
and credit the question of choice of law was, theoretically at least, 
as open as if there had been no judgment. 

It is necessary to bear in mind two things to understand Justice 
Traynor’s position here. First, he differed with Justice Spence as 
to the state of the California law regarding the effect of divorce; 
in applying the law of New Jersey he was applying what he thought 
was California law as well. Second, he was by no means prepared 
to disregard the New Jersey decree and proceed as if the question 
were merely one of choice of law. As the discussion of the Biewend 
case has shown, he was supported by a majority of the court in his 
attitude that modifiable foreign decrees for alimony and support 
are to be treated as if they were entitled to full faith and credit, even 
though the Supreme Court has not so held. If California is disposed 
to do so, and it appears to be, it may subordinate local interests, or 
the interests of another state such as Nevada in our example, to 
foreign rights embodied in a judgment. This explains to my satis- 
faction the ready determination that New Jersey law was appli- 
cable: The New Jersey judgment was being given the same faith 
and credit as it had by law or usage in the state from which it was 
taken. The same analysis applies to Lewis v. Lewis,'® which carried 
the process a step further by recognizing an Illinois wife’s rights 
to alimony under a decree obtained after the husband had obtained 
an ex parte divorce in Nevada. 

When the question whether a wife's right to support under 
California law survives a valid ex parte divorce was squarely pre- 
sented’® to the California Supreme Court, Justice Traynor’s affirma- 
tive view, first expressed in dissent,'*’ prevailed.’ Doubtless this 
result was facilitated by the California court’s previous protection 
of the rights of wives under the law of New Jersey and Illinois; 

165. 49 Cal.2d 389, 317 P.2d 987 (1957), discussed in text accompanying note 
136 supra. 

166. This is perhaps an exaggeration: the case might have been decided on other 
grounds. See Hudson v. Hudson, 52 Cal.2d 735, 746, 344 P.2d 295, 301 (1959) 
(McComb, J., concurring); Baldwin v. Baldwin, 28 Cal.2d 406, 416-17, 170 P.2d 
670, 676-77 (1946). But Justice Traynor and all but one of his brethren doubtless 
felt that the time had come to settle the issue. 

167. Dimon v. Dimon, 40 Cal.2d 516, 526, 254 P.2d 528, 533 (1953). 

168. Hudson v. Hudson, 52 Cal.2d 735, 344 P.2d 295 (1959), 48 Cauir. L. Rev. 
303 (1960). 

169. Lewis v. Lewis, 49 Cal.2d 389, 317 P.2d 987 (1957); Worthley v. Worthley, 


44 Cal.zd 465, 283 P.2d 19 (1955). The court in Hudson refers to these cases in 52 
Cal.2d at 741, 344 P.2d at 298. 
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basically, however, Justice Traynor had convinced a majority of 
the court that, even though two precedents would have to be over- 
ruled,” California law should be adjusted to the new conditions 
created by the Supreme Court’s decisions regarding full faith and 
credit to ex parte divorces." 


c. Miscellaneous Matters 


A lurid marital situation gave rise to some zany legal arguments, 
particularly concerning res judicata, in Rediker v. Rediker.“* The 
case, with some detail omitted for the sake of clarity, involved a 
husband who, upon being sued for separate maintenance, cross- 
complained for annulment on the ground that at the time of their 
marriage the plaintiff was the wife of another. He got nowhere with 
this, since it was found that the plaintiff was divorced from her 
former husband six years prior to her marriage to the defendant. 
The defendant did succeed, however, in persuading the trial court 
(a) that the ex parte divorce which he had obtained in Cuba from 
his own first wife was void, and (b) that an ex parte Florida divorce 
obtained by his first wife some five years after his marriage to the 
plaintiff established conclusively that there was a valid and subsist- 
ing marriage between the defendant and his first wife at that time. 
On the basis of these arguments the trial court annulled the marriage 
as bigamous. 

The first argument was so patently frivolous that it is difficult 
to conceive how the trial court could have been gulled by it. The 
defendant was domiciled in Cuba when he obtained the divorce 
from his first wife, and the fact that the defendant in that action 
was not personally served was immaterial; moreover, the defend- 
dant, as the moving party, was estopped to attack the validity of the 
Cuban divorce. The second argument was no more substantial, 
but had a certain superficial plausibility: An existing valid mar- 
riage is a condition precedent to divorce under Florida law; the 
decree of divorce necessarily imported a finding that there was a 
subsisting marriage; a divorce decree is a judgment in rem, binding 
on all the world; ergo, it follows that the defendant was still mar- 

170.Dimon v. Dimon, 40 Cal.zd 516, 254 P.2d 528 (1953); Cardinale v. 
Cardinale, 8 Cal.2d 762, 68 P.2d 351 (1937). 

171. The new rule was securely nailed down in Weber v. Superior Court, 53 
Cal.2d 403, 348 P.2d 572, 2 Cal. Rep. 9 (1960), where Justice Traynor, now writing 
for a unanimous court, held that it made no difference that the husband’s ex parte 


divorce was obtained before the wife filed her action for support. 
172. 35 Cal.2d 796, 221 P.2d 1, 20 A.L.R.zd 1152 (1950), 2 Hastincs L.J. 86. 
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ried to his first wife when he married the plaintiff. My first re- 
action was to classify this along with arguments sometimes made 
by the poorer law students, which are so far-fetched that they can- 
not be refuted by authority, no one ever having had the temerity to 
advance them in court, and can only be dismissed as nonsense. 
Justice Traynor, however, writing for a unanimous court, laid down 
a scathing barrage of authority, reason, and policy considerations 
to demolish the argument. The power of the opinion is such as to 
suggest that it was written with a betatron. It is a pity, all the same, 
that so much judicial industry and talent should have to be wasted 
in refutation of arguments that border on the irresponsible. 

In Scott v. Scott’ the court upheld an ex parte Mexican divorce, 
finding that the plaintiff in the divorce proceeding was domiciled 
in Mexico at the time. Justice Traynor wrote a concurring 
opinion in order to (a) discourage any implication that domicile 
was requisite in all cases to recognition of foreign-country divorces, 
and (b) drain some of the nonsense out of section 1915 of the Code 
of Civil Procedure, which provides: “A final judgment of any 
other tribunal of a foreign country having jurisdiction, according 
to the laws of such country, to pronounce the judgment, shall have 
the same effect as in the country where rendered, and also the same 
effect as final judgments rendered in this state.” So doing, he out- 
lined some good law for the future. A country other than the domi- 
cile may have a legitimate interest in the marital status, and, if so, 
our monolithic attitude toward domicile should not be permitted 
to inject uncertainty into matters of status. On the other hand, 
even if the divorcing court had jurisdiction under its own law, 
California must reserve its freedom to withhold recognition be- 
cause of limitations of due process or local policy. “[W]e cannot 
assume that in section 1915 the Legislature meant to override such 
limitations or policy.”*™* 

In Rozan v. Rozan,' speaking for a unanimous court, Justice 
Traynor squarely placed California in the ranks of those states 
which, rising above the anemic negativism of Fall v. Eastin,’ 
will accord full faith and credit to foreign decrees ordering the 
conveyance of local land. Though the precise question was not 
before the court—here the California courts were ordering convey- 


173. 51 Cal.2d 249, 331 P.2d 641 (1958). 

174. Id. at 256, 331 P.2d at 645. 

175. 49 Cal.2d 322, 317 P.2d 11 (1957), 11 Oxua. L. REv. 214 (1958). 
176. 215 U.S. 1 (1909). 
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ance of North Dakota land—Justice Traynor characteristically 
seized the occasion to establish the proper rule to be applied if the 
situation were reversed, and did so in such a conclusively convinc- 
ing manner that it is impossible to conceive that the opinion will 
not be accepted as authoritative on the point. My own enthusiasm 
for this result has been revealed elsewhere, and need not be re- 
iterated.” 

Bernhard v. Bank of America Nat'l Trust & Sav. Ass'n‘ is not 
a conflict-of-laws case at all; yet my interest in the case over the 
years has been heightened by its potential interstate significance. 
In the purely domestic context the overthrow of the mutuality rule 
as to collateral estoppel may not cause serious repercussions; the 
informed reaction is likely to be that this represents desirable 
progress away from the artificialities of the common law (though 
this reaction may well be tempered by doubts as to the anomalous 
results to which complete overthrow may lead in the case of mul- 
tiple claimants ).'”” When one considers the effect to which a judg- 
ment is entitled in other states under the Full Faith and Credit 
Clause, however, a new dimension is added. Thus if a plaintiff may 
choose to sue in any one of a dozen states, his use of the initiative in 
such a way as to force a defense in a very inconvenient forum raises 
doubts that are not apparent when attention is focused on the 
domestic scene. When all is said, however, one remains enthusi- 
astic about the overthrow of the mutuality rule, and happy that 
Justice Traynor went beyond the necessities of the case in order 
to accomplish it.’*° If the language of the opinion is nevertheless 
too broad, the case-by-case method of the common law can be 
expected to contain it." 


177. Currie, Full Faith and Credit to Foreign Land Decrees, 21 U. Cut. L. Rev. 
620 (1954). 

178. 19 Cal.2d 807, 122 P.2d 892 (1942), 57 Harv. L. Rey. 98 (1943). 

179.See Currie, Mutuality of Collateral Estoppel: Limits of the Bernhard 
Doctrine, 9 Stan. L. Rev. 281 (1957). 

180. Id. at 322. There remain critics of the decision, however. See EHRENZWEIG, 
ConF.ict oF Laws 225-28 (1959); Moore & Currier, Mutuality and Conclusiveness 
of Judgments, 35 Tux. L. Rev. 301 (1961). 

181. A district court of appeal has refused to apply the broad language of 
Bernhard in the multiple-claimant situation. Nevarov v. Caldwell, 161 Cal. App.2d 
762, 327 P.2d 111 (1958) (petition for hearing by Supreme Court denied August 
28, 1958). 

Collateral estoppel is a tricky problem, and discussion of it always involves some 
risk of inappropriate statement. See Currie, Book Review, 73 Harv. L. Rev. 801, 807 
n.25 (1960). Jeremy Bentham, before Justice Traynor the foremost critic of the 
mutuality rule, said: “It is right enough that a verdict obtained by A against B should 
not bar the claim of a third party C; but that it should not be evidence in favor of C 
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Iv. JURISDICTION OF CouRTS 


A. In General 


Certain opinions relating to jurisdiction of courts require only 
brief mention. Reynolds v. Reynolds’ affirmed the continuing juris- 
diction of the court in which the defendant has appeared to modify 
an order for support upon proper notice, although the defendant has 
left the state.1** Redicker v. Redicker,'** as we have seen, denied the 
jurisdiction of a court not having jurisdiction of both parties to a 
divorce proceeding to determine that there was a subsisting valid 
marriage, though the divorce decree itself is entitled to recogni- 
tion.” McDonald v. Superior Court'*® gave a liberal construction to 
California’s nonresident motorist statute:'** Its authorization of sub- 
stituted service on the nonresident owner in “any action... growing 
out of any accident or collision resulting from the operation of any 
motor vehicle upon the highways of this State by himself or agent” 
was held to cover an accident occurring in the process of unloading 
an allegedly defective truck rented from the defendant for im- 
mediate use on California highways.'** And Rozan v. Rozan,'** as 
we have seen, affirmed the jurisdiction of a California court, having 
the defendant before it, to order a conveyance of land in another 
state.1°° 

A case of more than passing interest is Owens v. Superior 
Court.’ At a time when both parties were residents of California, 
the plaintiff was bitten by the defendant’s dog. The defendant 
moved to Arizona, and thereafter plaintiff sued in California, 
obtaining an order for service by publication and serving defendant 


against B, seems the very height of absurdity.” 7 BENrHaM, Works 171 (Bowring 
ed. 1840). Of course what he meant to say was that, if A sues B and loses, B should 
not be able to plead the verdict in defense against C, who was not a party; but that 
if A prevails over B, C should be entitled to use the verdict against B. Indignor 
quandoque bonus dormitat Homerus. 

182. 21 Cal.2d 580, 134 P.2d 251 (1943). 

183. The principle of continuing jurisdiction and the requirement of adequate 
notice were also recognized in Lewis v. Lewis, 49 Cal.2d 389, 317 P.2d 987 (1957). 

184. 35 Cal.2d 796, 221 P.2d 1 (1950). 

185. See text accompanying note 171 supra. 

186. 43 Cal.2d 621, 275 P.2d 464 (1954). 

187. CAL. VEHICLE CopE § 404. 

188. Cf. Nelson v. Miller, 11 Ill.2d 378, 143 N.E.2d 673 (1957). 

189. 49 Cal.2d 322, 317 P.2d 11 (1957). 

190. See text accompanying note 175 supra. 

191.52 Cal.2d 822, 345 P.2d 921 (1959), 48 Cau. L. Rev. 295 (1960), 60 
Cotum. L. Rev. 237 (1960), 7 U.C.L.A.L. Rev. 808 (1960). 
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personally in Arizona. The defendant appeared specially and 
moved to quash. 

California’s statutes providing for extraterritorial service of 
process were not, and still are not, aptly designed to take advantage 
of the Supreme Court’s relaxation in recent years of due process 
restrictions.'*? Sections 412 and 413 of the Code of Civil Procedure, 
which in terms appear to authorize service by publication generally, 
had been construed as limited by traditional conceptions of due 
process.’** In an effort to adjust to modern conceptions the legis- 
lature enacted section 417, which, ironically, is in the form of a 
limitation on sections 412 and 413: 

Where jurisdiction is acquired over a person who is outside of this 
State by publication of summons in accordance with Sections 412 and 413, 
the court shall have the power to render a personal judgment against such 
person only if he was personally served with a copy of the summons and 
complaint, and was a resident of this State (a) at the time of the com- 


mencement of the action, or (b) at the time that the cause of action arose, 
or (c) at the time of service. 


In Owens the defendant was not a resident of the state at the com- 
mencement of the action, nor at the time of service. There was 
statutory basis for the exercise of jurisdiction, therefore, only be- 
cause he was a resident at the time the cause of action arose. 

Is the domicile of the defendant in the state at the time the cause 
of action arose, without more, an adequate constitutional basis for 
the exercise of jurisdiction? Justice Traynor conceded this to 
be a debatable question. On the other hand, the cause of action 
arose out of the defendant’s activities in the state; and no constitu- 
tional objection to the exercise of jurisdiction would be tenable in 
such circumstances. Yet the California statute did not provide for 
injuries to local residents growing out of activities of the defendant 
within the state. For a majority of the court, and with the aid of 
a severability clause, Justice Traynor concluded that the exer- 
cise of jurisdiction was authorized by section 417 by reason of the 
defendant’s domicile in the state at the time the cause of action 
arose; and, while that provision of the section might be unconsti- 
tutional in some applications, it was not so in the circumstances 
of the instant case, since recognizing California’s interest in pro- 

192. See Kurland, The Supreme Court, the Due Process Clause and the In 
Personam Jurisdiction of State Courts, 25 U. Cut. L. Rev. 569 (1958); Note, 
Developments in the Law: State-Court Jurisdiction, 73 Harv. L. Rev. 90g (1960). 


193. See, e.g., De la Montanya v. De la Montanya, 112 Cal. 101, 44 Pac. 345 
(1896). 
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viding a forum in those circumstances did no violence to concep- 
tions of fair play and substantial justice. Thus the court did a work- 
manlike job of making bricks without straw—of reaching a just 
and desirable result in the absence of adequate legislative imple- 
mentation of the powers of the courts under modern constitutional 
doctrine. 


B. Parent and Child 


According to the Restatement, “A state can exercise through its 
courts jurisdiction to determine the custody of children... only if 
the domicil of the person placed under custody... is within the 
state.”"** But in 1944 Professor Dale F. Stansbury of Duke University 
took a cool, hard look at the cases and concluded that this dogma 
bears little resemblance to what courts do in fact, and still less to 
_what they must be able to do if they are to deal at all adequately 
with the human and social problems of child custody. “A court of 
any state that has a substantial interest in the welfare of the child 
or in the preservation of the family unit of which he is a part, has 
jurisdiction to determine his custody, and this jurisdiction may exist 
in two or more states at the same time.”!*? In Sampsell v. Superior 
Court**® Justice Traynor, speaking for a bare majority, enthusiasti- 
cally endorsed the Stansbury position; yet the decision, if limited to 
the facts of the case before the court, could give no offense to the 
American Law Institute, since the child was, technically at least, 
domiciled in California when the action was filed. 

In the beginning the husband and wife lived together in Cali- 
fornia with their child. They separated, and the wife left Califor- 
nia, taking the child with her, intending to obtain a Nevada divorce 
and then make her home in Utah. While she and the child were 
in Nevada, and before they went to Utah, the husband filed suit 
for divorce in California, and the wife appeared in the action. The 
trial court denied the husband’s petition for an order awarding him 
custody pendente lite on the ground that it lacked jurisdiction to 
enter such an order, and the case reached the Supreme Court on 
the husband’s petition for mandamus. 

194. RESTATEMENT, Conr ict oF Laws § 117 (1934). Somewhat grudgingly, a 
state is conceded power to appoint a “temporary guardian” of a person found within 
its territory. Id. § 118. 

195. Stansbury, Custody and Maintenance Across State Lines, 10 Law & CONTEMP. 
Pros. 819, 831-32 (1944). 


196. 32 Cal.2d 763, 197 P.2d 839 (1948), 57 Micu. L. Rev. 703 (1949), 22 So. 
Cat. L. REv. 293 (1949). 
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It would have been sufficient, in order to dispose of the pending 
action, to hold that the trial court had jurisdiction to enter a cus- 
tody decree because the child was domiciled in California at the 
time the action was brought. The court did so hold, on two rather 
technical bases: (a) a demurrer admitted the allegation of domi- 
cile and (b) even if the child’s domicile followed that of the 
mother, with whom he was living, rather than that of the father, 
the mother did not lose her California domicile until she reached 
Utah, her intended home; and jurisdiction, once attached, was not 
lost by the subsequent establishment of a Utah domicile. If a make- 
weight argument had been desired, it could have been found in the 
fact that the court had personal jurisdiction of both parents. Such 
narrow justifications for the decision were not satisfactory to 
Justice Traynor and the majority of the court. They undertook to 
clarify the whole vexed problem of custody jurisdiction, with the 
salutary result that trial courts were given maximum freedom to 
deal with the merits of custody cases. At the same time, there was 
to be no arrogant or exclusive exercise or assertion of the power: 
the trial courts were to exercise a sound discretion, taking into 
account the interests of other states, and there was no thought that 
California’s decrees were to be conclusive. Such decrees were modi- 
fiable at home, and would be similarly modifiable by the courts of 
any interested state. 

The rather passionate dissent, apart from criticizing allowance 
of mandamus as a matter of procedure,’ concentrated on the 
futility of ordering the trial court to assume jurisdiction to issue 
an order it probably could not enforce.’* But the majority did not 
command the trial court to award custody to the father. It only 
required the court to recognize that it had jurisdiction to hear the 
application on the merits and to exercise a wise discretion. It was 
specifically left free “to refuse to determine the custody of the 
minor child in the pending proceeding.” 

The Sampsell case, together with Professor Stansbury’s article, 
has persuaded the American Law Institute of the error of its mono- 
lithic requirement of domicile.” 


197. A matter which is beyond the scope of this study. 

198. 32 Cal.2d at 788-90, 197 P.2d at 755-56 (Schauer, J.). 

199. Id. at 780, 197 P.2d at 750. 

200. See RESTATEMENT OF THE LAw ConTINUED, CONFLICT oF Laws § 177 (Tent. 
Draft No. 1, 1953); RESTATEMENT (SECOND), Conriicr oF Laws § 144a (Tent. 
Draft No. 4, 1957). The new § 117 recognizes three bases of jurisdiction: domicile, 
physical presence, and personal jurisdiction of the adverse claimants. 
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A question may be raised as to how the Sampsell case comports 
with the subsequent decision of the United States Supreme Court 
in May v. Anderson.” There Wisconsin, where the children were 
technically domiciled (though they were actually living with their 
mother in Ohio), awarded custody to the father in a divorce action, 
the mother not having been personally served in Wisconsin. There- 
after the children lived with him in Wisconsin for a time; but when 
the mother refused to surrender them after a visit to Ohio, the 
father sought their release on habeas corpus. Ohio ordered their 
release to the father, treating the Wisconsin decree as conclusive.?° 
The Supreme Court reversed. Finding an analogy in the cases 
holding that ex parte divorce decrees, while entitled to recognition 
as dissolving the bonds of matrimony, could not cut off support 
rights, it asserted that “a mother’s right to custody of her children 
is a personal right entitled to at least as much protection as her right 
to alimony.”*** Mr. Justice Frankfurter concurred on the ground 
that the Court was deciding only that full faith and credit did not 
require Ohio to treat the Wisconsin decree as conclusive. Justices 
Jackson and Reed dissented on the ground that the decree of the 
domiciliary court was entitled to full faith and credit. Mr. Justice 
Minton dissented on the ground that the constitutional question 
was not presented by the record. Mr. Justice Clark took no part 
in the decision. Thus the opinion of the Court represents the views 
of only four of the Justices: Burton (the author), Vinson, Black, 
and Douglas. 

It is not easy to adopt an unqualified position regarding the 
opinion of the Court. A more promising approach is to state several 
propositions concerning it: 


1. It rejects the Restatement view that the state of the child’s 
domicile has exclusive jurisdiction. To that extent, as Justice Traynor 
would no doubt agree, it is sound. 

2. It enables other interested states—here the state in which the 
children were physically present with their mother—to re-examine 
the custody question without regard to whether the decree was 


201. 345 U.S. 528 (1953). 

202. “[T]he Probate Court decided that it was obliged by the Full Faith and 
Credit Clause of the Constitution of the United States to accept the Wisconsin decree 
as binding upon the mother.” Id. at 529. “The children were domiciled in Wisconsin 
... Where the Wisconsin court had exclusive jurisdiction....” Anderson v. May, 48 
Ohio Op. 132, 136, 107 N.E.2d 358, 362 (1952). 

203. 345 U.S. at 534. 
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modifiable in the state of rendition,” and without being limited 
by any requirement of a showing of changed circumstances, or of 
evidence not presented to the rendering court. This does not quite 
square with the usual formula for according qualified faith and 
credit to such decrees, but one wonders how much practical differ- 
ence the divergence makes. The dissenting opinion of Mr. Justice 
Jackson, with its rigorous demand for full faith and credit until 
there has been a properly ceremonious modification of the decree, 
would hardly be an acceptable substitute for the opinion of the 
Court. 

3. It affords the mother a realistic opportunity to appear and 
be heard, and that of itself cannot be offensive to believers in due 
process of law. True, it gives her little more than the right, that 
even the dissent would concede her, to seek a modification of the 
decree in Ohio’s courts; but to the extent that this is so it serves 
only to show that the difference between Burton and Jackson was 
a narrow one. True, also, the mother might have appeared in the 
Wisconsin divorce proceeding and litigated the custody issue there; 
but in mere matters of custody there is not the same social urgency 
to dispense with personal jurisdiction over the absent spouse that 
exists where the purpose of the action is to dissolve the marital 
relationship. 

4. Despite Mr. Justice Frankfurter’s disclaimer, it is difficult to 
read the opinion of the Court as not laying down the rule that 
the decree of the domiciliary state is wanting in due process and 
void as to the mother, in the absence of personal service, even in the 
rendering state. In this aspect the decision may have most unfor- 
tunate effects. It may, for example, lead trial courts to deny their 
jurisdiction to make custody orders, even when the child is present 
and domiciled within the state, for lack of jurisdiction over the 
absent parent. That would fly in the face of common sense, as well 
as of the principles of Sampsell, Stansbury, and the new Restate- 
ment. But no discriminating court should react in any such way. 
The opinion of the Court protects only the rights of parents, and 
the domiciliary court is justified in asserting jurisdiction to settle 
the question of custody (subject to modification) for all other pur- 
poses. Moreover, the limited scope of the opinion of the Court, to 
be noted immediately, provides a sound reason why any court 


204. This, however, may be an academic matter, since such decrees are probably 
modifiable in all states. 
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having jurisdiction under Sampsell should exercise it notwithstand- 
ing May v. Anderson. 


5. The opinion has a very narrowly confined sphere of opera- 
tion. Under Ohio law it was settled that habeas corpus was not an 
appropriate procedure for determining in plenary fashion the issue 
of custody. “[T]hat writ tests only the immediate right to posses- 
sion of the children. It does not open the door for the modifica- 
tion of any prior award of custody on a showing of changed 
circumstances. Nor is it available as a procedure for settling the 
future custody of children in the first instance.”*° The right to 
immediate custody may well have been of crucial importance; 
being given that right, the husband might spirit the children out 
of the state before the wife could take appropriate action to have 
the issue settled in plenary fashion. With only this question before 
it, the Ohio court treated as conclusive the decree of a court having 
no personal jurisdiction of the wife. She could not introduce evi- 
dence of changed circumstances; she could not introduce evidence 
that was not before the Wisconsin court. In short, a decree that 
was modifiable and nonfinal was given final and preclusive effect: 
it was accorded more force than would have been given it in the 
state in which it was rendered. It is one thing to say that personal 
jurisdiction of the absent parent is not necessary when she has the 
right, before the children are taken from her, to be heard on the 
question of modification and changed circumstances; it is quite 
another to say that personal jurisdiction is not necessary when the 
decree is to be treated as cutting off her right to be heard altogether. 

Hence I find no substantial threat in May v. Anderson to the 
admirable solution of custody jurisdiction outlined in Sampsell. 
California trial courts may and should continue to determine ques- 
tions of custody in proper cases without jurisdiction of the absent 
parent; in the normal custody proceeding in another state, where 
the questions of modification and future custody are open, the 
decree will be given the usual effect, and the objection that there 
was no personal jurisdiction will have no force. It is only when 
procedural rules in the second state give excessive weight to foreign 
decrees that the principle of May v. Anderson comes into operation. 
To give a foreign judgment more faith and credit than it has in the 
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state from which it is taken may certainly constitute a denial of 
due process of law.?° 

I have heard fears expressed that May v. Anderson may hamper 
the right of a state in which a child is domiciled, or present, to bind 
an absent parent by an adoption decree. That would be a very 
serious consequence, indeed; but I believe, or at least hope, that 
the rule of the case would not be so far extended. The foregoing 
discussion of the limited scope of the decision supports this hope. 
In addition, it may be noted that adoption has to do with “status” 
in a way that custody certainly does not.’ This is an unsatisfactory 
way of saying that strong considerations of social policy demand 
that courts have power to act upon a relationship—especially an 
incapacitating one—although the conditions are not ideal for doing 
perfect justice to all interested parties, and that no comparable 
exigency exists when what is involved is not a final change of re- 
lationship but only a provisional arrangement for physical care. 
It would be intolerable if a deserted wife, having found a new help- 
mate, could not divorce her husband without personal service on 
him; it would be equally intolerable if an abandoned child for 
whom a foster parent has been found could not be adopted without 
personal service on the absent parent. The welfare of the child 
requires, too, that any state having an interest in him or in the 
family unit be able to make provisional arrangements for his cus- 
tody; but since there is involved no question of family relationship 
or obligation or incapacity there is no urgent need to cut off the 
rights of the absent parent, and so we do not ordinarily do so, but 
handle the matter by nonfinal, modifiable decrees. May v. Ander- 
son simply plugs one small hole in this plan: an ex parte decree 
intended to be provisional only must not be treated as preclusive. 

Interestingly enough, somewhat similar considerations are in- 
volved in another of Justice Traynor’s opinions. In Hartford 
v. Superior Court?** a seventeen-year-old boy sought a declaratory 
judgment establishing that he was the illegitimate child of the non- 
resident defendant, who was not personally served in California. 
The Supreme Court was unanimous in granting a writ of manda- 
mus requiring that service of summons be quashed. It was properly 


206. This kind of denial of due process occurred, I believe, in Harnischfeger 
Sales Corp. v. Stenberg Dredging Co., 189 Miss. 73, 191 So. 94 (1939). 

207. See Stansbury, Custody and Maintenance Across State Lines, 10 Law & Con- 
TEMP. Pros. 819, 826 (1944). 

208. 47 Cal.2d 447, 304 P.2d 1 (1956), 30 So. Car. L. Rev. 336 (1957), 4 
U.C.L.A.L. Rev. 647 (1957). 
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unimpressed by the plaintiff's argument that, since the purpose of 
the proceeding was to establish the status of parent and child, the 
action was “in rem.” There is a difference, said Justice Tray- 
nor, between severing a relationship, or declaring its nonexistence, 
and establishing a relationship. Thus an ex parte divorce adjudi- 
cates that the parties are free from the bonds of matrimony, but not 
that there was a subsisting valid marriage. California might rea- 
sonably assert jurisdiction over a nonresident to determine that the 
relation of parent and child did not exist, so as to free its domiciliary 
from handicaps; but the purpose and effect of a judgment estab- 
lishing a relationship would be to preclude relitigation of the issue 
in disputes over personal rights and obligations. “Basically the dif- 
ference is between the state’s power to insulate its domiciliary from 
a relationship with one not within its jurisdiction and its lack of 
power to reach out and fasten a relationship upon a person over 
whom it has no jurisdiction.”**? The significance of this reasoning 
as supporting jurisdiction in cases of adoption without personal 
service on the absent parent is clear. 


c. Foreign Corporations 


Henry R. Jahn & Son, Inc. v. Superior Court?” gave the Cali- 
fornia court the opportunity to take two constructive steps, one of 
them of far-reaching importance: (a) To declare that local statutes 
authorizing substituted service on foreign corporations “doing busi- 
ness in this State” impose no limitation not imposed by the Due 
Process Clause; and (b) to state that there is no difference for juris- 
dictional purposes between the activity of buying and the activity 
of selling within the state. The second proposition would seem to 
present no great difficulty, since no practical or conceptual difference S 
between buying and selling, for jurisdictional purposes, is readily 
conceivable; yet most of the precedents were concerned with selling — 
activities, and the proffered distinction had to be dealt with. The 
first proposition is of more moment. Prior to International Shoe Co. 
v. Washington*"' state statutes of this sort had been restrictively con- 
strued under the compulsion of old notions as to the restraints im- 
posed by the Due Process Clause. If a state is to take full advantage 
of the liberating decision in International Shoe, it must somehow, by 
legislation or by judicial construction, put its house in order by 

209. 47 Cal.2d at 454, 304 P.2d at 5. 
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modernizing its statutes providing for service of process. It is 
eminently reasonable for the courts to bring this about, simply by 
declaring that statutes whose scope had been compressed by restric- 
tive concepts resumed their full body as soon as the pressure was 
removed. This Justice Traynor did: 


[The term “doing business”] is a descriptive one that the courts have 
equated with such minimum contacts with the state “that the mainten- 
ance of the suit does not offend ‘traditional notions of fair play and sub- 
stantial justice.” ... Whatever limitation it imposes is equivalent to that 
of the due process clause. ““[D]oing business’ within the meaning of 
section 411 of the Code of Civil Procedure is synonymous with the power 
of the state to subject foreign corporations to local process.”?1* 


Other states will save themselves and their citizens trouble by doing 
likewise. 

The broad principle of the Jahn case was reaffirmed in Carl F. W. 
Borgward, G.M.B.H. v. Superior Court." In both of these cases 
the cause of action had arisen out of the local activities of the 
foreign corporation, and in both Justice Traynor, faithful to 
the reasoning of the Supreme Court in International Shoe, had 
given appropriate weight to that fact. But Fisher Governor Co. v. 
Superior Court’ provided a test of this indication that the court 
was committed to a course of moderation and restraint, limiting 
jurisdiction in cases of “minimum contacts” to cases in which Cali- 
fornia had an interest in providing a forum. Actions for wrongful 
death and personal injuries occurring in Idaho were brought 
against the defendant in California on the theory that its sales 
activities there were sufficient to subject it to jurisdiction. Those 
activities were such as to support jurisdiction if local injury to a 
local resident had stemmed from them. But “In the present case, 
the causes of action arose in Idaho, the defective equipment was 
not sold in this state, neither of the decedents was a California resi- 
dent, and none of the plaintiffs are California residents. The causes 
of action are not related to any business done by Fisher here.”*!* 
After a thorough review of the considerations bearing upon the 
propriety of assuming jurisdiction over foreign corporations under 
International Shoe, Justice Traynor concluded that to assume it 
here would not be consistent with “the fair and orderly adminis- 


212. 49 Cal.2d at 858, 323 P.2d at 4309. 

213.51 Cal.2d 72, 330 P.2d 789 (1958). 
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tration of the laws which it was the purpose of the due process 
clause to insure,”*'® and hence that it could not constitutionally be 
assumed. The court had passed the test with flying colors.*"7 


p. Jurisdiction Over I ntangibles 


The last opinion to be considered is one of Justice Traynor’s 
boldest and most controversial, and deserves far greater attention 
than it can be given here. Two groups of California musicians filed 
actions against their employers—producers of motion pictures and 
phonograph records—to prevent the consummation of contracts 
whereby funds deducted from their wages were to be paid to a 
New York trustee for certain union purposes. All parties having a 
substantial interest, including the union, were before the court; but 
there had been only constructive service on the New York trustee. 
For this reason the trial court ruled that it lacked jurisdiction to 

rant the relief sought. The Supreme Court unanimously issued its 
mandate, holding that the trial court had jurisdiction quasi in rem to 
determine the conflicting claims to the intangible property.?"* 

Traditional doctrine would deny this jurisdiction; yet on every 
consideration of common sense it ought to be recognized. Except 
for the fact that the trustee was a nonresident, all the parties and 
all the facts were associated with California alone. On the basis of 
traditional doctrine, no state would be competent to adjudicate the 
interests of all parties without their submission to jurisdiction; any 
attempt to exercise jurisdiction would be attended by the risk of 
double liability.*"” The court was handicapped in dealing with the 
problem, as it has been on other occasions, by the failure of the 
legislature to modernize the statutes on service of process. No Cali- 
fornia statute authorized service as a basis for a personal judgment 
against the trustee. If there had been such a statute, the court could 
have taken advantage of the Supreme Court’s willingness to dis- 


216. Id. at 225, 347 P.2d at 3, 1 Cal. Rep. at 3. 

217. Although the record presented only an issue as to whether service should be 
quashed for want of jurisdiction, it is interesting to me that Justice Traynor made no 
reference to the doctrine of forum non conveniens, but forthrightly made the decision 
one of constitutional principle. 
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regard the categorization of jurisdiction as in personam or in rem,??° 
and could have brought directly to bear the entire arsenal of modern 
thinking on jurisdiction in personam. Perhaps, however, it is just 
as well for the development of the law that the jurisdiction had to 
be sustained in rem or not at all; for the consequence of this limi- 
tation was that Justice Traynor, instead of treating the case in tra- 
ditional terms of the “situs” of the intangible and the purposes for 
which the situs state can exercise jurisdiction, appealed to the 
modern conceptions of interest and fairness applied in such cases 
as International Shoe and asserted their relevance for jurisdiction 
in rem as well. No more useful service could be performed for this 
benighted area of the law.”*! 

Two decisions of the United States Supreme Court stood in the 
way of the desired result, apparently establishing that, while the 
state in which an obligor is found has jurisdiction to apply the obli- 
gation to payment of a claim against the obligee, it has no juris- 
diction to adjudicate that an adverse claimant has rights superior 
to those of the nonresident obligee: Bank of Jasper v. First Natl 
Bank**’ and New York Life Ins. Co. v. Dunlevy.”? The Jasper 
case could be distinguished on the ground that there the obligation 
was embodied in a negotiable instrument not within the state; 
Dunlevy was another matter, and the attempt to distinguish it is 
not convincing.*** The strength of the opinion lies in its rejection 
of Dunlevy, and in its resort to considerations of practicality and 
fairness in judicial administration: “We find no relevance in the 
distinction... between jurisdiction to take over a nonresident’s 
claim to a chose in action admittedly his and jurisdiction to estab- 
lish that it was never his.”??° 


220. Cf. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). 

221. See Note, Developments in the Law: State-Court Jurisdiction, 73 Harv. L. 
REy. 909, 956-60 (1960). 

222.258 U.S. 112 (1922). 

223. 241 U.S. 518 (1916). 

224. “[B]Jut the court was careful to point out that the interpleader action ‘initiated 
by the company was an altogether different matter’ from the garnishment pro- 
ceedings and that under the applicable state law a judgment exonerating the 
garnishee was not binding on the absent debtor whose claim against the garnishee 
the local creditors had unsuccessfully attempted to reach.” 49 Cal.2d at 344, 338 P.2d 
at 963-64. But it would seem to make no difference whether the proceeding is 
initiated by the stakeholder or by one of the adverse claimants; and the effect of a 
judgment exonerating the garnishee is not merely a matter of state law, but of due 
process. The first point, however, is reiterated: “The present case is not one in which 
an obligor has... sought to compel conflicting claimants to adjudicate their rights in 
a forum of his own choice.” Id. at 347, 338 P.2d at 966. 

225. Id. at 346, 338 P.2d at 965. 
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It is doubtful whether today the United States Supreme Court would 
deny to a state court the interstate interpleader jurisdiction that federal 
courts may exercise. A remedy that a federal court may provide without 
violating due process of law does not become unfair or unjust because it 
is sought in a state court instead. To sustain jurisdiction in these cases, 
however, we are not required to forecast the overruling of the Dunlevy 
case and act on that basis. For the reasons stated above, this case is 
clearly distinguishable from the Dunlevy case, and the multiple contacts 
with this state fully sustain the jurisdiction of the superior court to exer- 
cise quasi in rem jurisdiction over the intangibles in question.??° 


Perhaps because of the unconvincing character of the distinc- 
tions drawn, a colleague of mine has frowned and commented that 
a good result was achieved “by way of an ingenious doctrine of 
quasi-in-rem jurisdiction.”**’ Any disparaging connotations of this 
point of view must be rejected. There is nothing devious about 
rejecting judicial error; and Justice Traynor said as plainly as 
a state-court judge becomingly can that he did not recognize the 
authority of the Supreme Court’s decision. What a judge cannot 
say a commentator can say for him (without authority, of course): 
The Dunlevy case was wrong when it was decided, and would 
almost certainly not be followed in the light of modern develop- 
ments in the law. 

As I read it, Dunlevy is based on two propositions: (a) even in 
a garnishment proceeding, which is a proceeding quasi in rem, a 
judgment that the garnishee is not indebted to the defendant, but 
to another, does not bind the absent defendant; (b) a fortiori the 
same must be true of a judgment in interpleader, since that is an 
equitable proceeding, and equity acts only in personam. The first 
of these propositions is true, but its truth rests upon the fact that 
in garnishment the defendant gets no notice of any adverse claim, 
but only notice that one claiming to be his creditor is pursuing his 
asset.?°5 Plainly, it would be a denial of due process if, on the basis 
of such notice, a judgment should be entered in favor of an adverse 
claimant. Consider Mrs. Dunlevy’s position: In California she 
receives notice that her undoubted creditor is proceeding in Penn- 
sylvania against an asset of which she may have been in ignorance, 
and to which her claim is doubtful. She may well decide to make 
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no contest: the worst that can happen is that the asset will be ap- 
plied to payment of the debt, and to that extent she will be in better 
financial condition. If, however, she is told that there is an adverse 
claim to the asset, her strategy must be different; for if she does 
not defend, the asset may be lost while the debt remains unpaid.” 

The second proposition is another painful instance of the mis- 
chief that can be worked by the false and trouble-making maxim, 
“Equity acts in personam.” For in interpleader the nonresident 
claimant gets due notice of the adverse claim; Mrs. Dunlevy got 
just such notice; and the only substantial reason for not holding 
the judgment binding disappears. The only remaining basis for 
the doctrine is that the judgment is necessarily “personal.” 

I find striking confirmation for the view that this kind of think- 
ing was responsible for the Dunlevy decision in the writings of 
Professor Zechariah Chafee, the great advocate of federal inter- 
pleader. Although he was keenly aware of the injustice of the 
decision, he did not attack it, but acquiesced because he agreed that 
the interpleader proceeding was not in rem, and there was no per- 
sonal jurisdiction of the nonresident claimant. Why was the pro- 
ceeding not in rem? For two reasons: (a) Notwithstanding the 
garnishment cases and other analogies, Chafee was unable to accept 
the “question-begging” assertion that the obligation is a res within 
the jurisdiction where the obligor brings his interpleader action.**° 
(b) Even if it be assumed that the chose in action was a res within 
the jurisdiction, a court could not act in rem in an interpleader suit 
without the aid of statute. It is illuminating that on this ground 
the power of a state to bind a nonresident was denied even where 
there was unquestionably a res within the state in the form of land 
or chattels: 


If the res is land there is territorial jurisdiction. But since equity acts in 
personam, a statute will be necessary to enable the court to determine the 
rights of the claimants without personal jurisdiction over them. Statutes 
enabling equity to remove clouds on title imposed by the claims of non- 
residents are frequent, but it is doubtful whether interpleader can be 


229. Similarly, even if there is no adverse claim, a judgment exonerating the 
garnishee may be regarded as denying due process since the creditor does not 
represent the debtor and is probably in no position to prove the claim of the debtor 
against the garnishee. Cf. Hansberry v. Lee, 311 U.S. 32 (1940). 

230. “[B]ut the assumption that there is a chose in action within the jurisdiction 
begs the question. If in fact the non-resident claimant is entitled to the obligation 
of the insurance company, the chose in action is outside the forum, unless it be 
said that it exists wherever the debtor is, and this is the very question at issue.” 
Chafee, Interstate Interpleader, 33 YALE L.J. 685, 707-08 (1924). 
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considered a proceeding to remove cloud on title, since the applicant 
asserts no interest which he wishes protected. However, a broader statute 
conferring jurisdiction in rem where the interpleader concerns domestic 
land, would be a simple matter. Now suppose that the res is a chattel 
physically situated in X. If it was brought there without the consent of the 
nonresident claimant, it is doubtful whether his rights in the chattel can 
be cut off unless he personally appears. If, however, the chattel is in X 
by his consent, that State has territorial jurisdiction, and a statute may 
give the court jurisdiction in rem which will make it possible to bind 
nonresidents by interpleader as well as by other equitable proceedings.?*! 


One may fully sympathize with Chafee’s distaste for question- 
begging assertions as to the “situs” of intangible property. Yet the 
truth is that where, as in the garnishment cases, compelling prac- 
tical considerations dictate recognition of jurisdiction to proceed 
against the assets of a nonresident defendant, the Supreme Court 
has not scrupled to justify the result on the basis that the chose in 
action is a res located within the state. In the interpleader situation 
the practical considerations are even more compelling; and, if there 
is no other way to sustain the jurisdiction, no great intellectual dis- 
honesty is involved in asserting that the debt is a res within the 
jurisdiction here just as much as in the garnishment cases. Chafee 
could not distinguish those cases; he could only conclude that they 
“should not establish a general principle of jurisdiction in rem, but 
merely represent an isolated rule.”*** In this he was influenced by 
the fear, also reflected in Justice Traynor’s opinion, that from 
recognizing jurisdiction in rem with respect to intangibles in inter- 
pleader “it is only a small step farther to bind the nonresident when 
he is the only claimant against the debtor-plaintiff.”** But the 
practical considerations that call for recognition of jurisdiction in 
rem in garnishment and interpleader obviously do not support an 
attempt by a local debtor to have the courts declare that he is not 
indebted to his nonresident creditor. 

As to the requirement of statutory authorization to proceed in 
rem, that is surely a matter of state law; apart from the fact that 
it is entirely possible for such authority to be developed through 
judicial decision as distinguished from statute,”* its existence or 
nonexistence is not a matter of constitutional moment. Yet Mr. 
Justice McReynolds appears to have assumed in Dunlevy that the 
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inability of a court of equity to act in rem is a principle of natural 
law. At all events, Chafee’s concern with this matter demonstrates 
that the problem was not thought to be solely one of whether a 
chose in action could be a res; it also concerned the powers of 
courts of equity. 

If it is recognized that the nonresident claimant in interpleader 
must be given adequate notice of the proceedings and what they 
involve, and that courts of equity can, indeed, act in rem, nothing 
is left of the Dunlevy case. It is a pity that Chafee was not more 
critical of the decision. He seems to have been so convinced that 
federal interpleader was necessary to meet all the problems that he 
was not concerned with defending the jurisdiction of the states.” 
But federal interpleader does not solve all the problems. If Chafee 
had been more critical the impediment of Dunlevy might have 
been brought down years earlier, by judges less bold and perceptive 
than Justice Traynor. 


CONCLUSION 


This review of Justice Traynor’s conflict-of-laws opinions has 
been a stimulating experience for me. I was generally familiar 
with most of them, and had previously studied two of them inten- 
sively. This study, however, has yielded new problems, and re- 
vealed old problems in new light. The cases cover a surprising 
range of subject matter—perhaps as representative a cross section 
of the field as will be found in the work of any judge. Generaliza- 
tions can be no substitute for the case-by-case analysis that has been 
attempted; yet it must be evident that Justice Traynor is almost 
invariably right in conflict-of-laws matters, and that he has brought 
to the adjudication of conflicts cases an enlightened, common-sense 
approach which, while not articulated as a “system,” may well 
foster a new age of reason in this area of superstition and sorcery. 
Superlatives, too, can add little to what has been said with respect 
to specific cases; and without similar studies of the work of other 
judges I would hesitate to make comparisons. Yet until other such 
studies are available I submit that the evidence points to Justice 
Traynor as pre-eminent in the conflict of laws.”** 


235. For example, he noted that a state court would not have jurisdiction to enjoin 
suits in other jurisdictions by nonresident claimants. Chafee, supra note 230, at 717-18. 
236. This study had been completed when Justice Traynor’s opinion for the unani- 
mous court in Bernkrant v. Fowler, 55 Adv. Cal. 591, 360 P.2d go6, 12 Cal. Rep. 
266 (1961) was filed; but so revolutionary an opinion cannot go unremarked. It is 
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probably the only judicial opinion concerning the Statute of Frauds in the conflict 
of laws that does not so much as mention the substance-procedure dichotomy. The 
analysis is explicitly in terms of governmental policies and interests. The problem is 
approached as one of statutory construction. The restraint and moderation with 
which domestic interests are defined raise a standard to which the wise and honest 
can repair, and should be a reproach to those who feel that the method of govern- 
mental-interest analysis must necessarily produce egocentric or provincial results. 
Perhaps as good a gauge as any of Traynor’s stature is provided by a comparison of 
the judicial statesmanship displayed here with that of one of Holmes’s better conflict- 
of-laws opinions in a parallel case, Emery v. Burbank, 163 Mass. 326, 39 N.E. 1026 
(1895), discussed in ch. 10, supra. 


Chapter Fourteen 


CONFLICT, CRISIS AND CONFUSION 
IN NEW YORK 


In recent years the New York courts have been making con- 
spicuous efforts to find a new and better approach to problems 
in the conflict of laws. These efforts have certainly been made 
with the best intentions; yet they have been halting and uneven. 
There has been no clear break with the past. The cause of certainty 
and predictability has not been advanced; on the contrary, vague 
tests have been subjectively applied, so that the dominant impression 
is one of confusion. And now one of the most important and 
promising of New York’s efforts has been successfully challenged on 
constitutional grounds. A crisis of sorts is thus created; for if efforts 
like those of New York are proscribed by fundamental law, there 
is little hope for substantial progress in the analysis of conflict-of- 
laws problems. New York has been groping for a principle that will 
inform and direct its efforts to find new and more satisfying solu- 
tions, and at the same time be consistent with the Constitution. Does 
such a principle exist? I believe it does. The principle is that New 
York may and should apply its own laws to effectuate its own legiti- 
mate interests, defined with moderation and restraint in the light of 
the interests of other states. 


1. WRONGFUL DEATH—KILBERG 


By now almost everyone knows about Kilberg v. Northeast Air- 
lines; and almost everyone who knows about the case has his own 
opinion of it. 

Mr. Kilberg, a resident of New York, purchased a ticket from 
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Northeast Airlines for a flight from New York to Nantucket, Massa- 
chusetts. He boarded the aircraft at La Guardia Airport; it crashed 
and burned at Nantucket, killing twenty-three of those on board.” 
Kilberg’s administrator sued Northeast, a Massachusetts corporation, 
in the Supreme Court of New York, setting forth in his first count a 
claim under the Massachusetts death statute. Because that statute 
limited recovery to a maximum of $15,000, a second count was 
added, in which full indemnity* was demanded on the theory that 
the defendant had failed to perform its contractual obligation to 
transport him safely. This rather novel characterization was not 
without support in precedent. For example, when a railroad pas- 
senger sued for injuries sustained in Pennsylvania, and the defense 
was that Pennsylvania law limited recovery to $3,000, the New York 
court had treated the case as one arising from the contract of car- 
riage, and held New York law applicable.* Relying on that decision, 
the trial court denied a motion to dismiss the second count. The 
Appellate Division reversed,® and the Court of Appeals affirmed 
this rejection of the contract theory. Such free-wheeling characteri- 
zation encounters conceptual difficulties in cases of wrongful death 
as distinguished from simple personal injury: the cause of action is 
purely statutory, and the precedents are clear that the applicable 
law is that of the place of wrong. The second count must be dis- 
missed, leaving only the count based on the Massachusetts statute. 

The Court of Appeals did not stop there, however. The plain- 
tiff's recovery was not necessarily limited to $15,000 by the Massa- 
chusetts statute. It would be anomalous if the New York citizen’s 
protection against wrongful death were to vary as the aircraft moved 
from state to state, and in accordance with the fortuitous place of 
the crash. Since 1894 the Constitution of New York has prohibited 
statutory limitations on the amount of recovery for wrongful death, 
thus declaring a strong policy against such limitations. Moreover, it 
was “open” to the New York court, “particularly in view of our own 
strong public policy as to death action damages, to treat the measure 
of damages as being a procedural or remedial question controlled 
by our own State policies.”* Therefore, while the judgment dis- 


2. For an account of the accident, see N.Y. Times, Aug. 17, 1958, sec. 1, p. 1, 
col. 4. 


3. “[L]oss of accumulations of prospective earnings of the deceased.” 9 N.Y.2d at 
38, 172 N.E.2d at 527, 211 N.Y.S.2d at 134. 

4. Dyke v. Erie Ry., 45 N.Y. 113 (1871). 

5. Kilberg v. Northeast Airlines, 10 App. Div. 261, 198 N.Y.S.2d 679 (1960). 

6.9 N.Y.2d at 41-42, 172 N.E.2d at 529, 211 N.Y.S.2d at 137. 
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missing the contract count must be affirmed, the first count stood in 
a new light: “[The] first count declaring under the Massachusetts 
wrongful death action is not only sustainable but can be enforced, 
if the proof so justifies, without regard to the $15,000 limit. Plain- 
tiff, therefore, may apply if he be so advised for leave to amend his 
first cause of action accordingly.”* 

Judge Fuld concurred in the affirmance of the judgment dismiss- 
ing the contract count, but would go no further. The question of 
the damages recoverable under the first count was not presented by 
the appeal, and had not been argued by counsel. As to the merits, 
he would favor application of the New York law of wrongful death 
as the law of the state having “the most significant contact or con- 
tacts,”* were this approach not foreclosed by precedent. Judges 
Froessel and Van Voorhis also concurred in the judgment of affirm- 
ance only, protesting against the discussion of the amount recover- 
able under the first count. Unlike Judge Fuld, however, they 
vehemently protested on the merits against the holding that the 
$15,000 limitation of the Massachusetts statute was inapplicable, 
going so far as to express “grave doubts as to the constitutionality of 
the majority view.” 

Since such a pother has been raised about the propriety of the 
court’s dealing with the first cause of action, when the appeal was 
addressed only to the second, it may be well to discuss that matter 
first. The judges in the minority were not alone in their objections. 
The distinguished editors of a leading casebook have adopted the 
unusual course of informing the student that the holding on this 
score was “dictum.”?° If the purpose is to warn the student that the 
holding is not authoritative, and cannot be relied on as the law of 
New York, this is hardly a helpful service, since it seems clear that 
the majority of the Court of Appeals will continue to adhere to this 
position unless and until it is definitively held unconstitutional. 
When a panel of the United States Court of Appeals for the Second 
Circuit was called upon to ascertain the New York law in the com- 
panion case of Pearson v. Northeast Airlines, the majority referred to 
this aspect of Kilberg as “dictum” no less than seven times.t What- 





7. Id. at 42, 172 N.E.2d at 529, 211 N.Y.S.2d at 138. 

8. Id. at 45, 172 N.E.2d at 531, 211 N.Y.S.2d at 140. 

g. Id. at 46, 51, 172 N.E.2d at 535, 211 N.Y.S.2d at 141, 146. 

10. CHEATHAM, GoopricH, Griswotp & REESE, CASES ON CONFLICT OF LAws, 
Supp. TO 4TH ED. 46 (1961). Normally casebook editors leave it to the student to dis- 
tinguish between dictum and ratio decidendi. 

11. 307 F.2d 131, 132, 133, 134, 136 (2d Cir. 1962). 
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ever the purpose,” it was certainly not to raise a doubt as to the 
authoritative character of the holding as a statement of the law of 
New York. The federal court of appeals, recognizing that the district 
court in New York, sitting in a diversity case, was bound under Erie 
R.R. v. Tompkins* and Klaxon Co. v. Stentor Electric Mfg. Co.'* to 
follow New York conflict-of-laws rules, indicated not the slightest 
doubt that Kilberg stated the law of New York for this purpose. 

What, then, was so censurable about the majority’s action in 
passing on the first count? True, the narrow question on the appeal 
was whether the second count should be dismissed. True, also, as 
Judge Fuld emphasized, the question of disregarding the Massachu- 
setts limitation while proceeding under the first count had not been 
briefed or argued. But the substantial question was whether the 
plaintiff was to be limited to a maximum recovery of $15,000. We 
can be sure that neither party really cared whether, in the abstract, 
an action in contract could be maintained; that was important only 
as a means of avoiding the Massachusetts limitation. This being so, 
what was the court to do when it reached the conclusion that the 
contract theory would not wash, but that the limitation could and 
should be avoided even under the tort theory of the first count? Does 
due process require that the court withhold this information from 
plaintiffs counsel, remanding the case so that—if they happen to 
think of it—they can agonize over whether it is worth while to amend 
the complaint and seek full indemnity under the Massachusetts 
statute, thus precipitating another round of appeals? If the idea that 
has commended itself to the majority of the court does not occur to 
counsel, or if they judge the chances of its success too remote, the 
plaintiffs right to adequate compensation is defeated. Justice 
hardly requires such a result. The only meritorious criticism of 
the court’s action seems to be that of Judge Fuld, that the question 
was not briefed or argued; but we may be sure that there was full 
discussion of the question whether the Massachusetts limitation 
could be avoided on some theory. That the argument did not em- 
brace the particular theory adopted by the court seems rather unim- 
portant. Apart from this point, the criticism of the court’s action as a 
matter of procedure smacks too much of the formalities of the 
common law. In the twentieth century it is anachronistic to 


12. “We think it inappropriate for this court to discuss the wisdom or the sound- 
ness of the majority’s dictum, and there is no necessity of our doing so.” Id at 133. 

13. 304 U.S. 64 (1938). 

14.313 U.S. 487 (1941). 
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complain because a court tells a litigant that though he cannot re- 
cover in contract he may in tort, or that though he cannot recover 
in trespass he may in an action on the case. Or does the theory that 
a lawsuit is a battle of wits between opposing counsel still prevail? 
On the merits the holding that the Massachusetts limitation 
should be disregarded was certainly unconventional. It had two 
aspects, each highly vulnerable to traditional criticism and provoca- 
tive of attack on constitutional grounds. The proposition that the 
measure of damages is a matter of procedure governed by the law 
of the forum is in conflict with overwhelming authority; and, indeed, 
once one concedes that for some reason the rights of the parties are 
governed by the law of a foreign state, it is difficult to justify re- 
jection of the foreign law as to the measure of damages. Ordinarily, 
at least, application of that law will not cause inconvenience, nor 
does the corresponding law of the forum relate to policies of judicial 
administration. In fact, the New York Court of Appeals has since 
felt constrained to withdraw this ground of its decision in Kilberg.” 
The remaining ground for the decision is similarly vulnerable to 
traditional criticism. Impressive judicial names can be invoked in 
support of the proposition that, while “local public policy” may 
justify a court’s refusing to entertain a cause of action based on 
foreign law, it cannot properly justify rejection of a defense based on 
the foreign law. Thus Mr. Justice Brandeis: 
But the Company is in a position different from that of a plaintiff who 
seeks to enforce a cause of action conferred by the laws of another 
State. The right which it claims should be given effect is set up by way 
of defense to an asserted liability; and to a defense different considera- 
tions apply. Compare Home Insurance Co. v. Dick, 281 U.S. 397, 407, 
408. A State may, on occasion, decline to enforce a foreign cause of 
action. In so doing, it merely denies a remedy, leaving unimpaired the 
plaintiffs substantive right, so that he is free to enforce it elsewhere. 
But to refuse to give effect to a substantive defense under the applicable 
law of another State, as under the circumstances here presented, subjects 
the defendant to irremediable liability. This may not be done.'® 


And Mr. Justice Holmes: 


It seems to us unjust to allow a plaintiff to come here absolutely depend- 
ing on the foreign law for the foundation of his case, and yet to deny the 
defendant the benefit of whatever limitations on his liability that law 
would impose.1* 

15. Davenport v. Webb, 11 N.Y.2d 392, 183 N.E.2d go2, 230 N.Y.S.2d 17 (1962). 


16. Bradford Electric Light Co. v. Clapper, 286 U.S. 145, 160 (1932). 
17. Slater v. Mexican National R.R., 194 U.S. 120, 126 (1904). 
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Despite the eminence of Justices Brandeis and Holmes, this 
reasoning involves a subtle fallacy, as we shall see. And despite the 
vulnerability of the Kilberg reasoning to traditional criticism, the 
decision reaches a sound result. The question whether a ceiling 
should be placed on the liability of the wrongdoer who takes human 
life—like the earlier question, whether such a wrongdoer shall be 
liable at all—involves a conflict of domestic interests. This conflict 
has been resolved in different ways by Massachusetts and New York. 
In Massachusetts the interests of those whose activities create sub- 
stantial risk of injury and death—specifically, carriers—have been 
preferred. In New York the interests of the victim and his depend 
ents have been preferred. Prior to 1894 the New York legislature 
had imposed limitations; but in that year the constitutional con- 
vention resolved the conflict in favor of the victim and his depend- 
ents, and wrote its policy decision into fundamental law. Legislative 
restrictions on the damages recoverable were, in the judgment of 
New York’s lawmakers, “absurd and unjust.”'* Rejecting all argu- 
ments to the effect that unlimited liability for death “might be the 
ruin and impoverishment of small corporations, partnerships, and 
individuals,”* the convention declared in favor of fair and just 
compensation for the pecuniary injuries resulting from death. 


It is evident from this debate, and the arguments used, that this amend- 
ment was adopted for the benefit of the next of kin of the bread winner,— 
persons who in fact sustained large pecuniary damage on account of the 
negligent act which removed the person, and deprived persons dependent 
thereon of their sustenance, and which was not measured or recompensed 
by the sum awarded under the limitation.*° 


Massachusetts decided the policy issue the other way, protecting the 
interest of the tortfeasor. But Kilberg was a citizen of New York. 
Why, in such a case, should New York abandon its own policy in 
favor of the contrary policy of Massachusetts, with its “absurd and 
unjust” limitation on the liability of the tortfeasor? 


18. Hatch, J., in Medinger v. Brooklyn Heights R.R., 6 App. Div. 42, 46, 39 N.Y. 
Supp. 613, 616 (1896), quoted in Kilberg v. Northeast Airlines, 9 N.Y.2d 39, 40, 172 
N.E.2d 526, 528, 211 N.Y.S.2d 133, 136 (1961). 

19. Medinger v. Brooklyn Heights R.R., supra note 18. 

20. Ibid. 

21. An element of unreality is injected into the discussion by the fact that, on 
remand, Kilberg’s administrator did not amend the first count to claim damages in 
excess of the Massachusetts limit, but accepted less than $15,000 in settlement. See 
Pearson v. Northeast Airlines, 307 F.2d 131, 132 n. 3 (2d Cir. 1962). This appears 
to have been because Kilberg was a young man with no dependents at the time of 
his death. Thus the Kilberg decision was of no help to the plaintiff in the Kilberg 
case; his hope of recovering more than the maximum was based on the belief that 
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It may be interesting to approach this question, as well as the 
objections to the Kilberg decision on the merits, by way of the 
published comments on the decision. The law reviews in New 
York were particularly critical. The Albany Law Review summed 
up its discussion of the decision thus: 


The results attained by the Kilberg decision have some merit in the 
light of modern means of travel and the consequent frequent movement 
from one state to another. The disadvantages, however, would seem to 
far outweigh the advantages. As a matter of policy the amount of 
damages should not be made dependent upon plaintiff's choice of 
forum, nor should a defendant be subjected to varying limits of damages 
for injuries arising out of the same transaction. According to logic 
and principle, the reparation to be afforded should depend upon the law 
of the jurisdiction giving rise to the obligation.”* 


The Columbia Law Review, in a more ambitious and sophisticated 
critique, said: 


The place of wrong rule has certain important pragmatic advan- 
tages that favor its continued use. It is relatively easy to apply, since 
determination of the place of wrong depends on factors that are usually 
readily discerned and proved. Furthermore, it achieves objectivity in the 
selection of law, since it is not ordinarily susceptible to the intrusion of 
local influences or judicial whims. Thirdly, the elements that lend 
simplicity and objectivity also make the result of choice of law relatively 
predictable, an important factor in facilitating settlement of tort claims. 


The Court of Appeals failed to indicate any circumstances in the 
instant case that could be said to support a finding that New York had 
a distinctly greater governmental interest than Massachusetts. It seems 
clear that the significant territorial interests in the case were those of 
Massachusetts, and in view of the defendant’s domicile in Massachusetts, 
the decedent’s domicile in New York did not create a dominant counter- 
vailing interest in the latter state. Therefore, it is doubtful that this 
was a proper case for departure from the place of wrong rule.?* 


The New York University Law Review concluded: 


Possible constitutional issues aside, the Kilberg dictum represents an 
unsound choice of law... . 





loss of accumulations of prospective earnings was the appropriate measure of damages 
on the contract theory. But under the wrongful-death theory the measure of damages 
was pecuniary loss to dependents. Letter from Lee S. Kreindler, Esquire, counsel for 
plaintiff in the Kilberg case. The issue is not always so academic: in the Pearson case, 
to be discussed in Part II, infra, the jury’s verdict was for $133,943.77. Id. at 132, 
197. 

22.25 ALBANY L. REv. 313, 317 (1961). 

23. Comment, 61 Cotum. L. REv. 1497, 1509, 1511 (1961). 
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Whatever may be said of the legal reasoning contained in the Kilberg 
opinion, it is undeniable that the majority kept faith with the prevalent 
policy against limitation of damages, as expressed in the New York 
constitution. Bearing in mind that the place of an airplane crash is 
completely fortuitous, the result, in terms of this policy, seems to be just. 
A $15,000 limitation (or any limitation at all) is an unreasonable stand- 
ard by which to measure the lives of all human beings. On the other 
hand, to classify damages as procedural opens the way to forum-shopping. 
The plaintiff, by choosing the forum, is able to control which law will be 
applied. The Kilberg court thus defeats one of the objects of the law 
of conflict of laws, namely, uniformity of result wherever suit is brought.*4 


The Syracuse Law Review in a brief note said: 


To accept a statutory cause of action yet disregard its limitations 
evidences a retreat from general conflict of laws principles. The court 
appears to have been affected by that group of legal theorists who 
advocate that most choice of law problems be solved by application of 
the forum’s internal law. The purpose of a conflict of laws system is 
to preclude a variance in the outcome of lawsuits according to the place 
where the action is brought. The decision of the instant case if 
followed by other jurisdictions would frustrate this purpose. . . .?° 


Outside New York there was also adverse comment, though that 
of the Georgetown Law Journal was somewhat ambivalent: 


The subterranean rationale disclosed by this effort is clearly the 
court’s legitimate wish to provide relief for persons in whom New York 
has a strong interest, not only as their prospective guardian, but equally 
as the public power concerned with the social and economic well-being 
of all its citizens. Whether such admirable motivation must always be 
implemented by decisions marred by a provincialism which hampers the 
growth of nationally uniform conflict-of-laws rules remains unanswered. 
It simply always has been. One alternative response to situations such 
as that posed by Kilberg lies with New York frankly reversing itself 
and... giving extraterritorial effect to its own wrongful death stat- 
BEE 2b: 


The Rutgers Law Review was less restrained. Under the headline, 
“Misuse of Substance-Procedure and Public Policy Concepts,” it 
pronounced: 


24. Comment, 36 N.Y.U.L. Rev. 723, 727, 729-30 (1961). Surprisingly, the com- 
ment goes on to suggest, as a possible solution of the difficulty, that New York adopt 
the “contract approach” of the second count by statute. Id. at 730. 

25.12 Syracuse L. Rev. 395, 397 (1961). The theorists cited were Cook, Currie 
and Ehrenzweig. The comment rather oversimplifies the theory of at least one of 
these, and I should think of all three. 

26. 49 Gro. L. J. 768, 773-74 (1961). 
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This view tends to negate both the rationale of certain conflict of laws 
rules and the reason for their existence—namely, to prevent the outcome 
of a lawsuit from differing according to the place chosen to institute 
the suit. Conflict of laws rules are not mere rubrics without reason to 
be manipulated by courts so as to achieve a solution to a valid choice 
of law problem which satisfies their own notions of justice and public 
policy. In the interests of continued stability and usefulness of conflict 
of laws rules, it is hoped that this virtually unique decision will remain 
unique.?? 

The Virginia Law Review, after quoting Cardozo (another great 
judge, be it noted) on the yielding of the theory of the statute 
personal to principles of the territorial system and the doctrine of 
vested rights,** and after some worried comments about forum shop- 
ping, concluded: 


At the very least, it seems clear that whatever benefit the instant court 
has performed for its own citizens, it has by reviving and giving vitality 
to an old and discarded rule, undermined the certainty which was the 
legacy of the stable pattern of conflict of laws rules which had developed 
in this area over the years.” 


For the purposes of this discussion no such detailed survey of the 
favorable reaction is necessary. The outstanding law-review com- 
ments are those in the University of Chicago Law Review* and the 
Harvard Law Review.*’ Other generally favorable comments are 
cited in the footnote.** The present purpose is to examine the 
adverse reaction to the decision. 

To some extent, not adequately reflected in the excerpts that 
have been quoted, the opposition is motivated by fidelity to the 
principles of territorial jurisdiction and vested rights. In part it is 
motivated simply by the unconventionality of the decision, by the 
shock that comes with discovery that rules that have been taught, 
learned, and hardly questioned cannot be trusted. In part it is a 
reaction against the court’s manipulation of traditional concepts, as 
opposed to a forthright application of New York law, to achieve a 





27.15 Rurcers L. Rev. 620, 624 (1961). 
28. 47 Va. L. Rev. 692, 696 n.27 (1961). 
29. Id. at 697. 

go. 28 U. Cur. L. Rev. 733 (1961). 
31.74 Harv. L. Rev. 1652 (1961). 

32. EHRENZWEIG, ConFLIcr oF Laws 552-56 (1962); 15 ARK. L. Rev. 187 
(1961); 41 B.U.L. Rev. 257 (1961); 27 Brooxiyn L. Rev. 336 (1961); 49 CALIF. 
L. Rev. 187 (1961); 46 CorneLi L.Q. 637 (1961); 30 U. Cinc. L. Rev. 511 (1961); 
15 Vanp. L. Rev. 271 (1961). 

For an unclassifiable comment see Keeffe, 48 A.B.A.J. 971; id., 48 A.B.A.J. 491, 
493-94 (1962). 
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desired result forbidden by the traditional system. Passing these 
matters, passing also criticisms addressed to the procedural char- 
acterization, since withdrawn by the court,>* and considering only 
the pragmatic arguments advanced by the critics, we find a common 
concern for the simplicity, uniformity, certainty, and predictability 
that have been advertised over the years as the significant values 
of the traditional system of conflict of laws. 

To this position certain concessions must be made. Specifically, 
if we assume that all states will agree that the law of the place of 
injury governs on substantive matters of tort liability; and if we 
assume that all states will concur in characterizing the problem, in 
cases of the Kilberg type, as one of tort (rather than, say, one of 
contract); and if we assume that all states will concur in character- 
izing the measure of damages as a matter of substance rather than 
as one of procedure; and if we assume that no state would reject 
the law of the place of injury on grounds of local public policy; then 
the following propositions must be conceded: 


1. The applicable law is ascertained with comparative ease, since 
the locality test is relatively (though not always) simple to apply. 

2. All victims of the crash would be treated alike, in the sense 
that the same standards would be applied to determine the right 
to recover and the measure of recovery. 

3. The result in a particular case would not vary according to 
where the action is brought (subject to valid exceptions concerning 
procedure, based on convenience of trial and considerations relating 
to judical administration); thus the incentives for forum-shopping 
would be minimized. 

4. After the accident has happened, the outcome of each indi- 
vidual case would be reasonably predictable, since the body of 
applicable law is then known; and this would facilitate settlements. 


All this is true. But what the commentators on Kilberg—like 
most commentators on the conflict of laws—overlook is that these 
same values would be realized if the rule were that substantive 
matters of tort liability shall be governed by the law of Alaska. (The 
reader may substitute the District of Columbia, or Mississippi, or 
Rwanda, or Burundi, or any other state, ad libitum.) Indeed, such 
a rule would realize these values even better than the rule that the 
law of the state of the wrong governs. While the state of the wrong 





33. See note 15 supra. 
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is determined with relative ease, it is sometimes difficult to deter- 
mine, as where the wrongful conduct and the injury occur in 
different states, or where the injury is to an intangible interest such 
as the interest in reputation. All such problems would be avoided if 
we could agree in advance that the law of a named state, such as 
Alaska, shall govern. All victims would be treated alike, as under 
the place-of-wrong rule; the result would not vary according to 
where the action is brought, and forum-shopping would be mini- 
mized. As for predictability, the Alaska rule would have an enormous 
advantage over the place-of-wrong rule; for the outcome of each 
case would be reasonably predictable not only after, but also before, 
the accident. Let those who are concerned about the expectations 
of the parties, and about planning for business enterprises, and about 
insurability** reflect upon this. Would it not be to the advantage of 
both the passenger and the airline to know in advance, before any 
crash occurs and, indeed, before any flight plan is filed, that all 
claims for injury and death will be governed by the law of Alaska? 
The text of that law could even be posted in airport waiting rooms, 
alongside the insurance-vending machines, as the laws on inn- 
keepers’ liability are posted inside the door of a hotel room. 

Why, then, if these values, or ideals, are so important, do we not 
adopt the Alaska type of rule so as to achieve them more fully? Our 
friends the critics of the Kilberg decision, impatient with what they 
would doubtless regard as unseemly trifling with serious matters, 
would reply: Naturally, because the applicable law must have some- 
thing to do with the case, and Alaska obviously has nothing to do 
with the Kilberg case. But it is not impertinent to inquire: Why must 
the governing law have something to do with the caseP Certain 
pragmatic values of the traditional system have been cited; those 
values can be attained as well or better by a rule referring to the law 
of Alaska. Why then should we insist on a connection between 
the state of Alaska and the Kilberg case? 

The “pragmatic” virtues of the rule referring to the law of 
Alaska are quite independent of the content of that law. Yet that 
law must express some sort of policy; like other states, Alaska has 
had to resolve the internal conflict of interests that England resolved 
in Lord Campbell’s Act.*° One purpose, at least, of a conflict-of-laws 


34. See EnrRENzWEIG, ConFLict or Laws (1962), passim. Cf. Morris, Enterprise 
Liability and the Actuarial Process—The Insignificance of Foresight, 70 Ya.e L.]J. 


554 (1961). 
35.9 & 10 Vict. ch. 93 (1846). 
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system is, or should be, to effectuate the policies of the states con- 
cerned; but if Alaska has no relation to the parties, the events, or 
the litigation, its policy—its resolution of the internal conflict of 
interests—is irrelevant. Therefore the rule that the law of Alaska 
shall govern is unacceptable, despite its superior pragmatic values. 
But it is equally true that any rule must be rejected, despite its 
pragmatic values, if the state whose law is thereby invoked has no 
interest in the application of its policy. One of the drawbacks of 
the place-of-wrong rule is that it sometimes—though perhaps less 
often than some other choice-of-law rules—commands application of 
the law of a state having no more concern with the matter than 
Alaska has with the Kilberg case.** 

The rule would not operate in quite that irrational way in 
Kilberg. Massachusetts was related to the case in a way significant 
for the application of Massachusetts policy. This is not evident, 
however, from the mere fact that the injury occurred there. It does 
not suffice to say: 

When wrongful conduct and injury, or either of them, occur within the 
territorial confines of a state, that state usually has a clear and sig- 
nificant interest in having its law applied to litigation that may result 
from such events. This interest arises from the right and duty of the 
sovereign to protect those within its borders from injury to person or 
property and, correspondingly, its prerogative to permit individuals to 
engage in certain kinds of conduct, within constitutional limits, without 
incurring liability.” 

It is true that the state of wrongful conduct or injury normally has 
an interest in applying certain of its policies: e.g., an interest in 
deterring dangerous conduct, and an interest in requiring reparation, 
if not primarily for the victim, at least for the protection of those 
who go to his aid. In cases of wrongful death as distinguished from 
simple injury, however, it may be that the state has not declared the 
policy that must underlie such an interest. If the Northeast Airlines 
crash had occurred in a state having no other connection with the 
parties, the events, or the litigation, and having a statute more 
closely resembling Lord Campbell's Act than the Massachusetts 
statute does, it would be difficult to find such a policy. The more 
typical statute provides for recovery only if the deceased is survived 


36. See ch. 3, supra, discussing Grant v. McAuliffe, 41 Cal. 2d 859, 264 P.2d 944 
(1953), which rejects the law of the place of the wrong with respect to the question 
whether a claim for personal injuries survives the tortfeasor. In the circumstances, 
the policy of the state of the wrong was irrelevant. 

37. Comment, 61 Coium. L. Rey. 1497, 1510 (1961). 
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by certain classes of beneficiaries who suffer pecuniary loss, and the 
proceeds of recovery are not subject to claims of creditors of the 
deceased or his estate. Hence the statute declares a policy of 
deterring wrongful conduct only imperfectly, and declares no policy 
at all for the protection of local creditors. In such a case applica- 
tion of the law of the place of injury may be so unwarranted as to 
constitute a denial of full faith and credit to the law of the state 
having a genuine interest in the matter, and the United States 
Supreme Court has so held (though not in just these terms ).** The 
Massachusetts statute is different. More clearly than the typical 
wrongful-death act, it expresses a policy of deterring dangerous con- 
duct: there is a minimum as well as a maximum recovery; the 
damages are measured not by pecuniary loss but by the degree of 
the defendant’s culpability;* if there is no surviving spouse or issue, 
the proceeds go the the next of kin;*® and the proceeds are expressly 
made subject to claims for funeral expenses, medical and hospital 
expenses, and reasonable attorney’s fees incurred in their recovery. 
Thus Massachusetts has an interest in the application of certain 
aspects of its law merely because the wrongful conduct and the 
injury occurred there. But with respect to these matters there is no 
obvious conflict of interest between Massachusetts and New York, at 
least in the context of Kilberg; to award the plaintiff more than 
$15,000 will tend to reinforce, rather than to frustrate, the Massachu- 
setts policies of deterring wrongful conduct and protecting credi- 
tors.** This is a perhaps overly complex way of stating a proposition 
so simple that it ought to be obvious: it is a nonsequitur to say 
that because, by virtue of being the place of the wrong, Massachu- 
setts has an interest in deterring wrongful conduct and in securing 
the payment of local creditors, Massachusetts also has an interest 
in limiting the liability of the defendant. 

Yet the passage from the Columbia comment just quoted* 


38. Bradford Electric Light Co. v. Clapper, 286 U.S. 145 (1932), discussed in 
ch. 5, supra. 

39. Mass. ANN. Laws ch. 229, § 2 (1955). 

40. Id., ch. 229,§ 1. 

41. Id., ch. 229, § 6A. 

42.In another context, however, conflict is conceivable. Since New York 
law provides for no minimum recovery and measures recovery solely in terms of 
pecuniary loss, the amount of the judgment may be insufficient, by Massachusetts 
standards, to implement the deterrent policy. 

There appears to be no conflict regarding protection of Massachusetts creditors, 
since the New York statute seems to provide full protection. See N.Y. DEcEDENT 
Estate Law § 133. Cf. Re Procopio, 149 Misc. 347, 267 N.Y. Supp. 908 (1933). 

43. At note 37 supra. 
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appears to set forth precisely this nonsequitur. Either that, or it 
sets forth another quite unacceptable proposition: that because of 
territorial principles the sovereign has the “prerogative to permit 
individuals [whoever they may be] to engage in certain kinds of 
conduct [within the territory], within constitutional limits, without 
incurring liability.” Despite the absolutist sound of this manifesto, 
I shall assume that there is no intention to suggest that the state 
where the conduct occurs has exclusive power to determine its con- 
sequences. Otherwise we should be confronted with the rather 
unpalatable proposition that Massachusetts could repeal its wrong- 
ful-death statute entirely, thus conferring on all and sundry a license 
to kill with impunity in Massachusetts—a license that must be 
respected by all other states, no matter who the victim may be. The 
kind of thinking that might support such an extreme proposition 
is happily extinct in responsible quarters.** I take it, therefore, that 
the comment means to suggest only that the state where conduct 
occurs has an interest in insulating the actor from liability for con- 
duct that it approves or condones, not that it has the sole voice in the 
matter. But the proposition is unacceptable even with this limita- 
tion. Let us assume that it is the policy of a certain state that 
there shall be no liability, or only limited liability, for wrongful 
death. In what circumstances will the state have an interest in 
applying that policy? We need to know more precisely what the 
policy is. Presumably it is not to encourage people within the 
state’s borders to live dangerously, to practice for the edification of 
the community the most hazardous skills, sports, and games. Pre- 
sumably it has some serious purpose. In a law-school classroom we 
can imagine far-out possibilities. The state wishes to stage, for the 
increase of its revenues and the edification of its people, a duel to 
the death between the world’s finest swordsmen, who happen to be 
nonresidents. To be induced to participate they must be given 
immunity. In such a case the state has an interest in the application 
of its policy of nonliability for local conduct though the actors are 
nonresidents. In any realistic setting, however, we are likely to find 
that the concern of the state is with the people involved rather than 
the scene of the activity. Thus the American policy of limiting the 
liability of shipowners is to encourage American investment and 


44. For the interment of the philosophy expressed by Mr. Justice Holmes in 
American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909), see Steele v. Bulova 
Watch Co., 344 U.S. 280, 288-89 (1952), and Continental Ore Co. v. Union Carbide 
& Carbon Corp., 370 U.S. 690, 704-08 (1962). 
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enterprise in the shipping industry; the activity, it is hoped, will be 
world-wide, but the American shipowner will be protected by Ameri- 
can courts irrespective of where the activity results in injury.*° 
Similarly, the Massachusetts policy of limiting liability for wrong- 
ful death is presumably to encourage socially useful enterprise by 
relieving entrepreneurs from what the legislature regards as an 
oppressive risk of liability. It is therefore appropriate, and neces- 
sary, to ask: What entrepreneurs? And the answer, surely, is: those 
with whose welfare Massachusetts is concerned; namely, Massachu- 
setts individuals, partnerships, trusts, corporations, and quite possi- 
bly foreign corporations doing business in Massachusetts. The 
Massachusetts interest rests not on the conduct within the state but 
on the state’s concern for the entrepreneur. 

This kind of analysis is important in considering the assumed 
case in which the state where the conduct and injury occurred has 
no other connection with the matter. Such a state, I believe, would 
have no interest in the application of its limitation provision (as- 
suming a statute like the Massachusetts statute), and to follow the 
place-of-wrong rule in such a case would be simply indefensible. 
Kilberg is not such a case. Northeast Airlines is a Massachusetts 
corporation, doing substantial business within the state. Massachu- 
setts has a legitimate interest in limiting its liability for deaths 
occurring in the course of its business. But the foregoing analysis is 
also relevant to the Kilberg case because it is important, in a case 
of truly conflicting interests, to know just what the interests of the 
respective states are. It is especially important to know this so long 
as there are commentators who presume to “weigh” the conflicting 
interests and choose between them, since the ethereal scales used in 
this process can be tipped when illusory interests are thrown into 
the balance. The conflict in Kilberg is simple and clear: Massachu- 
setts has a policy of encouraging enterprise by relieving it of the 
risk of unlimited liability for death; it has an interest in the applica- 
tion of that policy in Kilberg because the defendant is a Massachu- 
setts enterprise. Massachusetts has no interest in the application 
of its limitation policy merely because the wrongful conduct oc- 
curred there, or because the injury occurred there, or because the 
death occurred there. New York has a policy of requiring the 
wrongdoer to provide full indemnity for the death, and has an 
interest in the application of its policy in Kilberg because the victim 


45. See Comment, 1962 Duke L.]J. 259. 
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and his next of kin were residents of New York. New York has no 
interest in applying its law and policy merely because the ticket 
was purchased there, or because the flight originated there.** New 
York’s policy is not for the protection of all who buy tickets in New 
York, or board planes there. It is for the protection of New York 
people.*” 

How, then, is this conflict to be resolved? It cannot be resolved 
with the resources of the law of conflict of laws. You and I know, of 
course, which is the better law, which is the sounder policy, which 
is the more deserving interest. We know that, however, because 
we are human beings and lawyers-at-large, not because of what we 
know about the conflict of laws. And we do not make the laws for 
Massachusetts and New York. The conflict might be destroyed by 
the legislature of New York, or of Massachusetts, if either were to 
amend its law so as to withdraw it from application to cases of this 
type. It might have been avoided if the New York Court of Appeals 
had construed its law and policy more narrowly. It could be 
destroyed by an act of Congress, pursuant to the power to regulate 
interstate commerce, establishing a uniform rule of liability. It 
could be resolved by an act of Congress pursuant to its power to 
implement the Full Faith and Credit Clause.** Once the New York 
court has determined, however, what the New York policy is, and 
that New York’s interest demands application of the policy in this 
type of case, it is the court’s clear duty to apply New York law. 
Assuming that the Massachusetts court is equally firm in its con- 
ception of that state’s policy and interest, it must similarly apply its 
own law to cases that come before it. Neither can properly sacrifice 


46. This is recognized in the CotumsBia comment, 61 Coium. L. Rev. at 1511. 

It begs the question to suggest, as the Rurcers comment, supra note 27, ap- 
parently does, that choice-of-law rules themselves embody the policy of the state. The 
question is whether choice-of-law rules intelligently further the specific policies em- 
bodied in the state’s municipal law. See ch. 1, supra, at 52-53. 

47. Some of the comments on the case express concern about the problems of dis- 
crimination suggested by this statement. It is not practicable here to consider that 
somewhat intricate problem. It must suffice to say, first, that the statement in the text 
does not mean that the benefits of New York law are to reserved exclusively for New 
York people; that there are cases in which New York would be required to extend its 
benefits to others; that there are other cases in which New York might withhold those 
benefits from others on the basis of reasonable classifications; and that there are, 
finally, cases in which the extension of those benefits to others would amount to inter- 
meddling rather than altruism, and would be condemned under the Constitution. The 
subject is discussed in chs. 10 and 11, supra. See also Part II, infra. 

48. See Coox, THE Locicat AND LecaL BasEs OF THE CONFLICT OF LAWS 90-107 
(1942), originally published as The Powers of Congress Under the Full Faith and 
Credit Clause, 28 YAuE L.J. 421 (1919). 
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the interest of the state whose creature it is to the conflicting interest 
of another state, whether this be done outright by a concession that 
the foreign interest is “paramount,” or by a finding that there are 
more significant “contacts” with the foreign state, or by application 
of the rule of thumb that the law of the place of wrong controls. 
Nor can the United States Supreme Court properly choose between 
the conflicting interests.” 

The reaction to the Kilberg decision makes it clear that there 
are those who regard this answer as intolerable. Such a conflict must 
be resolved by the courts somehow; we cannot admit defeat for the 
conflict-of-laws system. What has become of the values of the 
system—of simplicity, equality of treatment for the victims of the 
disaster, uniformity of result regardless of forum, and predictability? 
But our discussion has indicated that, however much those values 
are to be desired, they cannot be pursued without regard to the 
interests of the states concerned. Any conceivable choice-of-law 
rule will subvert the legitimate interest of one state or the other. 
Which is to be subordinated, and who is to decide? Most of the 
aggrieved commentators would simply go back to the rule of 
thumb, whereby the fate of the respective interests is determined by 
chance: where did the plane strike the ground? The Columbia 
Law Review would do the same, though in its sophistication it 
would rationalize that course by (a) erecting a presumption, on 
territorialist principles, in favor of the law of the place of the wrong, 
(b) appraising the “territorial contacts” and the “domiciliar con- 
tacts” of the respective states with the case, and then (c) in its 
wisdom concluding that New York did not have “a distinctly greater 
governmental interest” than Massachusetts: 


It seems clear that the significant territorial interests in the case were 
those of Massachusetts, and in view of the defendant’s domicile in Massa- 
chusetts, the decedent’s domicile in New York did not create a dominant 
countervailing interest in the latter state. Therefore, it is doubtful 
that this was a proper case for departure from the place of wrong rule.*° 


Those who are concerned for governmental interests may well raise 
an eyebrow at this cavalier dismissal of the interest of New York. 
Those who are concerned for simplicity, certainty, and predictability 
may well be apprehensive about the prospect that the place-of- 


49. See Part II, infra. 
50. 61 Cotum. L. Rev. at 1511. 
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wrong rule may be displaced by such analysis in the hands of other 
weighmasters. 

It was suggested earlier that the values claimed for the tradi- 
tional system of conflict of laws could be attained as well or better 
by a rule referring to the law of a predetermined state, designated 
by name. Obviously no one would take seriously such a suggestion if 
it were offered as a proposal for reform, since it ignores govern- 
mental interests entirely. Let us now improve on that device by sug- 
gesting another that does take account of governmental inter- 
ests: the measure of damages in wrongful-death cases shall be deter- 
mined by the law of that state which provides for the greater 
recovery. (The reader may substitute “more limited” for “greater.” ) 
Such a rule would achieve the values claimed for the traditional 
system even better than the place-of-wrong rule; in addition, it 
would make a forthright choice between the conflicting policies. 
What would be its chances of adoption if it were proposed as a sub- 
stitute for the place-of-wrong rule? Precisely because it does deal 
forthrightly with the policy conflict, only the most visionary theorist 
could seriously contemplate a conflict-of-laws system constructed in 
substantial part on this principle. Perhaps a few such rules could 
win acceptance, in areas in which courts are disposed for some 
reason to define domestic interests narrowly;”! but where the policy 
of the state is strong and the interest is clear, it is inconceivable 
that a court would adopt a rule that would sacrifice domestic inter- 
ests in every case of conflict. How could Massachusetts possibly 
justify retention of its limitation policy for domestic purposes while 
proclaiming that in all cases of conflict that policy must yield to the 
contrary policy of another state? It is too clear that the court is 
arrogating to itself a legislative prerogative; it is too clear that 
domestic interests are betrayed. 

It seems evident that those who cling to the traditional system of 
choice-of-law rules are people who place a low valuation on the 
principle of self-determination. They want life to be as nearly as 
possible what it would be if there were not a variety of different 
governments enacting different laws, reflecting different values. 
They are annoyed because different peoples solve their problems in 
different ways, because this adds complexity to life. At heart they 
are probably people of the type who would solve as many problems 


51. As to the policy against usury, see Seeman v. Philadelphia Warehouse Co., 
274 U.S. 403 (1927). Cf. the advocacy of a “basic rule of validation” for choice of 
law in contract cases. EHRENZWEIG, CONFLICT OF Laws 465 (1962). 
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as possible at the highest political level. The basic conflict of policy 
involved in Kilberg they would probably prefer to deal with on a 
global basis—and some melancholy progress in that direction has 
been made in the Warsaw Convention;** they would welcome an act 
of Congress superseding state laws where interstate air transporta- 
tion is concerned. They are probably among the strong advocates of 
uniform state laws. It is not so much that they—the conflict-of-laws 
traditionalists, that is—believe they have all the right answers. They 
do not care much what the answer is, so long as it is the same every- 
where. They are impatient with the little affairs with which legis- 
lators and diplomats concern themselves, and think it does not really 
matter much how questions of governmental policy are determined. 
They want security, simplicity, equality, uniformity, and predict- 
ability. They treat these values as near absolutes, to be yielded only 
in the most exceptional circumstances. They are uncomfortably 
aware that this is not yet one world, and that perverse legislative 
bodies will go on provincially adopting conflicting policies; but in 
their own realm they are determined to pretend that this is not so. 
They want litigation involving diverse laws to proceed almost exactly 
as if there were one super-government, so that every case will be 
decided as if it were a case domestic to such a government: one law 
must apply; all victims of the crash must be treated alike; any 
individual case must be decided the same way by any court. So, 
where they cannot have a treaty or an act of Congress or a uniform 
state law, they propose a choice-of-law rule—that is, a rule that will 
designate one state whose law shall be applied by all states. They do 
not propose that all states apply the law of the state limiting (or not 
limiting) liability, because no such rule would stand a chance of 
being accepted; its acceptance requires the overt sacrifice of state 
interests. Instead they propose a rule that makes no reference to 
conflicts of governmental interest—a rule, indeed, that ignores even 
the content of the laws involved. They conceal and suppress the 
fact that state interests are sacrificed. If the fact is exposed, they 
tell us that governmental interests are not very important, and 
extol the values of uniformity. If we persist, they talk about the 
territorial prerogatives of the sovereign, but not much about what 
makes one state more sovereign than another. If we point out that 
the proposed rule does not deal rationally with the conflict of 


52. Convention and Additional Protocol with Other Powers Relating to Inter- 
national Air Transportation, July 31, 1934, 49 Stat. 3000, T.S. No. 876 (proclaimed 
October 29, 1934). 
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interests, but ignores its existence while letting the result turn on a 
factor determined by chance, they will shrug in reply. The rule at 
least avoids discussion of the competing values involved. Agreement 
on the basic issue is hopeless; hence the law must be made without 
reference to the values at issue. If we suggest that the rule will 
subvert state interests in the same way as a rule pointing to the law 
of limited (or unlimited) liability, they will reply that this is not so; 
it will subvert the interest of a particular state only half the time. 
The rest of the time it will subvert the interest of the other state. 
If we suggest that such a rule displays slight concern for the concept 
of justice under law, we are told: “The introduction of elements of 
fairness to individuals affected by the litigation and respect for in- 
terests of states other than the place of wrong must, it appears, 
inevitably jeopardize the attainment of these values”**—the values of 
simplicity, “objectivity” (meaning the exclusion of “local influ- 
ences’), and predictability. Hence, “Fairness to the parties would 
not appear to be a material factor in the [Kilberg] case.”** 

In this corner, then, we have the proponents of the traditional 
system of conflict of laws, the most vocal of them law students and 
their professors. In the far corner we have the recalcitrants, judges 
like Chief Judge Desmond and the majority of the New York Court 
of Appeals, who cannot swallow whole a system that disregards state 
interests and fairness to the parties. As between these groups, who 
are the practical men, the realists, and who are the “theorists”? 

Perhaps we can recognize error in others better than in ourselves. 
There are countries in which doctrinaire adherence to the arbitrary 
system of choice-of-law rules and contempt for governmental policy 
have approached the level of obsession. In order to illustrate the 
functioning of foreign choice-of-law rules relating to contracts of 
marriage, Rabel states the following case: 


An American citizen domiciled in New York, while temporarily residing 
in Germany, seduced a German girl by promising to marry her and sub- 
sequently repudiated his promise. The German court denied the girl’s 
action, holding that the German conflict of laws rules referred to the 
law of New York as the personal law of the defendant, under which 
actions for breach of promise to marry are not recognized.*® 





53. 61 Coium. L. Rev. at 1510. 

54. Ibid. 

55. See note 25 supra. 

56. 1 RABEL, THE ConFiict or Laws: A ComparaTIvE Stupy 219 (2d ed. 1958). 
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Rabel states the case without comment;>” it is routine, there is 
nothing remarkable about it. But one who reads his account of this 
decision without the distorting lenses of the choice-of-law system 
must be incredulous. Is it possible that a German court could 
have made such a decision? If so, was it some Nazi aberration? 
I have seen the report of the decision, and it is no aberration. The 
holding is that “the consequences of a breach of an engagement to 
marry are to be determined in accordance with the law of the 
nationality of the obligor.” The foreign law may be rejected on 
policy grounds only if “the difference between the political or social 
ideas upon which the German and the foreign law are based is so 
substantial that an application of the foreign law would directly 
offend against the basic principles of German public or economic 
life.”°* The decision has recently been disapproved on the ground 
that, while the choice-of-law rule is correct “in principle,” the 
German law embodies a policy of protection for women that ought 
to be applied where the woman is a German.” The latter decision, 
however, has provoked anguished criticism from the traditionalists, 
comparable to the criticism of Kilberg.” 

And now the Constitution of the United States is invoked to 
preserve such a system against such inroads of common sense. 


u. FuLL FarrH AND CREDIT—PEARSON 


The direct challenge to the constitutionality of Kilberg came in 
Pearson v. Northeast Airlines, a parallel case arising from the same 


57. Except to deplore occasional departures from the rule on grounds of public 
policy as “obviously arbitrary.” Id. at 220. 

58. Kammergericht, January 11, 1939, reported in [1939] DeurscHes Recur 1012. 
I am indebted to my colleague, Professor Hans W. Baade, for translating the case 
and also for calling to my attention as well as translating the case cited in note 59, 
infra, and the critical comments on it. 

59.S.U. v. K., 28 Entscheidungen des Bundesgerichtshofes in Zivilsachen 

[Decisions of the Federal (Supreme) Court in Civil Matters] 375 (November 21, 
1958). 
60. “[The decision] also is opposed to long-lasting and constantly repeated at- 
tempts to take the exceptional character of public policy very seriously and to ex- 
clude the applicability of foreign law only where applying it would be utterly 
unbearable. ... [T]he ideal goal of an international harmony of judicial decisions is 
threatened by public policy, and... the latter should therefore only be used where 
there is no other solution. ... [German courts and authors generally] have disapproved 
that legal ‘chauvinism’ which could sometimes be observed in the theory and practice 
of other countries and which today seems to be displaced more and more by an 
increasingly international approach. In this stage of developments, the decision of 
the German federal supreme court here discussed must give rise to consternation.” 
Délle, Note, [1959] JurusrenzerruNc 489, 490. See also Liideritz, Note, [1959] Neve 
JurisTIscHE WOCHENSCHRIFT 1032. 
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accident but tried in the United States District Court for the 
Southern District of New York.*' Both the district court and the 
court of appeals recognized that New York conflict-of-laws rules 
were controlling, and that Kilberg authoritatively stated the law of 
New York.® The district court did not discuss the constitutional 
question, but gave judgment for the plaintiff in the amount of 
$160,150.65, including pre-judgment interest of $26,106.88. The 
court of appeals reversed in an opinion by Judge Swan, Judge 
Lumbard concurring. Judge Kaufman dissented.® 

The holding of the court of appeals that Kilberg violates the 
Full Faith and Credit Clause®* was rested on Hughes v. Fetter® and 
First Natl Bank v. United Air Lines.® Those cases do not support 
the decision. They held only that a state may not arbitrarily close 
the doors of its courts to actions for wrongful death occurring in an- 
other state. That the forum state is not required to subordinate its 
law and policy to that of the state of wrong was explicitly and 
clearly stated: 


61. 307 F.2d 131 (2d Cir. 1962), reversing 199 F. Supp. 539 (S.D.N.Y. 1961) 
and 201 F. Supp. 45 (S.D.N.Y. 1961). The New York Court of Appeals had noticed 
the constitutional question briefly, remarking that certain older Supreme Court 
decisions in diversity cases (Northern Pac. R.R. v. Babcock, 154 U.S. 190 (1894); 
Slater v. Mexican Nat'l R.R., 194 U.S. 120 (1904)) “do not bring into play the full 
faith and credit clause,” and citing Wells v. Simonds Abrasive Co., 345 U.S. 514 
(1953). Kilberg v. Northeast Airlines, 9 N.Y.2d 34, 42, 172 N.E.2d 526, 529, 211 
N.Y.S.2d 133, 137-38 (1961). 

The Pearson case is noted in 31 ForpHAM L. Rev. 196 (1962). 

62. See text at notes 13, 14 supra. Prior to Kilberg, Judge Weinfeld had held, on 
the basis of the New York law as it then stood, that the only available recovery was 
that allowed by the Massachusetts statute. Pearson v. Northeast Airlines, 180 F. Supp. 
97 (S.D.N.Y. 1960). 

63. 307 F.2d at 136. The reader will not be surprised to learn that the author 
regards Judge Kaufman’s opinion as the enlightened one. Despite its excellence, the 
opinion will not be analyzed here in detail, because the argument to be presented 
here is so similar. The argument, however, will draw freely upon the opinion. 

Judge Kaufman’s dissent did not extend to the matter of pre-judgment interest, 
which involved only ascertainment of the law of New York. 

64. U.S. Const. art. 4, § 1. 

65. 341 U.S. 609 (1951). 

66. 342 U.S. 396 (1952). The court also cited cases on interstate recognition of 
divorce decrees to support the proposition that the purpose of the Full Faith and 
Credit Clause was “to transform an aggregate of independent sovereign states into 
a nation.” 307 F.2d at 133. Thanks to the act of Congress implementing the clause, 28 
U.S.C. § 1738, this is very nearly one nation so far as judgments are concerned: the 
judgment of one state must be honored in all others notwithstanding local policies 
and interests. Fauntleroy v. Lum, 210 U.S. 230 (1908). It is far from being one 
nation in the sense that every state must defer to the wrongful-death statute of the 
state of injury. The Constitution does not incorporate the Restatement of the Law of 
Conflict of Laws. Congress has not meaningfully implemented the Full Faith and 
Credit Clause with respect to public acts. See ch. 5, supra, at 200; ch. 6, supra, at 
326 n.162. 
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The present case is not one where Wisconsin, having entertained 
appellant’s lawsuit, chose to apply its own instead of Illinois’ statute to 
measure the substantive rights involved. This distinguishes the present 
case from those where we have said that “Prima, facie every state is en- 
titled to enforce in its own courts its own statutes, lawfully enacted.” 


Wells v. Simonds Abrasive Co. should have been enough to 
eradicate any lingering notion that Hughes and United give any 
such broad scope to the Full Faith and Credit Clause as is claimed 
for it in Pearson. 


The Full Faith and Credit Clause does not compel a state to adopt 
any particular set of rules of conflict of laws; it merely sets certain 
minimum requirements which each state must observe when asked to 
apply the law of a sister state. 


The crucial factor in those two cases was that the forum laid an uneven 
hand on causes of action arising within and without the forum state. 
Causes of action arising in sister states were discriminated against.® 


The Kilberg case did not lay an uneven hand on the out-of-state 
cause of action. The objection raised against that case, paradoxically, 
is that it did not discriminate against the foreign cause of action, 
but treated it substantially as a domestic case would be treated. 
Not only did New York entertain the action, thus avoiding the 
discrimination against its own residents that was condemned in 
Hughes and United; it went further and applied its own law, as 
those cases clearly permit, thus avoiding the infliction of a further 
penalty on its own citizens merely because death occurred outside 
the state. My own view is that the justifying principle of Hughes 
and United is the equal protection of the laws” rather than full faith 
and credit; but it is not necessary to accept this proposition to 
understand that those cases do not require New York to apply the 
law of Massachusetts to measure the substantive rights involved. 
Elsewhere I have stated my understanding of the extent to which 
the Full Faith and Credit Clause bears upon the choice of law by 
state courts.” The conclusion is simple: The unimplemented clause 


67. 341 U.S. at 612 n.10. 

68. See supra note 61. 

69. 345 U.S. at 516, 518-19. 

70. U.S. Const. amend. XIV, § 1. 

71. See ch. 6, supra. I do not suggest that, in a case of true conflict such as 
Kilberg, New York’s refusal to apply its substantive law would be a denial of equal 
protection, as it may be in a case of false conflict like Hughes or United. 

72. Ch. 5, supra. 
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requires deference to the law of a sister state only when that state 
has an interest in the application of its policy and the forum state 
has no such interest; in cases of conflicting interests, such as Kilberg, 
the Constitution does not choose between them. Congress has not 
exercised its power to determine the choice, and the Court cannot 
make the choice without assuming a legislative function of a high 
political order.”* The case analysis that supports this conclusion 
cannot be repeated here. The following discussion will be limited 
to the specific constitutional misconceptions that seem to have pro- 
duced the unfortunate result in Pearson. Apart from the excessively 
broad reading given the Hughes and United cases, the most serious 
of these is what I persist in calling the Brandeis fallacy despite the 
fact that attributing fallacious reasoning to a justice so rightly ven- 
erated is not a tactic calculated to win friends. Fallacy it is, and 
Brandeis is not the only great judge who has nodded when dealing 
with the mysteries of the conflict of laws. 

The fallacy creeps into the Pearson case when Judge Swan (still 
another great judge) accepts the argument of counsel for Northeast 
Airlines that there is an “obvious distinction” between Wells and 
Pearson: 


In Wells the plaintiff was not deprived of all remedy; he could sue in 
any state where defendant could be found and which has a longer 
statute of limitations than Pennsylvania or follows a different conflicts 
rule. In our case defendant had no choice as to the forum. If deprived 
of the protection of the limitation imposed by the law which, as Kilberg 
recognizes, created the liability, he will be treated unjustly. 

A defendant is in a different position from a plaintiff who seeks to 
enforce a cause of action conferred by the laws of another state... .7° 


The opinion then quotes the passage from Mr. Justice Brandeis’ 
opinion in Bradford Electric Light Co. v. Clapper that was quoted 
in Part I of this discussion.“® 

There is no denying the seductive appeal of this argument. So 
long as one conceives that, on territorial principles, the law of the 
state of injury must govern, and therefore is the sole measure of the 


73. While this view gives limited scope to the unimplemented clause, and while 
I am profoundly convinced that the clause has no such function as is claimed for it in 
Pearson, I can only regret Professor Ehrenzweig’s continued insistence that the clause 
has no function at all with respect to the public acts of sister states. See EHRENZWEIG, 
Conr.ict or Laws passim (1962); cf. Currie, Book Review, 74 Harv. L. Rev. 801, 
803-05 (1960). 

74. See the quotation at note 16 supra. 

75. 307 F.2d at 135. 

76. See supra note 16. 
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rights of the parties, the invocation of local public policy to strike 
down a defense under that law must logically be disfavored as a 
provincial and recalcitrant refusal to play the game.” The fallacy 
appears only when we recognize that the “applicable” law is not in 
any exclusive sense that of the state of injury, but may be the law of 
New York to the extent that New York interests are involved and 
New York is in position to effectuate its interests. The unanimous 
Supreme Court did recognize this in the later workmen’s compensa- 
tion cases; and Mr, Justice Brandeis himself must have realized the 
infirmities of his former position, for he indicated no dissent from 
the opinion of the Court, written by Mr. Justice Stone, in Alaska 
Packers Ass'n v. Industrial Acc. Comm’n,"* wherein that position was 
explicitly rejected: 


In the case of statutes, the extra-state effect of which Congress has 
not prescribed, where the policy of one state statute comes in conflict 
with that of another, the necessity of some accommodation of the con- 
flicting interests of the two states is still more apparent. A rigid and 
literal enforcement of the full faith and credit clause, without regard 
to the statute of the forum, would lead to the absurd result that, wherever 
the conflict arises, the statute of each state must be enforced in the courts 
of the other, but cannot be in its own. Unless by force of that clause a 
greater effect is thus to be given to a statute abroad than the clause 
permits it to have at home, it is unavoidable that this Court determine 
for itself the extent to which the statute of one state may qualify or 
deny rights asserted under the statute of another... . 

The necessity is not any the less whether the statute and policy of 
the forum is set up as a defense to a suit brought under the foreign 
statute or the foreign statute is set up as a defense to a suit or proceedings 
under the local statute. In either case, the conflict is the same. In each, 
rights claimed under one statute prevail only by denying effect to the 





77. Even on the basis of that conception there are arguments against the Brandeis 
position, but since they are perhaps arguments in opposition to the dismissal of 
foreign-based claims on unsubstantial grounds of local public policy rather than in 
support of the application of local law where the defense depends on foreign law, 
they will not be emphasized here, but only stated briefly: (1) The plaintiff's claim is 
effectively denied if the forum is the only one in which as a practical matter the 
plaintiff can sue, and the range of his choice is limited not only by jurisdictional rules 
but by the doctrine of forum non conveniens. In the Wells case itself it may be that 
the plaintiff could sue only in Pennsylvania. (2) It is not always easy to determine 
whether the dismissal is on grounds of local public policy or on the merits; if it 
purports to be on the merits, the plaintiff's freedom to proceed elsewhere is ob- 
structed. (3) In a constitutional system commanding full faith and credit to the 
laws of sister states, the concept of an “applicable” law that nevertheless need not be 
applied if it is distasteful to the forum is a contradiction in terms unless the forum 
has a legitimate interest in the application of its own law and policy. For fuller dis- 
cussion, see ch. 5, supra, at 211-13. 

78. 294 U.S. 532 (1935). 
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other. In both the conflict is to be resolved, not by giving automatic 
effect to the full faith and credit clause, compelling the courts of each 
state to subordinate its own statutes to those of the other, but by 
appraising the governmental interest of each jurisdiction, and turning 
the scale of decision according to their weight.” 


In Alaska Packers the Court sustained the disallowance of a 
defense based on the assertedly “applicable” foreign law. It did 
so again in Pacific Employers Ins. Co. v. Industrial Acc. Comm’n;*° 
it did so again in Carroll v. Lanza;® it did so again, in substance, in 
Griffin v. McCoach;* it did so again in Watson v. Employers Liabil- 
ity Ins. Corp.,*’ with a crystal-clear statement of governmental-inter- 
est analysis.** All this should have effectively disposed of the 
Brandeis position; but it is not alone truth that, crushed to earth, will 
rise again. 

It is not entirely clear what the court of appeals would have said 
if New York had simply declared, on the authority of these cases, 
that New York had an interest in the application of its policy and 
that the plaintiff could recover on the New York statute without 
reference to the Massachusetts statute. The broad interpretation of 
the Hughes and United cases seems to indicate that such an ap- 
proach would have made no difference. Concerning the powerful 
authority of Alaska Packers and Pacific Employers and the inroads 
there made on the authority of Clapper, the court said only: “In our 
opinion the workmen’s compensation cases are distinguishable.” 
But the New York Court of Appeals, instead of holding its statute 
applicable, had taken pains to emphasize that the plaintiff must pro- 


79.Id. at 547. The Court retreated perceptibly from the position that it must 
“weigh” and choose between the conflicting interests in Pacific Employers Ins. Co. v. 
Industrial Acc. Comm’n, 306 U.S. 493, 500 (1939). See, ch. 5, supra, at 204. 

80. Supra note 79. 

81.349 U.S. 408 (1955). 

82. 313 U.S. 498 (1941) (an interpleader case). 

83. 348 U.S. 66 (1954). 

84. Cf. Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941), where the 
Court gave its approval to the forum’s application of its own law and policy to deny 
a part of the claim asserted by the plaintiff under the “applicable” foreign law, thus 
in all probability precluding the plaintiff from asserting that part of the claim else- 
where. 

85.307 F.2d at 136. If this means that the governmental-interest analysis is 
restricted to such “economic and social” legislation as workmen’s compensation, and 
is inapplicable to “juridical” questions (ch. 10, supra, at 481), it is certainly un- 
sound. Cf. Richards v. United States, 369 U.S. 1 (1962), the significance of which 
was apparently lost on the court of appeals. 307 F.2d at 136. Mr. Justice Stone’s 
Alaska Packers distinction between tort and workmen’s compensation was a device to 
escape territorialist precedents that would hardly be required today as it was in 1935. 
See 307 F.2d at 136 n.7; cf. ch. 5, supra, at 259. 
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ceed under the Massachusetts statute, and the Court of Appeals for 
the Second Circuit seized on this fact as if it made a critical differ- 
ence. “[N]othing in the later [workmen’s compensation] cases 
gives support to the proposition that full faith and credit must give 
way to a local policy not embodied in a statute which directly 
governs the cause of action.”** Mr. Justice Stone’s interment of the 
Brandeis fallacy was not quoted; but the court seems to be saying 
that Stone’s language must be given the narrowest possible con- 
struction: “The necessity is not any the less whether the statute 
and policy of the forum is set up as a defense to a suit brought under 
the foreign statute or the foreign statute is set up as a defense to 
a suit or proceedings under the local statute.”*" In Pearson the action 
is not under the local statute, but under the foreign statute, so the 
argument seems to go; hence the principle stated by Stone does not 
apply; it applies only where the local policy is “embodied in a 
statute which directly governs the cause of action.” 

But such an attempt to retrieve a fragment of the demolished 
Brandeis fallacy borders on the absurd. Stone was surely stating 
that the Full Faith and Credit Clause does not forbid a state to 
apply its own law to effectuate its own policy where it has a legiti- 
mate interest in so doing, irrespective of whether the local law and 
policy are used defensively or as a ground for recovery. So far, at 
least, as the principal issue of limitation of liability is concerned, it 
makes no practical difference whatever whether the New York court 
says that the plaintiff in Kilberg is suing under the New York statute 
or the Massachusetts statute; and surely a state court does not violate 
the Constitution when it reaches a perfectly sound result but uses 
language that gives offense to doctrinal purists.** 

There is one respect in which the outcome of the Pearson case is 
affected by the circumstance that New York held the Massachusetts 
statute “applicable” instead of applying its own. The New York 
statute provides for pre-judgment interest; but in Davenport v. 
Webb® the Court of Appeals of New York refused to apply that 
provision where the death occurred in Maryland, whose law did not 


86. 307 F.2d at 136. (Emphasis supplied. ) 

87. Alaska Packers Ass’n v. Industrial Acc. Comm’s, 294 U.S. 532, 547 (1935). 
(Emphasis supplied. ) 

88. “So even if the state court had rested its conclusions on an improper ground, 
this Court could not, in view of the undisputed facts establishing its validity, declare 
a solemn act of the State of New Jersey unconstitutional.” Eli Lilly & Co. v. Sav-on- 
Drugs, Inc., 366 U.S. 276, 284 (1961) (per Black, J.). 

89. 11 N.Y.2d 392, 183 N.E.2d goz, 230 N.Y.S.2d 17 (1962). 
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allow such interest. Accordingly, the court of appeals disallowed 
such interest in Pearson. More than a vestige of territorialism lurks 
in Davenport, and this circumstance troubles some students, at least; 
it seems to lend plausibility to the Brandeis fallacy as revived by the 
court of appeals in Pearson. But surely if the right of New York 
to apply its own wrongful-death statute in its entirety is established, 
as it almost certainly is, then New York has the right to apply less 
than all of its law on the subject of wrongful death. No principle 
requires a state to define its interests in the broadest terms possible 
under the Constitution. Kilberg was a case in which the interests 
of New York were in conflict with those of Massachusetts. New York 
is entitled to apply its own policy whenever its relationship to the 
case is such as to make the application of that law a reasonable 
ordering of its own concerns. It need not, however, ignore the 
competing interests of Massachusetts and other restraining con- 
siderations; in defining the situations in which legislative policy re- 
quires that domestic law be applied, it need not be egocentric and 
provincial but may proceed with enlightenment and restraint in an 
attempt to achieve an accommodation of interests. Davenport v. 
Webb may be interpreted as a determination by New York not to 
assert an interest in applying its policy concerning pre-judgment 
interest, even though it might constitutionally assert such an inter- 
est.°° This may not seem entirely consistent with New York’s policy 
of requiring full indemnity for the death of its citizens, since by 
New York standards interest from the date of death is requisite to 
full indemnity; but the decision in no way impairs the validity of the 
holding in Kilberg that New York has an interest in preventing 
the obstruction of that policy by the application of arbitrary limita- 
tions on the amount recoverable. The New York policy so far as 
limitations are concerned was long-established and fundamental; the 
New York court regarded the policy concerning pre-judgment in- 
terest as less urgent, for reasons satisfactory to itself—including what 
the court conceived to be practical reasons affecting the interests of 
New York litigants caught in the coils of the conflicts system.” 


go. “Whether we now refuse to apply our prejudgment interest statute because, as 
we said in the Murmann case, “The Legislature had no intention to make it reach 
so far’... or whether we refuse to do so because our statutory provision authorizing 
the addition of such interest ...‘constitute[s] a part of the substantive law of the 
state’... the meaning and effect are the same.” 11 N.Y.2d at 394, 183 N.E.2d at go4, 
230 N.Y.S.2d at 19. 

91. Id. at 395, 183 N.E.2d at 904, 230 N.Y.S.2d at 20. 

Perhaps what troubles the critics is fear that the forum, by adhering to the law of 


718 THE CONFLICT OF LAWS 





The court was simply acting with restraint in defining domestic 
interests, insisting on the application of New York law only where 
the adverse effect of foreign law on New York’s affairs is very severe, 
and asserting no interest in opposition to that of other interested 
states in matters of lesser import. 

An excellent illustration of this kind of analysis is Bernkrant v. 
Fowler,” where Mr. Justice Traynor declared: 


We have no doubt that California’s interest in protecting estates being 
probated here from false claims based on alleged oral contracts to make 
wills is constitutionally sufficient to justify the Legislature’s making our 
statute of frauds applicable to all such contracts sought to be enforced 
against such estates. 


But, having said this, Mr. Justice Traynor proceeded to define Cali- 
fornia’s interest with moderation and restraint, and with due regard 
to the interest of the sister state of Arizona in the enforcement of 
the contract, reaching the result that in the circumstances California 
policy did not require application of the California statute; there 
was no conflict. That is the result in Pearson so far as pre-judgment 
interest is concerned; but when it comes to the question of full 
indemnity versus the arbitrary limitation of liability, New York has 
legitimately asserted an interest in conflict with that of Massachu- 
setts, and nothing in the Constitution requires that New York’s 
interest be subordinated. 

Some commentators on the Kilberg decision have expressed 
concern over the fact that, if New York’s interest is based upon its 
concern for New York people, as indeed it is, the victims of a single 
accident will be treated differently according to the laws of their 
home states. Let us confront this problem squarely, even dramatize 


the place of the wrong while reserving the right to reject distasteful provisions of that 
law, might pick and choose in such a way as to secure for the local plaintiff the benefit 
of provisions of the foreign law more favorable than the domestic law, while rejecting 
the less favorable. Suppose, for example, that the laws of New York and Massachusetts 
were the reverse of what they are on the question of pre-judgment interest: i.e., that 
Massachusetts provides for such interest while New York does not. Might not New 
York, on the basis of the place-of-wrong rule, allow pre-judgment interest while re- 
jecting the $15,000 limitation? To do so would be indefensible from the standpoint 
of governmental-interest analysis. In order to have an interest a state must first have 
a policy, and New York (on our assumption here) has no policy of awarding pre- 
judgment interest to its injured citizens. In the actual case there was no question 
of giving the plaintiff any benefit not provided by New York law. Horrible hypo- 
theticals such as the one suggested above are simply the product of the New York 
court’s transitional compromise, paying lip-service to the traditional rule while 
moving in the direction of governmental-interest analysis. 

92. 55 Cal.2zd 588, 12 Cal. Rptr. 266, 360 P.2d go6 (1961). 

93. Id. at 594, 12 Cal. Rptr. at 269, 360 P.2d at gog. 
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it. In its early stages, the Pearson case was consolidated for trial 
with another wrongful-death action arising out of the same accident: 
Trauth v. Northeast Airlines.** The deceased and his surviving 
dependents were residents of New Jersey. A single judge—Judge 
McGohey—had the responsibility of deciding both cases. As we 
know, he held that in Pearson he was required to follow Kilberg 
and disregard the Massachusetts limitation. But when the plaintiff 
in Trauth moved for leave to amend her complaint to allege 
damages in excess of $15,000, he ruled that the motion must be 
denied, because he found no indication that New Jersey would do 
otherwise than apply the law of the state of injury. This ruling, 
contended counsel for Mrs. Trauth, was a denial of the equal pro- 
tection of the laws.® 

Rather clearly, it was nothing of the sort. Of course, if New 
York were to reserve the benefit of its unlimited recovery exclusively 
for New York citizens, or domiciliaries, or residents, even when the 
defendant is a New York citizen and the injury and death occur in 
New York, that would be a denial of equal protection.*® But where 
New York has no interest in applying its protective policy because 
the deceased and his dependents are nonresidents, except perhaps 
an altruistic interest in treating all persons alike, and where the 
state of domicile of the deceased and his dependents has not asserted 
an interest in their protection,*’ the application of New York law 
would probably be a denial of full faith and credit to the law of the 
only state having an interest in the matter: Massachusetts.°* 

It is a natural reaction to flinch when two parties, apparently so 
similarly situated, are differently treated; and the reaction is height- 
ened by the juxtaposition of the two cases in the same court at the 
same time. But on closer examination it is clear that there is a 


94. Civil No. 149-256, S.D.N.Y. The author is indebted to Frank G. Sterritte, 
Esquire, counsel for the plaintiff in Pearson, for information concerning the Trauth 
case, including a portion of the transcript and a copy of the brief filed by Speiser, 
Quinn & O’Brien, attorneys for Mrs. Trauth. 

g5. Matters did not reach the stage where it would have been necessary to 
instruct a single jury to observe the Massachusetts limitation in Trauth but not in 
Pearson. Court and counsel were agreed that the ruling would necessitate a severance; 
in the end the trial of both cases in the same court was avoided by a settlement of 
the Trauth case. 

96. Even in such a case, New York might reasonably classify nonresidents accord- 
ing to the laws of their home states. See ch. 11, supra, at 557-72. 

97. While the New Jersey wrongful-death statute, like New York’s, provides with- 
out limitation for damages that are fair and just with reference to the pecuniary in- 
juries resulting from death, N.J. Stats. ANN. § 2A:31-5 (1952), Judge McGohey 
found that New Jersey would apply the Massachusetts statute. 

98. See ch. 10, supra, at 495, 498. 
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significant difference between the situations of these parties: Mr. 
Trauth was a citizen of a state less solicitous for the welfare of its 
citizens than New York was for the welfare of Mr. Pearson and its 
other citizens. If Mrs. Trauth had sued in her home state of New 
Jersey, the disparity of treatment would perhaps pass unnoticed. 
Why should New York attempt to give Mr. Trauth’s dependents 
what New Jersey withholds from them? It can hardly come as a 
surprise to students of the conflict of laws that differences of domi- 
cile sometimes lead to differential treatment of parties. It could 
easily happen that a single New York court, having before it sub- 
stantially identical wills, might hold one valid because the testator 
was domiciled in New York, and the other invalid because the 
testator was domiciled in Massachusetts,” the two states having 
different laws.1°° The Trauth case is one in which classification ac- 
cording to domicile is not only permissible but mandatory if New 
York is to avoid unjustified encroachment on Massachusetts’ inter- 
est.2° 

The really difficult case would have been presented if Judge 
McGohey had found that New Jersey, like New York, had asserted 
an interest in securing full indemnity for its citizens injured outside 
the state. There would then be a direct conflict between the in- 
terests of New Jersey and Massachusetts; but New York would still 
have no interest in the matter—except, again, its altruistic interest 
in treating all persons alike. Possibly that interest would be 
sufficient to justify application of New York law, though it would 


99. “The validity and effect of a will of movables is determined by the law of the 
state in which the deceased died domiciled.” ResraTEMENT, CoNFLICT OF LAws § 306 
(1934). 

100. “But the [Privileges and Immunities] clause has nothing to do with the dis- 
tinctions founded on domicile.” Lemmon v. People, 20 N.Y. 562, 608 (1860). 

101. This is not to say, of course, that a choice-of-law rule referring to domicile 
should be substituted for the one referring to the place of wrong. What is defended 
in the text is not a choice-of-law rule at all, in the sense that all states are expected 
to follow it. The suggestion is that each state is free, and well-advised, to apply its 
own law for the effectuation of its own policy when it has a legitimate interest in so 
doing. Massachusetts, for example, would be expected to apply its own law in these 
cases for the protection of the Massachusetts enterprise; and counsel for the airline 
would no doubt argue for that result had the plane crashed in New York and the 
action been filed in Massachusetts. This is what New York did in the days when it 
limited liability for wrongful death. In Wooden v. Western N.Y. & Pa. R.R., 126 
N.Y. 10, 26 N.E. 1050 (1891), a case heavily relied on in Kilberg, the injury occurred 
in Pennsylvania, whose statute contained no limitation; the New York statute at the 
time did contain a limitation; the New York court applied his own statute on the 
ground that it pertained “to the remedy, rather than the right,” but made it rea- 
sonably clear that it was applying New York policy for the benefit of the New York 
enterprises for which it was designed—the defendant being a New York corporation. 
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seem clearly insufficient if it were in conflict with the interest of 
Massachusetts alone. Aside from that possibility, the situation 
presents once again the intractable problem of the disinterested third 
state. Concerning that problem I have in the past made some rather 
facetious remarks.°* To a degree the jesting has been in earnest; 
yet I appreciate the fact that in some areas of the law, at least, where 
the disinterested forum has no alternative but to adjudicate the 
case, there are better solutions than for the court simply to apply 
the law of the forum by default, and that these solutions can be 
defended on some rational basis even though the disinterested 
forum is hardly in position to make a deliberate choice between the 
competing governmental interests of the other states involved. In- 
deed, I am inclined to believe that it was in this kind of case, where 
the forum had no interest in the matter but had to decide the case 
somehow, that rules for choice of law originated, and that it was 
only at some late stage of their development that the conceptual 
justifications for them burst the bounds of the problem and began to 
subvert the interests of the forum state itself. But this is a matter for 
future consideration. So far as our hypothetical variant of the Trauth 
case is concerned, although it is possible that a better solution could 
be found in some rather arbitrary choice-of-law rule, I repeat, not- 
withstanding criticism that I greatly respect,'** that New York’s ap- 
plication of its own law would not be unconstitutional, simply be- 
cause no one can show that the presumptively applicable law of the 
forum should be displaced by any particular foreign law. If, instead, 
New York elects to choose between the competing foreign laws, any 
rule it adopts for that purpose should be judged by its pragmatic 
values alone; “the Constitution and the first principles of legal think- 
ing’? have nothing to do with it. 


m. Gurest STATUTES—BABCOCK 


If New York is solicitous for the welfare of its citizens killed in 
aircraft accidents outside the state, it is singularly callous concerning 





102. See ch. 12, supra, at 608-09. 

103. See Schreter, “Quasi-Community Property” in the Conflict of Laws, 50 Car. 
L. Rev. 206, 233 n.172 (1962); M. Traynor, Conflict of Laws: Professor Currie’s 
Restrained and Enlightened Forum, 49 Caur. L. Rev. 845, 863 (1961); Hill, 
Governmental Interest and the Conflict of Laws—A Reply to Professor Currie, 27 U. 
Cur. L. Rev. 463, 478 (1960). 

104. Cf. Mutual Life Ins. Co. v. Liebing, 259 U.S. 209, 214 (1922) (per Holmes, 
J.). [Editor's Note: For the most recent development in the Pearson case, see 
Epilogue, p. 740 infra.] 
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the welfare of its citizens injured outside the state while guests in 
motor vehicles. In Babcock v. Jackson'’” the plaintiff and the de- 
fendant,'°® both residents of Rochester, New York, set out from 
Rochester on a trip that took them into the Canadian province 
of Ontario, the plaintiff being a guest in the defendant’s automobile. 
In Ontario the car went out of control and collided with a stone 
wall, seriously injuring the plaintiff. When she sued in New York 
the defendant pleaded the Ontario guest statute, a Draconian pro- 
vision without parallel in any of the United States: 


Notwithstanding the provisions of Section 1, the owner or driver of 
a motor vehicle, other than a vehicle operated in the business of carrying 
passengers for compensation, shall not be liable for any loss or damage 
resulting from bodily injury to, or the death of, any person being carried 
in, or upon, or entering or getting into, or alighting from such motor 
vehicle.1°7 


Special Term granted a motion to dismiss the action. The Appellate 
Division affirmed without opinion. Only a fervent dissent by Mr. 
Justice Halpern prevented this remarkable decision from passing 
into oblivion. 

Mr. Justice Halpern provided at least five distinct bases on which 
a different result might be rested: 


1. The precedent of Kilberg, with its emphasis on the strong 
policy of New York and that state’s interest in applying its com- 
pensatory policy for the protection of its own injured residents. 
“The New York Legislature has repeatedly refused to enact a statute 
denying or limiting the right of a guest to recover from his 
Osta. smo 

2. The “center of gravity” theory, or the concept that the ap- 
plicable law is that of the state having “the most significant con- 
tacts” with the case. This theory, applied to a contract case by the 
New York Court of Appeals in Auten v. Auten,’ was capable of 
being extended to tort cases." 

3. Characterization of the problem as one of contract, or of the 


105. 230 N.Y.S.2d 114 (App. Div. 1962). 

106. The action was brought against the executor of the deceased driver, but for 
convenience the opinion of Mr. Justice Halpern refers to the defendant’s testator as 
the defendant, and that practice will be followed here. 

107. 230 N.Y.S.2d at 115-16. 

108. 230 N.Y.S.2d at 117. 

109. 308 N.Y. 155, 124 N.E.2d 99 (1954). 

110. However, Judge Fuld, author of the opinion in Auten, felt foreclosed by 
precedent from applying this test in Kilberg. See note 8 supra. 
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relationship of host and guest, thus permitting application of New 
York law on the authority of Dyke v. Erie Ry.‘"' 

4. A choice-of-law rule on the English model, whereby the for- 
eign tort is actionable if actionable by the law of the forum and not 
justifiable by the law of the place of the wrong. The negligence of 
the defendant was a punishable offense by the law of Ontario. By 
resort to the English rule, Ontario’s sister province of Quebec had 
avoided application of the Ontario guest statute when one of its 
residents was injured by another in Ontario." 

5. The doctrine of renvoi: i.e., that the rule that the law of the 
place of injury governs is a reference to the whole law of that state, 
including its choice-of-law rules. Investigation might reveal that 
Ontario itself would not apply its statute to an accident involving 
only nonresidents. 


These various approaches, I feel obliged to note, vary a great 
deal in their soundness."* Whatever merit the renvoi approach may 
have in some circumstances, its application here would give the 
result into the keeping of the Ontario courts, where it distinctly does 
not belong. Had the case been decided on this ground, the result 
would have been in doubt until such time as the trial court, on 
remand, had inquired into the Ontario choice-of-law rule. Even 
then, the result of the inquiry might be inconclusive. Worst of all, 
the result might have been a finding that Ontario would apply its 
statute notwithstanding. New York’s interest being clear, to let the 
result depend on Ontario’s views on the conflict of laws would be 
sheer abdication. 

The English rule, while yielding an acceptable result in the 
case before the court, is not a sharp tool for treating tort problems 
generally in the conflict of laws. Ingenious characterization merely 
suppresses the real reasons for the decision. With the “center of 
gravity” theory we shall have to deal in Part IV; to avoid repetition, 
let us observe here only that there is no assurance that a court, 
starting from a territorialist bias and placing a premium on uni- 
formity, might not assess the “territorial contacts” and the “domi- 


111. Note 4 supra. Since Babcock was not an action for wrongful death, the 
obstacle to this characterization encountered in Kilberg was not present. 

112. McLean vy. Pettigrew, [1945] 2 D.L.R. 65, cited in 230 N.Y.S.2d at 122. 

113.1 do so in no spirit of criticism of Mr. Justice Halpern; he was fighting with 
all available weapons to avoid an irrational and unjust result, and had to contend 
with a court of appeals that is by no means clear as to its methods and objectives 
in the field of conflict of laws. 
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ciliar contacts” and conclude that Ontario has the most significant 
“contacts” with the case.1"4 

It is Mr. Justice Halpern’s analysis of governmental interests 
that gives conviction to his dissenting opinion. New York’s policy 
of requiring the tortfeasor to compensate the guest is clear; its in- 
terest in applying that law for the benefit of the injured New York 
resident is equally clear. On the other hand, Ontario has no interest 
at all in the application of its guest statute. Again we must beware 
of overgeneralized statements concerning the interest of the state of 
injury. That state normally has an interest in the application of 
certain of its policies: e.g., its policy of deterring hazardous conduct, 
or of protecting local medical creditors. But we are here concerned 
with a specific policy, expressed in the guest statute, that has 
nothing to do with promoting safety nor with securing reimburse- 
ment to local Samaritans. The guest statute expresses a policy for the 
protection of defendants. The defendant here, however, is not a 
citizen or resident of Ontario; he is a citizen of a state that holds him 
accountable for injuries to his guests. 

It is probably more accurate to label the Ontario policy one for 
the protection of automobile liability insurers. “[Guest statutes] 
have been the result of persistent lobbying on the part of liability 
insurance companies.” This was recognized by Mr. Justice 
Halpern: 

The primary purpose of the Ontario statute was stated by an academic 
commentator, shortly after its enactment, as follows: “Undoubtedly, the 
object of the provision is to prevent the fraudulent assertion of claims 


by passengers, in collusion with the drivers, against insurance com- 
panies.”11¢ 


But this restatement of the policy does not affect the conclusion that 
Ontario has no interest in its application in the Babcock situation. 
Mr. Justice Halpern correctly stated that “In the light of this pur- 
pose, it is apparent that the interest of Ontario in the enforcement 
of its legislative policy is limited to accidents involving Ontario resi- 
dents [as defendants].”"* Automobile liability insurance rates 
are based upon loss experience in artificially defined territories: 


It is important to keep in mind that these territories are aggregates 
of assureds, not aggregates of claimants or accidents. Thus, a claim 





114. Cf. text at note 50 supra. 

115. Prosser & SmiTH, CAsES ON Torts 215 (3d ed. 1962). 
116. 230 N.Y.S.2d at 117. 

117. Ibid. 
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against an entrepreneur is allocated to his territory even if the accident 
giving rise to the claim was outside the territory, the claimant resided 
outside the territory, or suit was brought in a remote jurisdiction.!!8 


A judgment against Jackson for the injuries suffered by his guest in 
Ontario would not affect insurance rates in Ontario. If this were 
not so, we should have to concede Ontario an interest in the applica- 
tion of its law, and it could be said of the Babcock decision that, 
though it subverts the interest of New York, it furthers the interest 
of the foreign state. As matters stand, however, it can only be said 
that the decision subverts the interest of New York without ad- 
vancing the interest of any state.’ 

This being so, it is difficult to understand how the four other 
Appellate Division justices could have turned a deaf ear to Mr. 
Justice Halpern’s argument. Territorialist dogma can have a hypnotic 
effect, but it is difficult to believe that in this sophisticated age that 
effect alone can account for such a phenomenon. Presumably these 
justices, like the law-review commentators on Kilberg, have com- 


118. Morris, Enterprise Liability and the Actuarial Process—The Insignificance of 
Foresight, 70 YALE L.J. 544, 565 (1961). Normally the assured’s territory is that in 
which he resides. If in certain special cases it is instead the territory in which the 
automobile is habitually garaged, that fact can give no comfort to proponents of the 
strange concept that the applicable law (as to liability to guests) should be that of 
the place where the automobile is garaged. See EHRENZWEIG, ConFLIcT OF Laws 518 
(1962). Actuarially that proposal is demolished by Morris, supra, at 574-576. That 
it would poorly effectuate the interests of the affected states is obvious. 

119. In an effort to distinguish the troublesome case of Davenport v. Webb, 11 
N.Y.2d 392, 183 N.E.2d go2, 230 N.Y.S.2d 17 (1962) (holding that the law of the 
state of injury governs as to the allowability of pre-judgment interest), Mr. Justice 
Halpern took what I regard as a too restricted view of New York’s interests. In 
Davenport New York residents were killed in Maryland in a collision between the 
car in which they were traveling and a truck owned and operated by Virginians. 
“The only connection of New York State with the case was that the decedents were 
residents of the state. In that situation, there was no basis for a claim that New York 
State had a dominant interest in the case. The Maryland law would therefore have 
been applicable even under the ‘proper law of the tort’ approach.” 230 N.Y.S.2d at 
121. This illustrates well the weakness of all such approaches, including the “center of 
gravity” and the “grouping of contacts.” New York’s concern for the welfare of its 
own citizens is not diminished when they are injured by nonresidents rather than by 
fellow New Yorkers. The significance of the fact that the defendant is a nonresident 
is simply that because of that fact another state may have an interest in the applica- 
tion of its law. (We cannot digress here to consider the bearing of the fact that in 
Davenport v. Webb the defendants were Virginians rather than residents of Maryland, 
the forum state.) New York may choose to defer to that interest by not asserting a 
conflicting one, as it did in Davenport, but New York cannot wisely decide that it 
will routinely defer to the interests of the defendant’s state. Thus if the defendant in 
Babcock had been a resident of Ontario, it would not automatically follow that 
Ontario law should be applied. Ontario would have an interest in the application of its 
guest statute for the protection of the defendant. But New York’s interest in the ap- 

lication of its own law would remain—if New York chose to assert it; and no “proper 
Taw” or “center of gravity” theory can demonstrate that New York’s interest is inferior. 
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mitted themselves to the ideals of simplicity and uniformity as near 
absolutes, to be secured at almost any cost. It is difficult to reason 
against such convictions. It apparently does little good to point out 
that simplicity and uniformity come too high when the effect on 
state policies and interests is totally disregarded. Possibly it may 
help a little to repeat that a case such as Babcock does not really 
raise a problem in the conflict of laws at all. A conflicts problem does 
not arise merely because a statement of the facts of the case requires 
mention of two states. A true problem arises only when the laws of 
two or more states are in conflict, in the sense that each state has 
an interest in the application of its distinctive legal policy. It was 
presumably for such cases that choice-of-law rules were devised. 
Such rules do not serve well in the solution of true problems; they 
are utterly indefensible when, in application to false problems, they 
simply subvert the interest of the only interested state. If it is uni- 
formity we want, let it be achieved in cases of the Babcock type by 
appealing to all states to apply the law of the only interested state: 
New York. 

At some time in the future it may come to be recognized that in 
this decision New York has denied to the plaintiff, Babcock, the 
equal protection of its laws. I do not expect a decision to that 
effect in the near future. So deeply have we been indoctrinated by 
territorialist notions that a court would have to be not only per- 
ceptive but quite bold in order to declare that the occurrence of the 
injury in Ontario was not a reasonable basis for classification. 
Similarly, the commitment to uniformity at any price is so general 
that even I would hesitate to deny a state the right to pursue that 
goal by any device it may choose. Yet I would not hesitate for long 
in such a case as this. If Ontario had the slightest interest in the 
matter, the classification could be justified by deference to that 
interest; but when there is no conceivable Ontario interest, and 
when uniformity could easily be obtained if all states would recog- 
nize New York’s interest, to deny a New York resident the protection 
of New York law simply because the accident happened in Ontario 
is arbitrary and irrational. The United States Supreme Court has 
already held that a state may not arbitrarily close its courts to its 
residents injured abroad;’”° it may some day hold that a state may 
not arbitrarily deny its residents the benefit of its laws merely be- 
cause they were injured abroad.’ 


120. Hughes v. Fetter, 341 U.S. 609 (1951). 
121. Similarly, the decision may be regarded as a denial of due process by analogy 
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1v. CuHitpD SupPoRT: HAAG 


It is painful for me to take issue with anyone who, sharing the 
widespread disillusionment with the traditional system of conflict of 
laws, is diligently seeking new methods of analysis. It is especially 
painful to take issue with those who would abjure the talismanic 
single “contact” of the traditional rule and inquire into the sig- 
nificance of the various ways in which a state is related to the case, 
since this is certainly a step in what I conceive to be the right direc- 
tion. But it is precisely because there is some superficial resemblance 
between the “grouping of contacts” theory and the method of 
governmental-interest analysis that I feel called upon to emphasize 
the differences between the two methods, and to use strong language 
in pointing out what seem to me the deficiencies of the “grouping of 
contacts” approach. 

Governmental-interest analysis is, of course, concerned with the 
ways in which the respective states are related to the parties, the 
events, and the litigation; it is impossible even to define a problem in 
the conflict of laws without taking account of such relationships. 
Governmental-interest analysis is also concerned with the signifi- 
cance of those relationships. But here the resemblance ends. The 
“grouping of contacts” theory provides no standard for determining 
what “contacts” are significant, or for appraising the relative signifi- 
cance of the respective groups of “contacts.” Governmental-interest 
analysis determines the relevance of the relationship by inquiring 
whether it furnishes a reasonable basis for the the state’s assertion of 
an interest in applying the policy embodied in its law. Its 
methodology—while no one would claim for it ease of application, or 
complete objectivity, or more precision than we ordinarily find in 
legal reasoning—is at least the familiar one of construction and inter- 
pretation. That methodology permits, and requires, a statement of 
the reasons why a state’s relationship to the case is thought to be 
significant. The statement is sufficiently objective to be susceptible 
of objective criticism. It is explicitly an attempt to determine legisla- 
tive purpose, and if that purpose is misinterpreted, legislative cor- 
rection is invited. The process of “grouping contacts” has none of 
these features. It deals in broad generalities about the “interest” of 
a state in applying its law without inquiry into how the “contacts” 


to Home Ins. Co. v. Dick, 281 U.S. 397 (1930). If a state denies due process by 
applying its own law when it has no interest in doing so, it does so equally when it 
applies the law of a foreign state having no interest in the application of its law. 
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in question relate to the policies expressed in specific laws. One 
“contact” seems to be about as good as another for almost any pur- 
pose. The “contacts” are totted up and a highly subjective fiat is 
issued to the effect that one group of contacts or the other is the 
more significant. The reasons for the conclusion are too elusive for 
objective evaluation. State interests are quite likely to be thwarted 
in the confusion. The pronouncement that the “contacts” with State 
X are the more significant has a mystical sound, as if the supreme 
authority had pronounced the true Nature of Things. Like the older 
pronouncement that the law of the place of injury, or of contracting, 
must govern, this must have a tendency to inhibit legislative inter- 
vention. As of old, the impression given is that it is the business of 
legislatures to make laws for domestic consumption; it is the task 
of the courts to determine how those laws operate in cases involving 
other states. How can the legislature change the “center of gravity”? 
Can it change the value of =? 

We have already seen, in the law-review criticisms of Kilberg, 
how poorly governmental interests can fare in the calculus of “con- 
tacts.” Haag v. Barnes'”’ is another case in point. It provides an 
excellent specimen for laboratory analysis of the “grouping of 
contacts” theory in comparison with the analysis of governmental 
interests, for here we see the former method applied by the hands 
of its prime judicial advocate. 

Norman Barnes was a resident of Illinois who on occasion 
traveled to New York on business. On such an occasion in 1954, 
having need of secretarial services, he employed Dorothy Haag, a 
resident of New York, through a local agency. The employment 
relationship evolved into one of friendship and then of intimacy, 
with the alleged result that Dorothy became pregnant. After an 
interval during which she visited her sister in California, she went 
to Chicago to see Barnes and succeeded only in seeing his attorney, 
who advised her to go to a Chicago hospital, where the child was 
born. Apparently she then returned to New York, where she was 
still unable to see Barnes. At the request of his attorney she went 
again to Chicago, employed an attorney there, and there signed an 
agreement for the child’s support. The agreement recited payments 
already made; Barnes promised to pay $275 a month until the child 
should attain the age of sixteen; Barnes was released from all further 


122.9 N.Y.2d 554, 175 N.E.2d 441, 216 N.Y.S.2d 65 (1961). See Ehrenzweig, 
The “Bastard” in the Conflict of Laws—A National Disgrace, 29 U. Cut. L. Rev. 498 
(1962). 
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obligation; and the parties agreed that their contract should “in all 
respects be interpreted, construed and governed by the laws of the 
State of Illinois.”!”* 

Dorothy agreed to remain with the child in Illinois for two years, 
but apparently this was not done; in accordance with a provision 
of the contract, she secured Barnes’s consent to go to California 
instead. After two years, she returned to New York with the child. 
About a year later she instituted a support proceeding against 
Barnes, in which he pleaded the Illinois agreement as a complete 
defense. Under the law of Illinois “such father may compromise all 
his legal liability on account of such bastard child, with the mother 
thereof, without the written consent of such judge, by paying to her 
any sum not less than eight hundred dollars.”!** Under New York 
law, “An agreement or compromise made by the mother .. . shall be 
binding only when the court shall have determined that adequate 
provision has been made.”!*? The Court of Special Sessions dis- 
missed the complaint; the appellate division’*® and the court of 
appeals affirmed.'** 

There was reason enough for this judicial unanimity. The settle- 
ment appeared to be a generous one. The New York courts ob- 
viously thought that it made more than “adequate provision” for the 
child’s support. In these circumstances the requirement of judicial 
approval at the time the contract was made may well have seemed 
“a mere formality,’** and the absence of such approval a technical 
defect curable nunc pro tunc by a finding of adequacy in the pending 
proceeding. If the court had said this and nothing more, the case 
would have been noncontroversially disposed of; in this light, there 
was simply no conflict between Illinois and New York. In the end 
the court of appeals said substantially as much (“[W]e must con- 
clude that the ‘welfare of the child’ is fully protected”).’*? Before 
saying this, however, the court of appeals spread upon the pages of 
the New York Reports, from which it can never be eradicated, a dis- 
quisition on the conflict of laws that presumably is to control the 
decision of other cases in the future—some of them, perhaps, cases 
in which the provision made by the father is less generous. 


123.9 N.Y.2d at 558, 175 N.E.2d at 441, 216 N.Y.S.2d at 67. 

124. See 11 App. Div. 2d at 430, 207 N.Y.S.2d at 628. 

125. See g N.Y.2d at 558-59, 175 N.E.2d at 441, 216 N.Y.S.2d at 68. 
126. 11 App. Div. 201, 430, 207 N.Y.S.2d 624 (1960). 

127.9 N.Y.2d 554, 175 N.E.2d 441, 216 N.Y.S.2d 65 (1961). 

128. 11 App. Div. 2d at 430, 207 N.Y.S.2d at 628. 

129.9 N.Y.2d at 561, 175 N.E.2d at 444, 216 N.Y.S.2d at 70. 
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Putting aside the “traditional view” that the law governing a 
contract is to be determined by the intention of the parties, Judge 
Fuld said: 


The more modern view is that “the courts, instead of regarding as 
conclusive the parties’ intention or the place of making or performance, 
lay emphasis rather upon the law of the place ‘which has the most 
significant contacts with the matter in dispute.” ...Whichever of 
these views one applies in this case, however, the answer is the same, 
namely, that Ilinois law applies. 


The agreement, in so many words, recites that it “shall in all respects 
be interpreted, construed and governed by the laws of the State of 
Illinois” and, since it was also drawn and signed by the complainant in 
Illinois, the traditional conflicts rule would, without doubt, treat these 
factors as conclusive and result in applying Illinois law. But, even if the 
parties’ intention and the place of making of the contract are not given 
decisive effect, they are nevertheless to be given heavy weight in de- 
termining which jurisdiction “has the most significant contacts with the 
matter in dispute.” ... And, when these important factors are taken 
together, with other of the “significant contacts” in the case, they like- 
wise point to Illinois law. Among these other Illinois contacts are the 
following: (1) both parties are designated in the agreement as being 
“of Chicago, Illinois,” and the defendant's place of business is and always 
has been in Illinois; (2) the child was born in Illinois; (3) the persons 
designated to act as agents for the principals (except for a third alternate ) 
are Illinois residents, as are the attorneys for both parties who drew the 
agreement; and (4) all contributions for support always have been, and 
still are being, made from Chicago. 


Contrasted with these Illinois contacts, the New York contacts are 
of far less weight and significance. Chief among these is the fact that 
child and mother presently live in New York and that part of the 
“liaison” took place in New York. When these contacts are measured 
against the parties’ clearly expressed intention to have their agreement 
governed by Illinois law and the more numerous and more substantial 
Illinois contacts, it may not be gainsaid that the “center of gravity” of 
this agreement is Illinois and that, absent compelling public policy 
to the contrary ... Illinois law should apply.1*° 


I find disturbing this indiscriminate accumulation of “contacts” 
without reference to any standard. I also find disturbing the 
conclusion that “it may not be gainsaid” that the “center of gravity” 
is Illinois, with its implication that not even the legislature can 
change the result. This is not the way of governmental-interest 


130. Id. at 559-60, 175 N.E.2d at 441, 216 N.Y.S.2d at 68-69. 
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analysis. That method inquires first of all into the policies expressed 
in the respective laws. The court of appeals did inquire into the 
purpose of the New York statute, though at the end rather than at 
the beginning of its opinion. As a result we know that the policy 
of that statute is primarily to secure the welfare of the child, and 
ultimately to protect the community against the contingency of the 
child’s becoming a public charge. The policy of Illinois was ap- 
parently to prefer freedom of contract over restrictions designed to 
safeguard the child and the community, to encourage out-of-court 
settlement of support claims, and to enable the unfortunate father 
to escape a continuing burden of support by the payment of a modest 
price, if his bargaining power should be sufficient. This is not a 
particularly humane or prudent policy, and it has since been 
abandoned by Illinois; but neither of those matters is our concern 
here.#* 

The next step is to determine the cirmumstances in which the 
respective statutes must be applied in order to effectuate the policies 
declared in the statutes. For the New York court the problem con- 
cerns primarily the New York statute; but let us dispose first, and 
somewhat summarily, of the problem from the standpoint of the 
Illinois courts. Conceivably they might give a restrained and 
moderate interpretation to the Illinois statute, finding that it was not 
intended to apply where the mother is a resident of another state. 
Let us assume, however, that they will give it a fairly broad, though 
still reasonable, interpretation, holding it applicable whenever the 
father is a citizen or resident of Illinois. 

Turning to the New York statute, we find the problem compli- 
cated by a degree of uncertainty as to an important fact. In general 
the case is treated by the courts on the basis that Dorothy was at all 
relevant times a resident of New York. As the dissenting justices 
in the appellate division noted, however, the record was unsatis- 
factory as to her sojourns in California before and after the birth of 
the child.1*? Instead of affirming a summary dismissal, they would 
have remanded the case for a hearing and finding on Dorothy’s 
residence at the time of the making of the contract. The fact that 
this course was not followed suggests that the majority of the ap- 
pellate division, and the court of appeals, felt that the result would 


Nene ee! 
131. Cf. Milliken v. Pratt, 125 Mass. 374 (1878), in which the court questionably 
allowed a change of law subsequent to the transaction to affect its decision as to the 
“policy” of the forum state. 
132.207 N.Y.S.2d at 629-31. 
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not be changed even though all doubt that she was a resident of 
New York at that time were dispelled. The complaint alleged that 
she had been a resident of New York since 1947. A fair inference 
would seem to be that while in California she was temporarily 
visiting her sister, and did not give up her New York domicile. 
We need not, however, attempt to fill gaps in the record by specula- 
tion. We may discuss the case first on the assumption that Dorothy 
was at all relevant times a resident of New York, and then consider 
the interesting problem that is presented by the possibility that she 
was a resident of another state at the time the contract was made. 

On the assumption first stated, surely New York might reasonably 
assert an interest in the application of its policy. It is New York 
that is concerned with the welfare of the child; New York is the 
community that would be affected should the child become a public 
charge. This is not to say that New York must, or necessarily 
would, construe its statute (or define its interest) thus broadly. 
It might reasonably take into account the interest of Illinois in 
protecting the father, and perhaps some of the other circumstances 
of the case, and conclude that it should not create a conflict by 
asserting a conflicting interest.** Perhaps the Haag case can be in- 
terpreted as just this sort of determination, though I cannot easily 
accept that view when the discussion does not relate at all to the 
scope of New York’s legitimate interest in applying the policy of its 
law, nor to the proper construction of the statute. I am inclined 
to suspect that, in a matter of such clear concern to New York, if the 
discussion had been explicitly in terms of whether New York should 
assert an interest in the application of its law for the protection of 
New York residents, no such extremely deferential result would 
have been likely. 

It will be noted that in this analysis we have mentioned only 
those relationships to the parties, the transaction, and the litigation 
that appear to be relevant to the policies of the respective states. Pos- 
sibly some that are relevant have been omitted; let us review Judge 
Fuld’s enumeration: 


1. The intention of the parties, including the specific agree- 
ment that the contract should be governed by Illinois law, should be 
quite irrelevant. Presumably in a domestic case a mother would not 
be allowed to sell her child’s statutory birthright by agreeing to be 


133. Cf. Bernkrant v. Fowler, 55 Cal.2d 588, 12 Cal. Rptr. 266, 360 P.2d 906 
(1961). 
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bound by the law of Illinois. No more should she be allowed to 
do so in a mixed case. New York’s concern for the welfare of the 
child and the community cannot intelligently be committed to the 
discretion and bargaining power of the mother. 

2. The place where the contract was “drawn and signed by 
the complainant” should also be irrelevant. (I do not mean to 
make an issue of the fact that Dorothy swore, and the defendant did 
not deny, that he executed the contract in New York.)'** Because 
such arbitrary circumstances are familiar as critical “contacts” in 
choice-of-law rules, there may seem to be, superficially, some rele- 
vance. But can anyone imagine that a New York court, setting 
out to construe the New York Domestic Relations Law, rather than 
to determine “what law governs,” would hold that the statute was 
intended to apply only to contracts made in New York, and that the 
legislative purpose could be effectuated by such a construction? 

3. The fact that the defendant was a resident of Illinois is 
relevant as establishing an interest on the part of Illinois in the 
application of its father-protective policy.” The fact that his place 
of business was in Illinois seems irrelevant. A statute relating to 
some subject other than paternity might conceivably be held to be 
for the benefit and protection of local businessmen, regardless of 
their residence; it is even remotely conceivable that this very statute 
could be so construed, though that seems beyond the pale of the 
practical. It is easier to conceive of a holding that the statute 
is for the benefit of all businessmen, wherever they live or ply their 
trades, who become involved in Illinois; that would at least make 
sense in terms of Chicago’s status as a convention city. 

4. The fact that the child was born in Illinois is fortuitous and 
obviously irrelevant to either of the policies involved, the mother 
and custodian being a resident of New York.'** Indeed, section 122 
of the Domestic Relations Law specifically provides that “The fact 
that the child was born outside of the state of New York shall not 
be a bar to entering a complaint against the putative father” to 
enforce the duty to support. 


134. 207 N.Y.S.2d at 630 (dissenting opinion). 

135.1 leave out of account Judge Fuld’s reference to the recital in the contract 
that both parties were “of Illinois” (quotation supra note 130) since it conflicts with 
the assumption that Dorothy was at all relevant times a resident of New York. More- 
over, the doubts expressed about her residence were based on the possibility that 
she was then a resident of California; there is no serious suggestion that she was ever 
a resident of Illinois. 

136. Cf. Alaska Packers Ass’n v. Industrial Acc. Comm'n, 294 U.S. 532 (1935). 
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5. The fact that the persons named in the contract to act as 
agents for the parties were residents of Illinois seems irrelevant, 
though this can hardly be declared with confidence since we are not 
told what functions these agents were to perform. Without burden- 
ing this discussion with speculation on the point, I must say simply 
that I cannot imagine any function to be performed by agents, or 
arbiters, under such a contract that would bear significantly on the 
effectuation of the respective governmental policies. The fact that 
the lawyers who drew the contract were residents of Illinois is 
irrelevant unless we can conceive that a New York court would 
hold that the statute applies only to contracts drawn by New York 
lawyers, because only New York lawyers can be supposed to know 
New York law. I do not believe that Judge Fuld would so hold if 
he were construing the statute; I believe he considered the fact 
relevant only because he was engaged in the mystical process of de- 
termining “what law governs.” 

6. The fact that all contributions for support were made from 
Chicago is utterly irrelevant, and no one who has not been corrupted 
by the traditional system’s preoccupation with “place of perform- 
ance” would consider for a moment that anything should turn on 
whether Mr. Barnes mailed his weekly and monthly checks from 
Chicago or had his attorney deliver cash in person in New York. 


As for New York, it is relevant, as Judge Fuld notes, that Dorothy 
was a resident; but the fact that “part of the ‘liaison’ took place 
there” is relevant only if we assume a rather unlikely construction of 
the New York statute. 

One is tempted to go farther, and point out that some of the 
“contacts” mentioned in the opinion are not taken into account in 
the calculus (such as the fact that the contract of employment was 
made in New York, through a New York employment agency), and 
even to speculate on the weight to be given “contacts” not mentioned 
in the opinion. But it is not necessary to be facetious in order to 
emphasize that significance has been attributed to circumstances 
irrelevant to the definition of New York’s interest in applying its 
policy. In fairness to Judge Fuld, it must be said that he did not 
claim that these circumstances were relevant in construing the New 
York statute, but only in the process of determining “what law 
governs.” But the gist of my criticism is that he should have been 
concerned with construing the New York statute instead. 

We have established, I think, that only two relationships be- 
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tween the respective states and the parties, the events, and the litiga- 
ton need be taken into account in order to formulate a definition 
of governmental interests that each state might reasonably make. 
It does not follow, of course, that no other facts or relationships can 
be relevant in the court’s actual definition of those interests. A 
court inclined to define local interests with moderation and restraint 
might with justification take other circumstances into account. For 
example, it would not be unreasonable to distinguish between the 
Haag case and one in which the New York mother-to-be travels to 
Illinois and there seduces the man. Possibilities need not be multi- 
plied. The point is that in defining the scope of New York’s interest 
in the parties and the events the circumstances given weight must 
derive their significance from limitations that can reasonably be 
placed on the reach of New York's policy. 

It is evident that when the irrelevant contacts are brushed aside 
there remains no scope for weighing, measuring, counting, and other- 
wise determining the “center of gravity.” It is no longer reasonable, 
if it ever was, to say that “the New York contacts are of far less 
weight and significance.” The father is a resident of Illinois, and 
Illinois has an interest in applying its policy for his protection. 
The mother is a resident of New York, and is custodian of the 
child, and New York has an interest in applying its law for the 
welfare of the child and the community. These interests can be 
weighed in the scales of individual opinion, or congressional opinion, 
but not in any scales furnished to judges by the science of conflict 
of laws. I do not presume to say that the court should have asserted 
for New York an interest in the application of its law in the Haag 
case. I say only that it should have addressed itself to the question 
whether in the circumstances the New York statute should have 
been construed to be applicable for the necessary effectuation of 
New York policy, and that, if it had reached an affirmative answer to 
this question, it should have applied New York law. 

Given the fact that the settlement agreement was adequate by 
New York standards, all this may seem beside the point; but that 
is a dangerous refuge. The opinion spells out a method of solving 
not only future problems of child support but problems of contract 
generally in the conflict of laws and, not improbably, noncontract 
problems as well. I am not at all sure that the refuge of “local public 
policy,” reserved by the court in concluding its opinion, is an 
adequate device for dealing with future cases in which the Illinois 
father provides not $275 a month but a lump-sum settlement of, say, 
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$go0, or $1,000, or $3,000. Even as one is reassured by Judge Fuld’s 
indication that New York policy will come into play whenever the 
provision for the child is inadequate by New York standards, one 
recalls with apprehension the condemnation that has been heaped 
upon courts for thus avoiding the “applicable” law. In addition, 
there is special ground for concern: so long as New York persists in 
designating the law of a sister state such as IIlinois as the applicable 
law, and relying on a second-line defense of “local public policy” 
to protect its interests, it runs grave risk that its decision will be 
held unconstitutional, as in Pearson. In a case parallel to Haag 
except that the provision for the child is grossly inadequate, New 
York could protect its interest only by striking down a defense 
under the “applicable” law. The logic of the Brandeis position can- 
not be avoided so long as it is conceded that the foreign law is 
exclusively applicable, on whatever theory; the fallacy of the posi- 
tion is exposed only by recognition that the foreign law is not 
exclusively applicable in the first place, but that New York law is 
applicable because of New York’s interest in the effectuation of its 
policy. 

We have now to consider briefly the problem presented on the 
assumption that at the time of the settlement agreement Dorothy 
was not a resident of New York, but returned to New York before 
bringing the support proceeding. For simplicity, and to state the 
strongest case for the application of Illinois law, let us assume that at 
the time of contracting she was a resident of Illinois. On this assump- 
tion, at the time of contracting Illinois was the only state having any 
interest in the matter; the contract would be a valid release by the 
law of the only interested state. At first sight, therefore, it would ap- 
pear anomalous to suggest that by moving to New York Dorothy 
could acquire for the child greater support rights. Yet New York’s 
concern for the welfare of the child, and for the community, is no less 
than it was on the assumption that Dorothy was a New Yorker at 
the time of contracting. It is by no means unreasonable to suggest 
that New York has a very real interest in the application of its law 
in these circumstances, and that the interest of Illinois in immuniz- 
ing the father from liability for support is not entitled to prevail over 
the interests of other states that may later become affected. In 
Yarborough v. Yarborough’*" a Georgia court had purported, in a 
divorce proceeding, to absolve a father from all further responsi- 


137. 290 U.S. 202 (1933). 
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bility for the support of a minor child upon his paying the sum of 
$1,750 to a trustee for that purpose. Later, residing with her grand- 
parents in South Carolina, the child sought additional support. The 
Supreme Court held that full faith and credit to the Georgia judg- 
ment precluded South Carolina from imposing further duties on 
the father. Mr. Justice Stone wrote a powerful dissenting opinion, 
concurred in by Mr. Justice Cardozo. The decision may have been 
required—I am inclined to think it was—by the act of Congress 
specifically directing that judgments “shall have the same... faith 
and credit in every court within the United States...as they have 
by law or usage in the courts of such State... from which they are 
taken.” No such congressional implementation of the clause ap- 
plies to the laws of the several states, as distinguished from judg- 
ments, however; and Mr. Justice Stone’s dissenting opinion provides 
ample basis for a firm belief that the Supreme Court would not hold 
New York precluded by a mere contract made in Illinois from 
asserting its interest in the case supposed. No quotation brief enough 
to be appropriate here could do justice to the opinion; it should be 
read in its entirety by anyone who doubts the constitutionality of 
such an application of New York law. 

The fact remains that one must regard with some concern the 
phenomenon that the settled rights of the parties, under a contract 
lawful by reference to the laws of the only state having an interest at 
the time, can be unsettled by the unilateral act of one party in 
moving her residence to another state. In previous discussions of 
this general problem, I have suggested that, normally, a “govern- 
mental interest,” as the term is used in conflict-of-laws analysis, must 
be the product of (a) a governmental policy, and (b) a concurrent 
relationship with the parties, the events, or the litigation such as to 
provide a reasonable basis for application of the policy. I have 
further suggested that a state’s application of its policy to a contract 
in which it had no interest at the time of contracting raises a 
problem analogous to that of the retroactive application of legisla- 
tion in a domestic case.’*® In the version of the Haag case under 
discussion, when the contract was made in 1956, New York had its 


138. 28 U.S.C. § 1742. The quotation is from the 1948 revision, which was of 
course not in force at the time; but the statute was not materially altered by the 
revision, despite the insertion of the word “Acts.” 

139. The suggestion is only that there is an analogy. It is, of course, true that the 
New York Domestic Relations Law, enacted in 1925, is not given literally retroactive 
effect if applied to a contract made in 1956; but if the contract is one made in IIlinois 
in the circumstances under discussion, the effect is much the same. 
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policy relating to support of illegitimate childern but no interest in 
applying that policy to Haag and Barnes; when such a statute is 
retroactively applied to a wholly domestic case, while it may be said 
loosely that the state at all times had an “interest” in the matter, it 
had, at the time of contracting, no such policy. 

To say that application of New York law in such a situation is 
comparable to the retroactive application of legislation is not to 
condemn it. Much retroactive legislation is both desirable and con- 
stitutional. The test is essentially one of reasonableness in the light 
of all the circumstances; the exigency of the public need is to be 
balanced against the unsettling of private expectations. “[I]n very 
general terms the two major factors to be weighed in determining 
the validity of a retroactive statute are the strength of the public in- 
terest it serves and the unfairness created by its retroactive opera- 
tion....""*° The interest of a state in securing adequate support 
of children within its borders is a vital one; the fathers of such chil- 
dren can complain with little grace that they relied on a state of the 
law, or on a contract, absolving them of responsibility. There can 
be little doubt that New York could constitutionally make its 
Domestic Relations Law of 1925 applicable to domestic settlements 
concluded prior to its enactment. If so, for similar reasons it may 
apply that law to a contract made in Illinois at a time when New 
York had no interest in the matter. “[I]t would not seem open 
to serious question that every state has an interest in securing the 
maintenance and support of minor children residing within its 
territory so complete and so vital to the performance of its functions 
as a government, that no other state could set limits upon it.”"* 

It happens, however, that New York has not chosen to apply its 
Domestic Relations Law to supersede support agreements made 
prior to its passage.*? Thus New York has not declared that its 


140. Hochman, The Supreme Court and the Constitutionality of Retroactive 
Legislation, 73 Harv. L. Rev. 692, 727 (1960). See also Slawson, Constitutional and 
Legislative Considerations in Retroactive Lawmaking, 48 Ca.ir. Rev. 216 (1960) 
(“[Q]uestions of retroactive law are essentially questions of substantive due process, 
and ...any attempt to treat retroactivity as a special category to which special rules 
are to be applied is wasted effort.” Id. at 216); Hale, The Supreme Court and the 
Contract Clause, 57 Harv. L. Rev. 512, 621, 852 (1944); Smith, Retroactive Laws 
and Vested Rights, 5 Texas L. Rev. 231 (1927), 6 Texas L. Rey. 409 (1928). 

141. Stone, J., dissenting in Yarborough v. Yarborough, 290 U.S. 202, 225 (1933) 

Cf. Ford y. Ford, 371 U.S. 187 (1962), which, in conjunction with May v. 
Anderson, 345 U.S. 528 (1953), seems to suggest that for purposes of full faith and 
credit there may be no such thing as a judgment finally determining the custody of a 
minor child. 

142. Ippolito v. Terragni, 140 Misc. 606, 251 N.Y.S. 376 (Sup. Ct. 1931). 
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policy of requiring paternal support for illegitimate children is so 
exigent as to require the disturbance of rights previously settled by 
domestic contract. In previous discussions of the general problem, I 
have taken the position that the absence of such a declaration should 
be decisive of the question whether the statute should be applied to 
the out-of-state contract. Under the stimulus of constructive criti- 
cism'** I have reconsidered this position, and agree that it needs 
modification. It was based upon the feeling that a state cannot 
consistently say that no such exigency exists as to require abrogation 
of pre-existing contracts, and at the same time assert that urgent 
policy considerations require abrogation of foreign contracts. This 
was carrying the analogy too far. There is at least this difference 
between the prior domestic contract and the out-of-state contract: 
time will cure the obstacle to state policy presented by the prior 
domestic contract; it can never cure the obstacle presented by the 
out-of-state contract. Eventually all pre-1925 contracts exonerating 
New York fathers will fade out of the picture; but unwed mothers 
from Illinois or Georgia may continue to move to New York with 
their offspring until the end of time. New York might reasonably, 
therefore, determine that, while there is no such urgent necessity as 
would require supersession of prior domestic contracts, out-of-state 
contracts must be superseded.*** 

I conclude that, even if the mother was a resident of Illinois at 
the time of the settlement agreement, in a case like Haag involving 
inadequate provision for the child, New York has a legitimate in- 
terest in applying its own law to require support by the father—if 
New York will only assert its interest. 


CONCLUSION 


Of the four decisions that have been considered here, the most 
indefensible is Babcock v. Jackson, which sacrificed New York’s in- 
terests on the altar of territorialism without advancing the interest 
of any state. That was a decision, however, by an intermediate 


143. E.g., M. Traynor, Conflict of Laws: Professor Currie’s Restrained and 
Enlightened Forum, 49 Cautr. L. Rey. 845, 867-69 (1961). 

144. These considerations, of course, have altered my view as to the proper dis- 
position of Clay v. Sun Insurance Office, Ltd., 363 U.S. 207 (1960). See ch. 12, supra, 
at 621. Watson v. Employers Liability Insurance Corp., 348 U.S. 66 (1954), is not 
decisive of the question, for the legislation there involved was retroactively applied. 
Cf. Rossville Comm’] Alcohol Corp. v. Dennis Sheen Transfer Co., 18 La. App. 725, 
138 So. 182 (1931); Bouis v. Aetna Casualty & Surety Co., 91 F. Supp. 954 (W.D. 
La. 1960). 
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appellate court, and one may hope that it will not have enduring 
value as a precedent. Since there was no real conflict in Haag v. 
Barnes, no immediate harm was done; but the pattern of reasoning 
laid down for use in future cases forebodes many a real sacrifice of 
New York interests to those of a foreign state. This, however, is a 
matter of local rather than national concern, except as a matter of 
conflict-of-laws theory; if New York is content to subordinate its 
interests to the competing interests of another state, the rest of us 
need not protest too much, so long as our own courts are not 
tempted to follow the precedent. In Kilberg the New York court put 
aside territorialist dogma and, unimpeded by the confusion of “most 
significant contacts,” justifiably asserted New York’s interest in op- 
position to the conflicting interest of Massachusetts. By far the most 
important of the cases is Pearson, in which this enlightened decision 
is stigmatized as unconstitutional. As this is written, Pearson is un- 
der reconsideration by the full bench of the Court of Appeals for 
the Second Circuit. Perhaps by the time this is published the judg- 
ment will have been reversed. It must be reversed, if not by the 
court of appeals, by the Supreme Court. The tragic alternative is 
that progress toward a rational method of handling conflict-of-laws 


problems will be paralyzed when it has hardly begun. 


EPILOGUE 


The foregoing discussion had just been completed when the 
Court of Appeals for the Second Circuit announced its decision 
superseding that of the panel in Pearson and affirming the judgment 
of the district court.’ By a vote of six to three the court adopted 
the dissenting opinion written by Judge Kaufman as a member of 
the panel, and Judge Kaufman amplified the views of the majority 
on the narrow issue dividing the active members of the court. Judge 
Friendly wrote a dissenting opinion in which Judges Lumbard and 
Moore joined.**® 

Perhaps the most significant aspect of this highly significant de- 
cision is the agreement of all nine of the active judges of the circuit 
that New York could constitutionally apply its own wrongful-death 
statute in the circumstances. At best Judge Swan’s opinion for the 
panel had been ambiguous on this point; at worst, in Judge Kauf- 
man’s terms, it froze “into constitutional mandate a choice-of-law 

145. Pearson v. Northeast Airlines, 309 F.2d 553 (2d Cir. 1962), cert. denied 372 
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rule derived from what may be described as the Ice Age of conflict 
of laws jurisprudence—at a time when that jurisprudence is in an 
advanced stage of thaw.”'*? The dissenting opinion’s explicit con- 
cession on the point means that the court is unanimous in its refusal 
to write into the Constitution an enforced universal deference to 
the law of the place of injury. 

We have seen that the New York court’s rationale for the Kilberg 
decision was highly vulnerable to traditional criticism in both its 
branches. The dissent seizes upon both weaknesses. This means 
that in good part it is concerned with flogging a dead horse, since 
the New York court had withdrawn its untenable procedural char- 
acterization. Apart from that, however, the judges of the minority, 
though accepting the authority of such Supreme Court decisions 
as Watson v. Employers Liability Assurance Corp.,** were unable 
to see any justification for “New York’s invoking the Massachusetts 
Act as the source of the right and then transforming the right into 
one altogether different in nature and amount from what Massachu- 
setts has decreed.”"*® This is in substance, though not in terms so 
explicit as Judge Swan’s, adherence to the Brandeis position. 

Just as that position is difficult to attack when the underlying 
assumptions concede some inherent “applicability” to the law of the 
place of injury, so it is difficult to maintain when those assumptions 
are abandoned and New York is conceded freedom to apply its own 
wrongful-death statute in its entirety. The objection then becomes 
largely conceptual; for how can the result in Kilberg be unconstitu- 
tional when the same result would be unobjectionable if rationalized 
on other grounds? Judge Friendly recognizes this difficulty. Briefly 
and parenthetically he suggests that conceptualism may be valuable 
for its own sake in a federal system—a point he apparently would not 
enjoy elaborating.*° But “practical” considerations are adduced as 
well. The process of giving new dimensions to the cause of action 
by the Massachusetts statute “interferes with the proper freedom 
of action of the legislature of the sister state."*' If New York may 
tamper with the cause of action, Massachusetts may not wish to 
bring it into being. As a practical consideration this has a hollow 





147. Id. at 557. 

148. 348 U.S. 66 (1954). 

149. 309 F.2d at 569. 

150. “... [T]he two processes differ . . . conceptually—which may not be altogether 
unimportant in a legal system designed to maintain a certain degree of order among 
fifty states... .” Id. at 565. 
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ring; lawmakers notoriously legislate with the domestic scene in 
mind, leaving it to the courts to puzzle out the application of local 
law to cases with foreign elements. But the essential fault of the rea- 
soning is that it loses sight of the fact that New York is applying 
New York’s own wrongful-death statute, though not all of it.°? The 
argument assumes that there would be no recovery in Kilberg if 
there were no wrongful-death statute in Massachusetts. But that is 
inconceivable; if New York policy forbids any limitation on the 
amount recoverable, it certainly forbids limitation of recovery to 
zero. Judge Friendly’s dissent should at least persuade the New 
York Court of Appeals that dangerous pitfalls are created by its 
technique of paying lip-service to traditional doctrine. 

Judge Kaufman met the issue tendered by the dissent squarely 
and effectively. He did so, in essence, by standing firm on the ground 
taken by Mr. Justice Stone in Alaska Packers’ in 1935, an 
eminence from which the Supreme Court has since retreated only 
once:'** the Constitution does not require a state having a legitimate 
interest in the application of its law and policy to yield to the con- 
flicting interest of another state; and this is true whether the forum 
state’s policy is asserted as a defense or as a ground for affirmative 
relief. 

The decision is a major victory for those who, at least since 
Walter Wheeler Cook, have struggled on the bench, at the bar, and 
through academic media against the shackles of traditional dogma. 
No doubt there will be bickering over the extent to which the 
decision gives aid and comfort to the respective modern efforts to 
formulate a better method,’** but that seems relatively unimportant 
at this moment. The important thing is that we have all been left 
free to work toward a better law of conflict of laws. 


152. “True, New York reiterated its partial adherence to the rule of lex loci 
delictus. But does this require that New York be deprived of any power to apply a 
fundamental rule of public policy to one incident of the cause of action? New York 
has done nothing more than to apply a traditional choice-of-law rule which designates 
the law of Massachusetts as the source of liability for a wrongful death. It has 
absorbed the Massachusetts rule into the corpus of New York law for purposes of 
adjudicating this case fairly.... We believe that in doing so New York is not bound 
to model all of the rules governing this litigation in which it is conceded it has a 
legitimate interest, on Massachusetts law....” Kaufman, J., id. at 560-61. 

153. See quotation in text supra note 79. 

154. Order of United Commercial Travelers v. Wolfe, 331 U.S. 586 (1947). 

155. Cf. EHRENZWEIG, ConFLict or Laws 475 (1962), commenting on Bemkrant 
v. Fowler, 55 Cal. 2d 588, 12 Cal. Rptr. 266, 360 P.2d g06 (1961). 
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